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MO DAU

1. Tinh cap thiét ciia viéc nghién ciru dé tai

Ngay nay, cung véi sy sadng tao va kha nang sang tao khong ngung
ctia con ngudi, sé hiru tri tué (SHTT) ton tai ¢ khap moi noi xung quanh cudc
séng chung ta. C6 thé thdy, moi san pham hodc dich vu ma chung ta dang sir
dung hing ngay déu 1a két qua cta ca mdt qua trinh dau tu, sang tao va doi
moi. Qua trinh dau tu va sang tao d6 voi muc dich cudi cing ma doanh nghiép
luén mong mudn dat dugc va chiém linh né chinh 1a tai san tri tué - mot loai
tai san vo hinh nhung mang lai gia tri v6 cing to 16n cho su t6n tai va phat
trién cua doanh nghiép trong bdi canh canh tranh khéc liét cia thi truong.

Dé ghi nhan cong strc dau tu va sang tao cua chu thé tao ra tai san tri
tué néi chung va cac ddi twgng quyén so hiru cong nghiép (SHCN) néi riéng,
Nha nuédc luén danh co ché bao hd quyén SHCN va trao cho chil s¢ hiru
quyén doc quyén khai thac trong mot thoi han nhét dinh. Theo d6, chu sé hitu
cd quyén khai thac thuong mai quyén SHCN mét cach truc tiép thong qua
viéc san xuat san pham méi hodc cai tién cong nghé hodc chuyén giao quyén
SHCN d6 thong qua viéc chuyén nhuong hodc chuyén quyén st dung d6i
tugng SHCN cho c4 nhén, to chirc khéc.

Quyén cta chu sé hitu d6i voi doi twong SHCN luén mang tinh doc
quyén va Nha nude da thiét 1ap co ché bao ho sy doc quyén d6. Tuy nhién, dé
han ché sy lam dung doc quyén cta chu s hitu trong chuyén quyén str dung cc
dbi tuong SHCN ciing nhu dam bao can bang loi ich gitta cac chu thé, quyén
loi ctia nguoi tiéu dung va loi ich chung xa hoi, phap luat SHTT Viét Nam da
xdy dung cac quy dinh han ché quyén sir dung cac d6i twong SHCN trong d6
c6 cac quy dinh vé han ché chuyén quyén str dung cac d6i tuong SHCN.

Nhin chung, cic quy dinh vé han ché chuyén quyén st dung cac dbi
twong SHCN cua phap luat SHTT Viét Nam da dap ung cac tiéu chuan dit

ra cua Hiép dinh vé€ cac khia canh lién quan dén thuong mai cua quyén



SHTT (Hiép dinh TRIPS) va Cong udc Paris vé bao ho SHCN nim 1883,
c6 nhitng tac dong tich cuc ddi v6i nén kinh té, vira bao vé dugc tinh doc
quyén trong khai thac, sir dung cta chu sd hitu quyén SHCN vira bao dam
can béng loi ich xa hoi. Tuy nhién, thuc tién thuc thi phap luat SHTT tai
Viét Nam da phat sinh nhitng bat cap khi ap dung cac quy dinh vé han ché
chuyén quyén sir dung cac ddi twong SHCN nhu: Luat SHTT chi x4c dinh
cac trudng hop han ché chuyén quyén theo Piéu 142 va quy dinh cac diéu
khoan cdm ma bén chuyén quyén khong dugc han ché bat hop 1y d6i véi
bén duoc chuyén quyén theo khoan 2 Diéu 144 ctua Luit nay ma hoan toan
khong c6 quy dinh ndo dé cap dén cac can ct han ché chuyén quyén sir
dung dbi twong SHCN; céc trudng hop han ché chuyén quyén st dung dbi
twong SHCN Luat SHTT tuy ¢6 quy dinh nhung chua day du; cac quy dinh
vé han ché chuyén quyén st dung d6i tvong SHCN nim rai rac, tin man &
cac diéu luat khac nhau va trong cic vin ban quy pham phap luat khac
nhau, gay kho khin trong viéc ap dung phap luat. Pong thoi, vé thuc tién
viéc ap dung cac quy dinh vé han ché chuyén quyén st dung d6i tuong
SHCN ciing ton tai nhirng bat cap nhu: bén dugc chuyén quyén trong hop
dong st dung d6i twong SHCN ma cy thé 1a nhan hiéu c¢6 nghia vu phai ghi
chi dan trén hang hoa, bao bi hang hoa vé viéc hang hoa d6 dugc san xuét
theo hop dong st dung nhin hiéu nhung bén dwoc chuyén quyén di thuc
hién khong dung, khong day du da gdy thiét hai khong nho dén loi ich cia
bén chuyén quyén, loi ich cong dong hodc hanh vi bén chuyén quyén di cé
cac thoa thudn ap dit han ché bat hop 1y quyén cta bén duoc chuyén quyén
trong hop dong st dung ddi twong SHCN... trong khi Nha nudc chua that
su quyét liét trong viée xir 1y cac truong hop nay.

Mit khac, khi xem xét cac quy dinh phap luat vé han ché chuyén
quyén st dung cic dbi tuong SHCN trong mbi lién hé va tuong quan so
sanh v6i phap luat canh tranh ciing thiy rd nhirng bat cap. Ban than cua

canh tranh la chéng doc quyén, phap luat SHTT lai 1a co ché dé bao ho su



doc quyén cua chu sé hiru d6i voi doi tuong SHCN. Han ché chuyén quyén
st dung cac d6i tuong SHCN 1a minh chimng dién hinh nhat dé giai quyét
mdi quan hé ddi 1ap giira hai linh vuc phap luat trén. Theo Béo céo ctia Cuc
Quan 1y canh tranh - B6 Cong thuong nim 2014 vé ra soat phap luat canh
tranh v6i phap luat chuyén nganh cho thiy thuc tién hién nay & Viét Nam
mic du Luat SHTT di c6 nhitng quy dinh vé han ché chuyén quyén sir
dung cac d6i twong SHCN nhung trong qua trinh thuc thi quyén SHTT noi
chung va chuyén quyén st dung cic dbi twong SHCN noi riéng dd xuét
hién cac hanh vi vi pham phéap luat canh tranh ton tai, “nip béng” dudi cac
hinh thtrc thoa thuén han ché canh tranh va lam dung vi tri théng linh thi
truong, vi tri doc quyén. Trong d6, thoa thuan han ché canh tranh thuodng
duoc thuc hién thong qua cac hop déng chuyén quyén st dung ddi tuong
SHCN hoic hop ddng lién két, hop tac giita cac doanh nghiép c6 SHTT.
Véi mbi loai hgp ddng s& tao ra nhitng kiéu thoa thuan, lién két khac nhau
ton tai dudi hinh thirc nhom céc thoa thuin ngang gitta cac doanh nghiép
cung sO hiru dbi twong SHCN nham han ché canh tranh hodc nhom céc
thoa thuan doc gitta bén chuyén quyén va bén nhan chuyén quyén sir dung
cac dbi tuong SHCN. Muc dich thoa thuan han ché canh tranh nham tao
nén nhitng rao can dé ngin can viéc gia nhap thi trudng cia cac doanh
nghiép tiém ning hodc dit ra chién lugc kinh doanh dé loai bé doanh
nghiép khong tham gia thoa thuan ra khoi thi truong'.

Trong nhitng nim gan day, cac cam két vé SHTT trong cac Hiép dinh
FTA thé hé mdi ma Viét Nam la thanh vién va cy thé 1a Hiép dinh thuong mai
tu do giita Viét Nam va Lién minh chau Au - EVFTA, Hiép dinh Déi tac toan
dién va tién bo xuyén Thai Binh Duong - CPTPP, Hiép dinh Ddi tac kinh té
toan dién khu vuc - RCEP... ¢6 mirc 46 mo cira sau, pham vi cac van dé diéu

chinh da dang, trong d6 quyén SHTT d3 ning cao muc bao hd vuot bac so véi

1. Cuc quan ly canh tranh - B§ Cong thuong (2014), Bdo cdo ra sodt phdp ludt canh tranh véi phdp ludt
chuyén nganh, Ha Noi, tr. 45.



Hiép dinh TRIPS. Viéc dit ra hang loat cac tiéu chuan cao vé bao ho va thuc thi
quyén SHTT cua cac FTA thé hé méi doi hoi phai sira doi, bd sung (SB, BS)
Luat SHTT? Trudc yéu cau cua bdi canh méi, Nghi quyét sé 11-NQ/TW,
ngay 03/6/2017 ciia Hoi nghi Trung wong 5 khoa XII “Vé hoan thién thé ché
kinh té thi truong dinh hwéng xd hdi chii nghia” da dé ra mot trong nhiing
nhiém vu va giai phap cha yéu nhim hoan thién thé ché vé SHTT theo hudng
khuyén khich sang tao, bio dam tinh minh bach va d6 tin cdy cao; quyén
SHTT duoc bao vé va thuc thi hiéu quél3 . Do d6, viéc SP, BS mot sb diéu cua
Luat SHTT 14 can thiét, nham thé ché hoa cac chu truong, duong 16i cua
Pang, chinh sach, phap lut ciia Nha nudc vé viée hoan thién thé ché SHTT;
khic phuc nhirng vudéng mic, bat cap trong thuc tién thi hanh Luat SHTT
cling nhu nhirng bat cip ndy sinh giita cac quy dinh ctia Luat SHTT véi céac
van ban quy pham phap luat khac dugc Qudc hdi ban hanh.

Luat SB, BS mot sé diéu ctia Luat SHTT niam 2022 (c6 hiéu lyc thi
hanh tir ngay 01/01/2023) va van ban huéng din méi nhat 1a Nghi dinh sb
65/2023/ND-CP ngay 23/8/2023 ctia Chinh phu quy dinh chi tiét mot sé diéu
va bién phap thi hanh Luat SHTT vé quyén SHCN, bao vé quyén SHCN, quyén
ddi véi gidng cdy trong va quan 1y nha nudc vé SHTT di cé nhirng SB, BS
cac quy dinh cho phu hop hon véi thyc tién. Tuy nhién, cic quy dinh vé han
ché chuyén quyén st dung cac d6i tuong SHCN theo Luat SHTT (SPb, BS
nam 2022) khong cé su thay d6i so v6i phap luat hién hanh trong khi cac bat
cap vé ché dinh nay ngay cang boc 16 rd nét va can phai duoc SB, BS cho phu
hop. Xuét phéat tir nhitng 1y do trén, tic gia di lya chon dé tai: “Han ché
chuyén quyén sir dung cdc doi twong sé hitu cong nghiép - Ly ludn va thwc
tién tai Viét Nam” d¢ 1am Luan 4n tién si luat hoc, nham dap Gng nhitng yéu

cau ca ve ly luan va thuc tién dang dat ra.

2. https://www.tapchicongsan.org.vn/web/guest/van_hoa xa_hoi/-/2018/825210/hoan-thien-phap-luat-ve-so-
huu-tri-tue-trong-boi-canh-hoi-nhap-quoc-te.aspx.

3. Nghi quyét s6 11-NQ/TW ngay 03/6/2017 cia Hoi nghi Trung wong 5 khoa XII vé hoan thién thé ché kinh
té thi truong dinh hudng xa hoi cha nghia.



2. Muc dich va nhiém vu nghién ciru

2.1. Muc dich nghién ciru

Muc dich nghién ctru ctua luan an 1a lam 1o 1y ludn va thuc tién ap
dung cac quy dinh cta phap luit Viét Nam vé han ché chuyén quyén str dung
céc d6i tuong SHCN. Trén co s¢ d6, luan an kién nghi nhiing giai phap nham
hoan thién phap ludt va nang cao hiéu qua ap dung cic quy dinh vé han ché
chuyén quyén str dung cac d6i tuong SHCN tai Viét Nam.

2.2. Nhiém vu nghién curu

bé dat dugc muc dich trén, ludn 4n xac dinh can tap trung giai quyét
nhitng nhiém vu chu yéu sau:

Thir nhdt, phan tich, danh gid tong quan tinh hinh cac cong trinh
nghién ctru trong va ngoai nudce lién quan dén han ché chuyén quyén sir dung
cac d6i twong SHCN dé tir 6 xay dung 1y luan va thuc tién can duoc tiép tuc
lam r0 cua luan an;

Thit hai, vé phuong dién 1y luin, ludn an hé théng hoa 1y ludn vé
quyén SHCN, quyén str dung cac ddi twong SHCN, chuyén quyén sir dung
cac ddi twong SHCN va cac ndi dung ctia han ché chuyén quyén sir dung cac
d6i twong SHCN bao gom: khai niém, dic diém, cac cin clr va trudng hop
han ché chuyén quyén st dung cac dbi twong SHCN dé 1am rd muc dich cua
viéc thiét 1ap cac quy dinh vé han ché chuyén quyén sir dung cac ddi tuong nay.
DPong thoi, luan 4n 13m rd mbi quan hé bién chung giira han ché chuyén quyén
str dung cac d6i trong SHCN véi han ché quyén sir dung cac dbi tuong SHCN.

Thir ba, vé phuong di¢n thuc tién, luan an phan tich, danh gia thuc
trang phap luat Viét Nam hién hanh va thyc tién ap dung cac quy dinh vé han
ché chuyén quyén st dung dbi twong SHCN dé tim ra nhitng bét cap trong cac
quy dinh cta phap luat vé van dé trén. Suu tdm va tip hop cac vu viée co lién
quan dén han ché chuyén quyén sir dung cac d6i twong SHCN dé 1am minh

chirng cho céc 1ap luan va kién nghi trong luan an;



Thir tir, nghién ctru va phan tich cac quy pham phap luat qudc té diéu
chinh vé& han ché chuyén quyén sir dung cac d6i tuong SHCN dé tham khao
va kién nghi hoan thién phap luat Viét Nam vé van dé trén;

Thir ndm, dua ra cac dinh huéng va dé xuat cac giai phap nham hoan
thién phap ludt va nang cao hiéu qua 4p dung phap luat vé han ché chuyén
quyén st dung cac d6i tuong SHCN & Viét Nam.

3. Pdi twong va pham vi nghién ctru

3.1. Péi twong nghién ciru

Luan an nghién ctru vé han ché chuyén quyén sir dung cac d6i tuong
SHCN duéi goc d6 1y luan va thue tién, bao gom nhitng van dé 1y luan va
thuc tién ap dung cac quy dinh phap luat Viét Nam vé han ché chuyén quyén
st dung dbi twong SHCN; quy dinh trong Piéu udc qudc té ¢ lién quan ma
Viét Nam 14 thanh vién va phap luat Lién minh Chau Au nham rat ra kinh
nghiém cho viéc hoan thién phap luat Viét Nam vé han ché chuyén quyén su
dung cac d6i tugng SHCN.

3.2. Pham vi nghién ciru

Dé tai nghién ctru han ché chuyén quyén st dung dbi twgng SHCN
trong hop déng chuyén quyén st dung cac dbi tuong SHCN co ban theo
quy dinh phap luat Viét Nam va khong nghién ctru han ché chuyén quyén
st dung cac d6i tugng SHCN trong hop dong chuyén giao cong nghé, hop
dong nhuong quyén thuong mai. Pong thoi, d6i tuong nghién ciru han ché
chuyén quyén st dung ddi twong SHCN dugc dit trong méi quan hé véi
han ché quyén st dung cac doi trong SHCN. Trén co s& do, luan an xac
dinh pham vi nghién ctu la:

- O phuong dién phap luat trong nudc, luan 4n tap trung nghién ctru
phap luat Viét Nam hién hanh va thuc tién 4p dung cac quy dinh ctia phap luat
vé han ché chuyén quyén st dung cac d6i tuong SHCN;

- O phuong dién luat phap qudc té, ludn an nghién ctru cac quy dinh

c6 lién quan dén han ché chuyén quyén sir dung dbi tuong SHCN trong Diéu udc



qudc té ¢6 lién quan ma Viét Nam 13 thanh vién va phap luat Lién minh Chau Au
dé hoc hoi kinh nghiém khi xay dung va hoan thién phép luat Viét Nam.

- V& thoi gian, ludn an nghién ctru cac van dé 1y luan va thuc tién 4p
dung phap luat Viét Nam vé han ché chuyén quyén st dung céc dbi tuong
SHCN ké tir thoi diém Luat SHTT va Luat Canh tranh ra doi va c6 hi¢u luc
thi hanh cho dén nay.

4. Co sé phuwong phap luin va phwong phap nghién ciru

Dé nghién ciru dé tai, tac gia st dung nhiéu phuong phap khac nhau.
Trén co s¢ phuong phap luan vé chi nghia duy vat bién ching va chi nghia
duy vat lich st - 1a phuong phap luan chi dao, xuyén sudt toan bd qua trinh
nghién ctru dé tai - Ludn an st dung phdi két hop cac phuong phap nghién
clru sau:

+ Phuong phap phén tich dugc sir dung xuyén subt trong tat ca céc
chuong cua luan an. Theo do, bén canh vi¢c phan tich khéi niém, dac diém, v
nghia ctia viéc han ché chuyén quyén sir dung d6i twong SHCN, tac gia phan
tich mdi quan hé gitra han ché chuyén quyén st dung d6i tuong SHCN véi
han ché quyén sir dung d6i twong SHCN, céc cin cir va truong hop cu thé
han ché chuyén quyén st dung dbi twvong SHCN, két hop véi phuong phap
so sanh dé kién nghi giai phap hoan thién phép lut.

+ Phuong phép théng ké duogc str dung chu yéu trong chuong 1 va 3
cla luan 4n nham thdng ké, déanh gia tinh hinh nghién ctru trong va ngoai
nudc lién quan dén dé tai va thuc tién han ché chuyén quyén st dung doi
tuong SHCN ¢ Viét Nam hién nay.

+ Phuong phép téng hop, danh gia cac sé liéu va vu viée ¢o lién quan
dén han ché chuyén quyén st dung céc ddi twong SHCN duoc sir dung chi
yéu trong chuong 3 1am co s& thyuc tién cho viéc danh gia cac quy dinh phap
luat vé han ché chuyén quyén st dung ddi twong SHCN & Viét Nam.

+ Phuong phap so sanh ludt hoc dugc st dung trong ludn an nhiam so

sanh cac quy pham phap luat qudc té, phap luat mot sé qubc gia voi phap luat



Viét Nam vé han ché chuyén quyén str dung cac ddi tuong SHCN dé duc rat
kinh nghi€m cho qué trinh xay dung va hoan thién phap luat.

+ Phuong phap trao doi, tham van thong qua viéc trao d6i truc tiép véi
cic ca nhan, td chic co lién quan, ddc biét vdi cadc nha quan 1y, nghién ctu
phép luat vé SHTT dé nhén thirc rd hon vé van dé nghién ctru. Trén co sé do,
x4y dung hé théng 1y luan va nam bat tinh hinh thyc tién vé han ché chuyén
quyén sir dung cac ddi twong SHCN & Viét Nam.

5. Y nghia Iy luin va thue tién ciia lun an

Luan an 1a cong trinh khoa hoc déu tién tai Viét Nam & trinh do tién si
nghién ctru vé han ché chuyén quyén st dung cac doi twong SHCN ¢ ca
phuong dién 1y ludn va thuc tién. Do d6, két qua nghién ctru ctia ludn 4n mang
lai nhiéu ¥ nghia, cu thé d6 la:

- Vé mat ly ludn, két qua nghién ctru cua luén an cé thé 1am luan cu dé
dé xuat, hoan thién nhiing van dé 1y luan vé han ché chuyén quyén st dung
cac dbi twong SHCN ¢ Viét Nam trong giai doan hién nay.

- Vé mat thuec tién, két qua nghién ctru cta luan 4n c6 thé lam ngudn
tai li¢u phuc vu cho cong tac gidng day va nghién ctru khoa hoc cua cac don
vi dao tao. Khong ding lai & d6, du kién két qua nghién ctru cta luan an c6
thé 1am ngudn tai liéu tham khao hiru ich cho cac ca nhan, to chirc Viét Nam
khi thue hién hoat dong chuyén quyén st dung cac dbi tuong SHCN trong khi
nhitng cong trinh nghién ctru trong va ngoai nudc vé van dé trén con chua
duoc dé cap ding véi vai trd va gia tri cta no.

6. Péng gép maéi vé mit khoa hoc ciia luin an

Tinh hinh nghién ctru vé han ché chuyén quyén st dung cac doi twong
SHCN tai Viét Nam con rat khiém tén. Cho dén nay, van chua c6 mot cong
trinh ndo nghién ctru day du va hoan chinh vé han ché chuyén quyén sir dung
cac d6i twong SHCN. Do vy, ludn an tién si “Han ché chuyén quyén sir dung
cdc doi twong so hitu cong nghiép - Ly luan va thuc tién tai Viét Nam” 13 mot

dé tai hoan toan moi.



Lu4n 4an 1a cong trinh khoa hoc dau tién nghién ctru mot cach day du,
toan dién, chuyén sdu, co tinh hé théng cac quy dinh phap luat Viét Nam vé
han ché chuyén quyén st dung cac ddi twong SHCN. Cung véi qué trinh
nghién ctru nghiém tic va mang tinh hé thdng, ludn 4n c6 nhitng dong gop
méi vé mit khoa hoc nhu sau:

Thir nhdt, trén co s& nghién ctru tong quan tinh hinh nghién ciru trong
va ngoai nudc co lién quan dén dé tai, luan 4n xac dinh nhitng van dé da duoc
nghién ctru va nhimg van dé can tiép tuc nghién ciru dé hoan thién phap luat
vé han ché chuyén quyén sir dung cac di twong SHCN. Két qua cua viéc tong
hop, phan tich, ddnh giad nhimg cong trinh dd cong bd lién quan dén dé tai
nghién ctru 1am sdu sic thém 1y luan va thyc tién vé han ché chuyén quyén sir
dung cac dbi twong SHCN;

Thir hai, luan an xay dung duoc hé thong 1y luin khoa hoc vé han
ché chuyén quyén st dung cac dbi twong SHCN. Lam rd duoc mbi quan hé
gitra han ché chuyén quyén st dung cac dbi twong SHCN véi han ché quyén
str dung cac ddi twong SHCN. Xay dung cin ctr han ché va cac trudng hop
han ché chuyén quyén sir dung cac d6i tuong SHCN. Cac két qua nghién ciru
ctia luan an gdp phan bd sung, phat trién va hoan thién nhitng van dé 1y luan
vé d6i twong nghién curu;

Thir ba, luan an phan tich, danh gia mot cach toan dién, c¢6 tinh hé
théng thyuc trang phéap luat Viét Nam vé han ché chuyén quyén st dung cac
dbi twong SHCN; dbi chiéu voi cac quy pham phap luat trong Piéu ude qudc
té ¢o lién quan va phap luat Lién minh Chau Au nham duc rat kinh nghiém dé
x4y dung va hoan thién hé thong phép luit Viét Nam;

Thir tw, ludn an phén tich, danh gia thuce tién ap dung cac quy dinh vé
han ché chuyén quyén st dung cac ddi twong SHCN ¢ Viét Nam, chi ra
nhitng bat cip cua phap luit hién hanh cling nhu thyc tién ap dung vé van dé

nay va nhu cau can phai dugc khac phuc, hoan thién trong thoi gian téi;
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Thir ndm, luan 4n dua ra cac dinh hudng hoan thién va dé xuat cac giai
phap nham hoan thién phéap luat va nang cao hiéu qua 4p dung céc quy dinh
vé han ché chuyén quyén st dung cac d6i tuong SHCN tai Viét Nam, dap tng
doi hoi cua thuc tién ciing nhu nhitng yéu cau trong cac cam két quic té ma
Viét Nam 1a thanh vién. Pay 1a nhiing giai phdp mang tinh toan dién tir thé
ché dén cac bién phap bao dam thyc hién.

7. Bo cuc ciia ludn an

Ngoai phan m¢ dau, tong quan tinh hinh nghién ctu lién quan dén dé
tai luan an, két luan va danh muc tai liéu tham khao, noi dung cua ludn an
gdm 3 chuong:

Churong 1. Ly luan vé chuyén quyén st dung cac ddi tuong s hitu cong
nghiép va han ché chuyén quyén st dung cac ddi twong sé hitu cong nghiép.

Chuong 2. Thuc trang phap luat Viét Nam vé han ché chuyén quyén
str dung cac ddi twong so hitu cong nghiép va thyc tién ap dung.

Chuong 3. Pinh hudng, giai phap nham hoan thién phap luat va viéc
ap dung cac quy dinh vé han ché chuyén quyén str dung cac d6i tuong sé hitu

cong nghi¢p & Viét Nam hién nay.
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TONG QUAN TINH HINH NGHIEN CUU
LIEN QUAN PEN PE TAI LUAN AN

Theo bd cuc ludn an, ndi dung nghién ctru dau tién cua dé tai 1a tién hanh
tong quan cac cong trinh nghién ctru trong va ngoai nude da duge cong bd co
lién quan dén dé tai luan 4n nham phat hién nhitng diém ma luan an co thé ké
thira, tiép tuc di siu nghién cru va phat trién hoan chinh hon trong luan an. Véi
tinh than do, tac gia tap trung tong quan nghién ctru nhimg ndi dung chinh sau day.

1. Tong quan tinh hinh nghién ciru

1.1. Tinh hinh nghién cieu lién quan dén chuyén quyén sir dung cdc
déi twong sé hivu cong nghiép

Hién nay, nghién ctru vé chuyén quyén sir dung cac ddi tuong SHCN
khong phai 1a van dé méi mé. Xuat phat tir vai trd quan trong ma cac gia tri
ctia quyén SHCN mang lai nén viéc khai thac loi ich kinh té tir cac dbi tuong
ctia quyén SHCN ludn duoc ca nhan, to chirc quan tim va thudng xuyén thuc
hién. Cung véi thuc tién s6i dong do, rat nhiéu cong trinh nghién ctru trong va
ngoai nude vé hoat dong chuyén quyén str dung cac déi twong SHCN ciing da
ra doi va thé hién dudi nhitng hinh thtc khac nhau. Trén co s& thuc tién
chuyén giao va s luong cong trinh nghién ctru trong thoi gian qua, c6 thé sip
xép va chia cac cong trinh nghién ctru vé chuyén quyén sir dung cac dbi tuong
SHCN thanh cac nhoém cong trinh sau:

- Cong trinh nghién ctru lién quan dén chuyén quyén st dung nhin hiéu.

- Cong trinh nghién ctru lién quan dén chuyén quyén sir dung sang ché
va cac dbi tuong khac cua quyén SHCN.

1.1.1. Céng trinh nghién ciru lién quan dén chuyén quyén sir dung
nhan hiéu

Cudn chuyén khao Trademark Law: Protection, Enforcement and
Licensing (Phap luat vé Nhan hiéu: Bao ho, Thuc thi va Chuyén quyén st

dung), cua tac gia Adam L. Brookman va Boyle Fredrickson, S.C. dugc xuat
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ban nam 2016 bdi nha xuat ban Wolter Kluwer® d3 néu ra nhitng chirc ning
co ban cua nhan hiéu, cac chién lugc phép ly va kinh doanh cho viéc Iya chon va
st dung nhan hiéu. D@)ng tho, cudn sach chi ra viée bao ho, khai thac, duy tri va
chuyén quyén sir dung d6i twong SHCN 1a nhan hiéu theo phap luat Hoa Ky.

Cudn chuyén khao Trademark licensing (Chuyén quyén st dung nhin
hiéu) cua céc tac gia Neil J. Wilkof va Daniel Burkitt’. Noi dung cubn sach dé
cap vé li-xang nhan hiéu va cac chirc ning cua nhan hiéu, hop dong li-xing
nhan hiéu, mbi quan hé gitra cac bén trong hop déng li-xing, quy dinh cac diéu
khoan vé quyén ciia cdc bén trong hop dong, cac hinh thirc li-xang nhén hiéu
theo phap luat Hoa Ky bao gom: li-xiang bang 101 noi (oral license), li-xing
mic dinh (implied license), li-xing ngadm dinh (constructive license). Ngoai
ra, tac gia con so sanh cac quy dinh vé li-xang nhén hiéu theo phéap luat Hoa
Ky trong mdi twong quan véi cac quy dinh vé li-xang nhin hiéu theo Luat
Canh tranh cua EU, phap luat cua Ptrc va cia Phap.

Luan 4n tién st Khoa hoc xa hoi nhan van - Luat tai Truong Dai hoc
Vilnius cta tac gia Artinas Zelvys®, Problems of Trademark Licensing (Nhiing
van dé vé li-xang nhan hiéu) da dé cap toi nhitng bat cap cta phap luat Lit-va vé
li-xang nhan hiéu nhu: Luat nhan hiéu khong truc tiép diéu chinh viéc kiém soat
chét lugng hang ho4, dich vu mang nhén hiéu duoc li-xang; hop dong li-xing
nhan hiéu va hop dong nhuong quyén thuong mai 1a nhitng hop dong doc 1ap
mic du ddi twong cua hop dong nhuong quyén thuong mai 1a quyén ddi véi
nhin hiéu duoc coi 1a mot yéu td ciia hgp dong li-xang nhin hiéu; hop dong
li-xdng nhan hi¢éu m& (open trademark license agreement) dac biét 1a li-xang
ddc quyén nhan hiéu khong co6 diéu khoan xac 1ap cac han ché vé 1anh thd (nhap
khau, xuét khau)... Tir d6, luan 4n di dua ra nhimg phuong hudng va giai phap

hoan thién phap luat vé li-xing nhin hiéu tai Lit-va: (1) viéc dang ky li-xdng

4. Adam L. Brookman va Boyle Fredrickson (2016), Trademark Law: Protection, Enforcement and
Licensing, Wolter Kluwer.

5. Neil J. Wilkof va Daniel Burkitt (2005), Trademark licensing, Sweet & Maxell Ltd.

6. Arinas Zelvys (2011), Problems of Trademark Licensing, PhD. Thesis of Social Sciences and Humanities -
Law, University of Vilnius, Litva.
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nhan hiéu khong con phu hop véi xu hudng cua luat nhan hiéu hién dai ma hé
thong dang ky nén dugce chuyén doi bang cach tir chéi ding ky li-xang nhu
mot diéu kién dé chéng lai bén thir ba. Tuy nhién van d¢ lai kha nang dang ky
li-xang néu cac bén mudn. (2) Pé xuét quyén doc 1ap cho bén nhan li-xing
khong doc quyén dugc phép kién ra Toa an trong trudng hop nhin hiéu bi
x4m pham v&i diéu kién bén nhan li-xing phai thong bao véi bén li-xing vé
viéc n0p don ra toa an trir khi cac bén c6 thoa thudn khac. (3) Bén li-xang co
thé thu hoi nhan hiéu dang duoc li-xdng néu ho khong st dung hodc lam mat
hiéu lyc cua nhan hi¢u. (4) Hop déng li-xang nhan hiéu m¢ dac biét 1a li-xang
doc quyén nhan hiéu khong co diéu khoan xac 1ap cac han ché vé lanh thd
(nhap khau, xuat khau) khong bj coi 1a vi pham cac quy tic cta ludt canh tranh.

Bai viét cua tac gia Neil J. Wilkof “Trademark licensing: The once
and future narrative” (Li-xang nhan hi€u: hién tai va tuong lai) dang trén Tap
chi Nhén hiéu vao nim 2014’ d3 gi6i thiéu tong thé vé su phat trién cta phap
luat li-xang nhan hiéu theo hé théng thong luat (common law), nhitng thach
thie duoc dit ra vé tinh hiéu lyc phap 1y cua viéc li-xang khi duoc dit trong
hoc thuyét nhén hiéu cd dién, sy da dang trong cac cach tiép can phap ly vé li-
xing nhén hiéu giira cac qudc gia theo hé thong thong luat co dién va cac dinh
hudng twong lai cho sy phat trién cia li-xang nhan hiéu.

Bai viét “Trademark Licensing in Canada: The Control Regime Turns 21"
(Li-xang nhén hiéu tai Canada: Kiém soat ché do khi budc sang thé ky 21)
cua tac gia Sheldon Burshtein trong nghién ctru cua minh trén tap chi Nhan
hiéu® da chi ra van dé li-xing tai Canada vao thoi ky trude khi ban hanh Luat
nhan hiéu vao nim 1993; gi6i thiéu vé Luat nhin hiéu nim 1993; cic quy
dinh ctia Luét nhan hiéu vé céc yéu cau khi li-xang: diéu kién ctia bén nhan li-

xing, hop dong li-xang bang vin ban/bing 10i ndi, li-xing mic dinh (implied

7. Neil J. Wilkof (2014), Trademark licensing: The once and future narrative, The Trademark Reporter, 104
(4), pp. 895-917.

8. Sheldon Burshtein (2014), Trademark Licensing in Canada: The Control Regime Turns 21, The
Trademark Reporter, 104 (5).
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licensing), nhitng quan hé khong lién quan dén li-xang; cac yéu cau lién quan
dén kiém soat chat luong trong khi li-xang, giai quyét cac tranh chép dién ra
trong qua trinh li-xang nhu tranh chap gitrta bén li-xang va bén nhan li-xing,
su ép budc cua bén nhan li-xang. .. Pong thoi, bai viét con so sanh giita phép
luat ciia Canada va phap luat ciia Anh va Hoa Ky vé van dé li-xing nhén hiéu.

Bai viét “Quality Control in Trademark Licensing: How much is too
much” (Kiém sat chat lugng khi li-xang nhan hiéu: bao nhiéu 1a qua nhiéu)
cua tac gia Kathleen T. Petrich ding trén tap chi Li-xing nam 2014° c6 dé cap
téi tAm quan trong cua viéc kiém soat chat luong khi li-xdng nhan hiéu; su
nguy hiém khi tién hanh li-xdng nhin hiéu khong c6 kiém soat chat luong
(duoc coi 12 “naked licensing”) nhu: mat di ¥ nghia ctia nhan hiéu, bi Toa 4n
tudc di quyén chu sé hiru nhin hiéu, cha sé hiru nhin hiéu s& thua cudc trong
nhitng vu viéc xam pham quyén ddi v&i nhan hiéu, mat di quyén tu bao vé dbi
v6i nhan hiéu cta minh. Bai viét ciing chi ra nhitng diém giao nhau gitta
nhiém vu kiém soat chat lugng ctia chu sé hiru nhan hiéu va chiu trach nhiém
phép 1y vé hanh vi c6 t6i. Do 1a viéc kiém soat qua nhiéu khi li-xing nhin
hiéu s& dan t&i viée chiu trach nhiém phap 1y vé hanh vi c6 toi cua chi s hitu
vi viéc kiém soat qua nhiéu duoc coi nhu 1a tham gia vao qué trinh thiét ké,
san xudt hay phan phdi cac san phdm ciia bén nhan li-xing. Cudi cing bai viét
cling dua ra mot s6 giai phap dé chu sé hitu nhan hiéu tranh viéc mat nhin
hiéu néu khong kiém soat hiéu qua hodc kiém soat qué siu bang cach tham
gia chu dong vao viéc thiét ké, san xuat... ctia bén nhan li-xing dé chiu trach
nhiém phap 1y 1a: (1) Bén li-xing s& tuyén bd vé tiéu chuan kiém soat chat
luong va dé cho bén nhan li-xang thiét ké va san xuét dua trén céac tiéu chuan
chét luong tong thé dugc thiét 1ap boi bén li-xang; (2) Viéc li-xdng nén dugc
viét thanh mot hop dong trong d6 mo ta tiéu chuan vé chat luong co thé chap

nhan dugc cho hang hoa hoac dich vu stt dung nhan hi¢u duoc li-xang; (3) Khi

9. Kathleen T. Petrich (2014), Quality Control in Trademark Licensing: How much is too much, The
Licensing Journal, 43(9), pp.1-6.
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li-xang phai can khang dinh bén li-xing c6 quyén giam sat vé tiéu chuan kiém
soat chat lwong; (4) Bén li-xdng phai cha dong trong viée kiém soat chat lugng
nhu kiém soat viée sir dung nhan hi¢u trén hang hod nhu thé nao; (5) Trach
nhiém cda bén nhan li-xang vé viée boi thuong thi¢t hai cho bén li-xang vé
trach nhiém phap 1y vé hanh vi ¢6 16i...

Nghién ctru cia Raman Mittal “Analysis of the mysterious element of
quality control in trademark licensing” (Phan tich yéu t6 bi mat trong kiém
soat chat luong khi li-xang nhan hiéu) trén Tap chi quyén SHTT (Journal of
Intellectual Property Rights) naim 2010'° d4 néi vé thyc té li-xang nhan hiéu
duoc thue hién ma khong co su kiém soat chat luong, cai ma theo cach noi
phép 1y 13 “li-xang tran” (naked licensing). Bai viét khai thac khia canh vé
mit ¥ nghia, ngudén gdc, cac dang, cac nhan td cin ban cua kiém soat chat
luong nhu mot diéu ludt ma cha so hitu cua nhin hiéu phai thyc hién kiém
soat chat luong ddi voi cac hoat dong cua cac bén nhan li-xang. Co6 hai loai
diéu khoan trong Ludt Nhan hi¢u ndm 1999 cua An b6 dé cap tdi1 viée kiém
soat chat lugng. Mot 1a diéu khoan truc tiép ¢ Diéu 49(1)(b) va Diéu 50(1)(d)
yéu cau chi so hitu nhan hiéu da duoc ding ky phai kiém soat chat luong vai
nhitng nguoi st dung nhan hiéu d6. Hai 1a nhirng diéu khoan yéu cau kiém
soat chat luong dugc quy dinh ngam trong cac diéu khoan khac cua Luat
Nhén hiéu nhu Diéu 57 va Diéu 9. Bai bao phén tich tinh hop 1y cua cac diéu
khoan trén va tiép tuc dua ra tranh ludn rang nhimg diéu khoan truc tiép s&
mat tinh hop 1y ctia n6 va nén duoc dua ra khoi sach luat trong khi d6 can duy
tri cac diéu khoan ngdm cé y nghia.

Bai viét “The sunset of “Quality control” in mordern trademark
licensing” (Thoi ky suy thoai cta kiém soat chat luong trong li-xing nhan hiéu

hién dai) cta tac gia Irene Calboli nim 2007'' dua ra dinh nghia vé li-xing

10. Raman Mittal (2010), Analysis of the mysterious element of quality control in trademark licensing,
Journal of Intellectual Property Rights, 15 (4), pp.285-292.

11. Irene Calboli (2007), The sunset of “Quality control” in mordern trademark licensing, American
University Law Review, 57 (2), pp. 348.
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nhan hiéu, lich sir cua viéc li-xang nhin hiéu va cac nguyén tic kiém soat chit
luong khi li-xang nhin hiéu. Bai viét da chi ra nhiing vin dé khi ap dung
nguyén tic kiém soat chat luong khi li-xing nhan hiéu tai Hoa Ky nhu:
mau thuin phap 1y trong dinh nghia vé “kiém soat chat luong”, khé phan
biét thé nao 1a kiém soat mot cach hop 1y, ling ting khi khong cé dinh
nghia thé ndo 1a kiém soat chat luong khi li-xang nhan hiéu din dén viéc
hiéu kiém soat chat luong 1a tip trung vao kiém soat chat luong san pham.
Téc gia con néu ra cic hé qua cua viéc thiéu mot dinh nghia rd rang vé
kiém soat chit luong. Ngoai ra, tic gia cho thdy mot thuc té vé viée li-xing
nhéan hiéu hién dai thuong thiéu di van dé kiém soat chat luong, viéc thiéu
s6t vé mit ban chat cua kiém soat chirc ning va su can thiét dé dit ra cac
nguyén tic tot hon cho viéc li-xang nhin hiéu hién dai: cho phép li-xing
nhan hiéu khi c6/khong co viéc kiém soat chat lugng, bao vé khach hang va
thi truong dudi mat luat 1€ maoi.

Bai viét “Trademark Licensing & Franchising: Trends in transfer of
rights (Li-xdng nhédn hiéu va nhwong quyén thwong mai: Xu hwdng trong
chuyén giao quyén) cua tac gia Vernika Tomar, ding trén tap chi Journal of
Intellectual Property Rights, Vol 14, p. 397-404, thang 9/2009'2. Céng trinh
nghién ctru lién quan dén li-xing nhan hiéu va nhuong quyén thuong mai dya
trén co s& ctia Luat Nhan hiéu An Do nam 1999. Theo do, bai viét dua ra cac
nguyén tic trong li-xang nhan hiéu nhu: nguyén tic “chi din nguon goc”,
nguyén tac “kiém sodt chdt lwong”, nguyén tac “lién két véi qud trinh thuwong
mai”. Pong thoi, thong qua bai viét tic gia ciing da chi ra nhimg thach thirc
méi trong viée thay d6i cac quy dinh phap luat trong Luat Nhin hiéu An Do
nam 1999 bao gdm: pham vi cua viéc cho phép str dung va sy d6i lap véi
kiém soat chat luong, sy khong can bang trong viéc bao vé loi ich cta bén li-

xang va bén nhan li-xang. Diém chl y cua bai viét do6 1a da chi ra dugc su

12. Vernika Tomar (2009), Trademark Licensing & Franchising: Trends in transfer of rights, Journal of
Intellectual Property Rights, Vol 14, p. 397-404.
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giao thoa gitta luat SHTT voi luat canh tranh trong qué trinh li-xang trong
thyc tién hoat dong kinh doanh, thwong mai ctia cac chu thé.

Céc cong trinh nghién ciru ¢ trong nude lién quan dén chuyén quyén
str dung nhan hiéu ciing dd duoc nghién ctru dudi cac cap do khac nhau va cé
thé liét ké cac cong trinh tiéu biéu sau:

Tac gia Nguyén Thi Hanh Lé vé6i bai viét “Piéu khodn kiém sodt chat
lwong trong hop dong li-xang nhan hiéu” dang trén Tap chi Nghién ctru lap
phap, s6 23/2014" da chi ra mdi lién hé giira chat luong hang ho4, dich vu
v6i nhan hiéu va uy tin ctia doanh nghiép; van dé kiém soat chat lugng trong
hop dong li-xing nhin hiéu va diéu khoan kiém soat chat luong trong hop
dong li-xdng nhan hiéu theo phap luat Lién minh Chau Au va phap luit Viét
Nam. Thong qua viéc so sanh phap luit ctia Lién minh Chau Au va phap luét
Viét Nam vé diéu khoan kiém soat chat luwong trong hop dong li-xing nhan hiéu,
bai viét chi ra dugc nhirng han ché cta phap luat Viét Nam vé van dé nay.

Pong thoi, tac gia Nguyén Thi Hanh Lé trong bai viét “Phdp ludt Lién
minh Chdu Au vé hop déng li-xang nhan hiéu va mot s6 bai hoc kinh nghiém”
trén Tap chi Nghién ciru 1ap phap sé 5 (261) nam 2014'* da chi ra cac quy
dinh phap luét ctia Lién minh Chau Au vé hop déng li-xing nhan hiéu va so sanh
v6i cac quy dinh cta phap ludt Viét Nam vé cach thire diéu chinh ndi dung co
ban cta hop dong li-xang nhan hiéu, ndi dung khong cho phép thoa thuan trong
hop ddng li-xang nhan hiéu, van dé phap 1y lién quan dén viéc diang ky hop
dong li-xang nhan hiéu. Tir 46, bai viét di chi ra nhitng bat cip cua phap luat
SHTT Viét Nam vé nhitng van dé trén ctia hop dong li-xang nhén hiéu.

Trong bai viét “Hodn thién Ludt S¢ hitu tri tué nham thic day thi
trwong chuyén quyén siv dung nhan hiéu” cua tap thé tac gia Phan Qudc
Nguyén, Pinh Thao Chi, Lé Thi Thanh, Kiéu Diéu Ngan ding trén Tap chi

13. Nguyén Thi Hanh Lé (2014), “Piéu khoan kiém soat chét lwvong trong hgp déng li-xing nhan hiéu”, Tap
chi Nghién ciru ldp phdp, s 23.

14. Nguyén Thi Hanh Lé (2014), “Phap luat Lién minh Chau Au vé hop ddng li-xing nhén hiéu va mot s6 bai
hoc kinh nghiém”, Tap chi Nghién cieu ldp phdp, sb 5(261).
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Nghién ctru 1ap phap, sé 02+03, thang 02/2022"° di néu ra cac khai niém vé
nhan hiéu, quyén st dung nhan hiéu, thi truong chuyén quyén st dung nhin
hiéu; chi ra dwoc nhu cau thiic day thi truong chuyén quyén st dung nhin
hiéu dbi v6i bén chuyén nhuong va bén nhan chuyén nhuong va 1y do dé thic
day thi truong ndy. Ngoai ra, bai viét ciing chi ra cac quy dinh ctia phap luét
va thyc tién thyc hién chuyén quyén st dung nhan hiéu va dé xuit cac kién
nghi vé viéc hoan thién cac quy dinh phap luat hién hanh nhu lam ro diém
khac biét giita hop dong nhuong quyén thuong mai va hgp dong li-xang nhan
hiéu, quy dinh rd tham quyén cua cac bén lién quan trong viéc xac dinh ban
chat hop dong li-xang tht cap va hop ddng nhuong quyén thuong mai.

Luan an tién si Luat hoc Phdp ludt Viét Nam vé chuyén quyén sir dung
nhén hiéu cua tac gia Hoang Lan Phuong nam 2022'° d3 dé cap dén cac noi
dung: khai niém, chlrc nang va phan loai nhan hiéu, vai tro va dac diém cua
chuyén quyén str dung nhan hiéu, hinh thic va diéu kién chuyén quyén su
dung nhan hiéu, thyc trang phép luat Viét Nam vé chuyén quyén st dung
nhan hiéu, thuc tién tranh chap va giai quyét tranh chip vé chuyén quyén sir
dung nhan hiéu, dé xuit cac giai phdp nhim hoan thién phap luat vé chuyén
quyén sir dung nhin hiéu. Pong thoi, luin 4n néu ra dugc co s phap 1y Viét
Nam vé chuyén quyén str dung nhan hiéu va phan tich mot s6 Diéu wéc qudc
té ma Viét Nam 13 thanh vién c6 chia dung cac quy pham vé chuyén quyén
st dung nhan hiéu bao gém: Hi¢p dinh vé cac khia canh lién quan dén thuong
mai ctia quyén SHTT (Hiép dinh TRIPS) va Hiép dinh dbi tac toan dién va
tién bo xuyén Thai Binh Duong (CPTPP).

Luan 4an tién si Luat hoc cua Nguyén Thanh Tung vé Chuyén giao

quyén sir dung nhdn hiéu theo phdp ludt Viét Nam nam 2023'7 da néu ra céac

15. Phan Quéc Nguyén, Dinh Thao Chi, L& Thi Thanh, Kiéu Diéu Ngén (2020), “Hoan thién Luét S¢ htru tri
tué nham thuc ddy thi truong chuyén quyén sir dung nhan hi¢u”, Tap chi Nghién ciru Ldp phdp, s6 02+03.

16. Hoang Lan Phwong (2022), Phdp ludt Viét Nam vé chuyén quyen sir dung nhan hiéu, Luan 4n tién si Luat
hoc, Hoc vién Khoa hoc X3 hoi - Vién Han 1am Khoa hoc Xa hoi Viét Nam.

17. Nguyén Thanh Tung (2023), Chuyén giao quyén sir dung nhén hiéu theo phdp ludt Viét Nam, Luan an
tién si Luat hoc, Truong Pai hoc Luat Ha Noi.
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van dé 1y luan chung vé quyén SHCN d6i v4i nhin hiéu va chuyén giao quyén
st dung ddi voi nhan hi€u, sy hinh thanh va phat trién cla phap luat vé
chuyén giao quyén sir dung d6i v6i nhin hiéu, nhitng quy dinh cta phéap luat
Viét Nam vé chuyén giao quyén str dung nhin hiéu. Luén 4n ciing d3 chi ra
thuc trang chuyén giao quyén str dung nhan hiéu tai Viét Nam.

Luan van thac si Chuyén giao quyén sir dung nhén hiéu tai Viét Nam -
Thye trang va gidi phdp cua tac gia Truong Hong Ngoc'® da khai quat dugc
nhirng van dé vé quyén SHCN va chuyén giao quyén sir dung nhan hiéu; thyuc
trang phap luat vé chuyén giao quyén st dung tai Viét Nam; danh gia thuc
trang chuyén giao quyén st dung nhan hiéu tai Viét Nam va dé xuat mot sb
kién nghi nham hoan thién phap luat va nang cao hiéu qua ap dung phap luat
vé chuyén giao quyén str dung nhén hiéu tai Viét Nam.

Luan van thac si Hop dong li-xing nhén hiéu hang hod trong thwong
mai quoc té theo phdp ludt Viét Nam va phdp ludt nuwée ngodi cla tac gia
Bui Thi Minh nam 2015" da dé cap dén nhiing van dé 1i luan co ban vé nhan
hiéu, li-xidng nhan hiéu hang ho4, hop dong li-xing nhin hiéu hang hoa theo
phéap luat Viét Nam va theo phap luat mot sé qudc gia va t6 chirc quic té
trén thé giéi nhu: phap luat Lién minh Chau Au, phap luat Hoa Ky, phap
luat Trung Qudc.

Co6 thé thay, ndi dung cac cong trinh nghién ctru vé chuyén quyén st
dung nhan hiéu rat da dang va phong phu, dé cap dén cac nodi dung khac nhau
ctia hoat dong li-xang nhén hiéu, cac van dé Iy luan vé chuyén quyén sir dung
nhin hiéu, su hinh thanh va phat trién cta phap luat vé chuyén quyén sir dung
d6i v6i nhén hiéu... Pic biét, cic cong trinh nghién ctru trong nudc da phan
tich thuc trang phap luat Viét Nam vé chuyén quyén st dung dbi v6i nhin

hiéu va viéc ap dung cac quy dinh vao thuc tién. Pong thoi, cac tac gia cling

18. Trwong Hong Ngoc (2019), Chuyén giao quyén sir dung nhan hiéu tai Viét Nam - Thuc trang va gidi
phadp, Luan van thac si Ludt hoc, Truong Pai hoc Luat Ha Noi.

19. Bui Thi Minh (2015), Hop dong li-xang nhin hiéu hang héa trong thiwong mai quéc té theo phdp ludt
Viét Nam va phdp ludt nudc ngoai, Luén van thac st Ludt hoc, Khoa Luét - Pai hoc Quéc gia Ha Noi.
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dd dé xuat mot sb kién nghi nham hoan thién phap luit vé chuyén quyén sir
dung nhan hi¢u tai Viét Nam.

1.1.2. Cdc céng trinh nghién ciru lién quan dén chuyén quyén sir dung
d6i véi sang ché va cac doi twong khdc ciia quyén so hitu cong nghiép

Cudn chuyén khao “The complete licensing kit” (Bé quy tic hoan
chinh khi li-xang) cia Ron Idra va James L. Rogers, do Nxb Sphinx
Publishing, An imprint of sourcebooks, Inc., xuat ban nam 2007%°. Cudn sach
gidi thiéu tong quan vé quyén SHTT, néu ra cac 1y do can thiét nén tién hanh
li-xdng, chi ra cach soan thio mot hop dong li-xing, nhitng diéu khoan chinh
can c6 trong hop dong, su bao vé cua phap luat d6i voi hop dong, cac thuat
ngt tiu chuan va viéc hoan thanh, giam sat li-xang. Piém dang luu ¥ ctia ndi
dung cudn sach dé cap dén viée li-xing cac ddi twong quyén SHTT bao gom:
li-xdng cong nghé véi viéc sang ché va bi mat kinh doanh, li-xang nhan hiéu,
quyén tac gia, li-xang dir liéu va phan mém may tinh.

Bai viét “Patent Licensing: Global perspective anhd analysis of case
studies” (Li-xdng sdng ché: Trién vong/tuwong lai toan cdu va phdn tich cdc
tinh huéng) cua tac gia Ludmila Moran Martinez ddng trén tap chi Journal of
Intellectual Property Rights, Volume 15, p.440-446, thang 11/2010*'. Nbi
dung bai viét chi ra nhitng diém thuan loi va kho khan khi li-xang sang ché &
mot s6 qudc gia nhu: Argentina, Cuba, Brazil, Nam Phi... va ¢ khu vuc
Asian. Li-xdng sang ché 1a mot qua trinh phrc tap lién quan dén cac yéu td k¥
thuat, tai chinh, phap 1y va céac yéu té khac. Do d6, bai viét dua ra 161 khuyén
rang trude khi budce vao qua trinh thuong luong li-xdng sang ché, cac bén can
tham khao céc ¥ kién cua cac chuyén gia vé kinh té, k¥ thuat, cac luat su. Mot
vu li-xang dugc thuong luong thanh cong 13 ca hai bén déu c6 loi va ban hop

dong li-xang s€ thoa man duogc cac 1gi ich kinh té cua cac bén.

20. Ron Idra va James L. Rogers (2007), The complete licensing kit, Sphinx Publishing, An imprint of
sourcebooks, Inc.

21. Ludmila Moran Martinez (2010), Patent Licensing: Global perspective anhd analysis of case studies,
Journal of Intellectual Property Rights, Volume 15, p.440-446.
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Cudn “Gido trinh sé hivu tri tué, chuyén giao céng nghé va khai thdc
théng tin sdng ché” cua tac gia Phan Qudc Nguyén (chil bién) do NXB Bach
khoa, xuat ban nam 2010** @& cap mot cach tong quan cac ndi dung vé sang
ché. Trong cong trinh nay, tic gia da dé cap mot sd van dé can ban lién quan
dén sang ché nhu: khai niém, ban chat, dic diém, vai trd cia sang ché, mbi
lién quan giira sang ché véi mot sd d6i tuong quyén SHTT khéc, bao ho sang
ché tai Viét Nam va nudc ngoai, chuyén giao quyén SHCN d6i véi sang ché,
khai thac thong tin sang ché, quan tri sang ché tai doanh nghiép va truong Pai
hoc, Vién nghién ctru. Mot ndi dung dang cht y trong cong trinh trén do 1a tac
gia dd dé cap dén hoat dong chuyén giao quyén SHCN ddi voi sang ché trong
d6 c6 nodi dung lién quan dén chuyén quyén st dung ddi véi sang ché.

Luan 4n tién si Phdp ludt vé cdc hinh thirc khai thdc thuong mai doi
Véi sdang ché tai Viét Nam cia tac gia Phan Qudc Nguyén nim 2016. Déi véi
tac gia, luan an nay la sy trién khai va phat trién hoan thién hon nira nd1 dung
nghién ctru ctia cac cong trinh trude d6. Trong luan 4n, tac gia da dé cap dén
khai niém va vai trd cua sang ché, khai niém va ban chat cia bao hd quyén
SHCN d6i véi sang ché, cac nguyén tic va vai tro cua viéc bao hd quyén
SHCN d6i v6i sang ché, ndi dung bao hd quyén SHCN d6i véi sang ché, phap
luat diéu chinh céc hinh thuc khai thac thuong mai ddi voi sang ché, thuc tién
ap dung cac quy dinh hién hanh vé cac hinh thirc khai thac thuong mai dbi véi
sang ché tai Viét Nam, dé xuat cac kién nghi nhiam hoan thién cac quy dinh
ctia phap luat. Noi dung vé cac hinh thire khai thac thwong mai d6i véi sang
ché tai Viét Nam, trong ludn an tac gia da dé cap dén hai khia canh bao gém
chuyén nhuong quyén so hitu sang ché va chuyén quyén st dung d6i voi sang
ché. Theo tac gia, chuyén quyén s dung d6i twong SHCN 13 sang ché
(chuyén giao quyén sir dung sang ché) 1a viéc chu s hitu d6i tuong SHCN

d6i v6i sang ché cho phép to chire, ca nhan khéc sir dung dbi twong SHCN doi

22. Phan Québc Nguyén (chu bién) (2010), Gido trinh s¢ hiru tri tug, chuyén giao céng nghé va khai thac
thong tin sang ché, Nxb Bach khoa, Ha N§i.
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v6i sang ché thudc pham vi quyén sir dung ctia minh. Viéc chuyén quyén sir
dung sang ché chi 1a viéc chu sé hitu “cho phép” hodc uy quyén cho nguoi
khac str dung sang ché cua minh. Hoat dong “cho phép” hodc uy quyén cho
nguoi khac khai thac thwong mai ddi véi sang ché nay cua chu so hiru sang
ché thuong duoc goi 1a li-xdng sang ché®.

Noi dung nghién ctu trong Luan vin thac si Chuyén giao quyén sir
dung cdc doi twong s6 hiru cong nghiép theo quy dinh ciia phdp ludt Viét Nam
cta tac gia Tran Khanh Ly nam 2015, d3 dé cap mot cach tong quat viéc
chuyén giao quyén str dung cac ddi tugng SHCN bao gém: sang ché, kiéu
dang cong nghiép (KDCN), thiét ké bd tri, nhan hiéu (trir nhan hiéu tp thé)
va bi mat kinh doanh. Cting véi viéc phan tich cac van dé phap 1y xoay quanh
chuyén giao quyén sir dung cac d6i twong SHCN, tac gia cling di dé cap dén
thuc tién chuyén quyén su dung dbi tuong SHCN, thyc trang vi pham hop
ddng st dung nay. Tir d6, tac gia nghién ctru dua ra cac khuyén nghi vé giai
phap khic phuyc tinh trang xdm pham quyén trén co so kinh nghiém tir mot sd
quéc gia khac trén thé giéi nhu Hoa Ky, Vuong quéc Anh, Uc... va diéu kién
kinh té, xa hoi cia Vigt Nam™.

1.2. Tinh hinh nghién civu lién quan dén han ché quyén sir dung
cdc doi twong sé hitu cong nghiép

Mot trong cac ndi dung ma khong thé khong nhic dén khi dé cap dén
quyén SHCN d6 chinh 1a han ché quyén st dung ddi twong SHCN. Véi vai
trd va tim quan trong ctia nd, han ché quyén st dung d6i twong SHCN da
dugc cac nha khoa hoc, cac hoc gia trong va ngoai nudc quan tdim nghién ctru
trong thoi gian gin day. Qua tim hiéu, tic gia nhan thdy di c6 mot s cong
trinh nghién ctru tiép cin dén van dé nay. V& ndi dung, han ché quyén st

dung d6i tuong SHCN bao gém céc truong hop: (i) khai thac, st dung céc dbi

23. Phan Qudc Nguyén (2016), Phdp ludt vé cic hinh thire khai thic thwong mai doi voi sang ché tai Viét
Nam, Luén 4n tién sT Luat hoc, Khoa Lu4t - Pai hoc Quéc gia Ha Noi.

24. Tran Khanh Ly (2015), Chuyén giao quyén sir dung cdc doi twong s¢ hitu cong nghiép theo quy dinh ciia
phap ludt Viét Nam, Luan van thac si Luat hoc, Khoa Luat - Pai hoc Québc gia, HA N¢i, tr.101.
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twong quyén SHCN nham phuc vy nhu cdu ¢4 nhan va muc dich phi thuong
mai; (ii) hét quyén ddi véi ddi twong SHCN va nhap khau song song; (iii) bat
budc chuyén giao quyén sir dung ddi véi sang ché; (iv) st dung sang ché,
KDCN ctia ngudi ¢6 quyén st dung trudc; (v) sit dung sang ché co ban nhim
str dung sang ché phu thudc va (vi) han ché chuyén quyén st dung cac dbi
twong SHCN. Hay néi mét cach khac, han ché chuyén quyén st dung cac doi
tuong SHCN 13 mt trong cac trudng hop cu thé ciia han ché quyén sir dung
dbi tugng SHCN. Co thé liét ké cac cong trinh nghién ctru vé han ché quyén
str dung ddi twong SHCN tiéu biéu nhu sau:

Cudn chuyén khao European Trademark Law: Community Trademark
Law and Harmonized National Trademark Law (Luit nhan hiéu Chau Au:
Phap luat cong dong va su hoa hop voi phap luat qubc gia vé nhin hiéu) cta
tac gia Tobias Cohen Jehoram, Constant Van Nispen va Tony Huydecoper
duoc xuat ban nam 2010%° d3 gidi thiéu cac ndi dung vé: diéu kién dé xac
1ap quyén SHCN d6i v6i nhin hiéu theo phap luat Lién minh Chau Au;
pham vi quyén SHCN déi v&i nhan hiéu; cac ndi dung cua quyén SHCN ddi
v6i nhan hiéu; van dé han ché quyén va méit quyén SHCN cua chu sé hitu
d6i v6i nhan hiéu.

Luan &n Trademark protection and freedom of expression - An inquiry
into the conflict between trademark rights and freedom of expression under
European, German and Dutch Law (Bao ho nhin hiéu va sy tu do trong dién
dat - mot cau hoi vé su xung dot gilra cac quyén ddi v&i nhdn hiéu va su tu do
trong dién dat theo Phap luat Chau Au, Ptrc va Ha Lan) cia tac gia Wolfgang
Sakulin®® da dé cap vé viéc bao ho nhan hiéu theo phap luat Lién minh Chau
Au, Ptrc va Ha Lan; pham vi quyén SHCN d6i véi nhin hiéu, su giéi han

quyén d6i voi nhan hiéu. Pong thoi, theo tic gia su tu do trong dién dat

25. Tobias Cohen Jehoram, Constant Van Nispen va Tony Huydecoper (2010), European Trademark Law:
Community Trademark Law and Harmonized National Trademark Law, Wolters Kulwer.

26. Wolfgang Sakulin (2010), Trademark protection and freedom of expression - An inquiry into the conflict
between trademark rights and freedom of expression under European, German and Dutch Law, PhD thesis,
Faculty of Law, Institute for Information Law.
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(freedom of expression) dugc xem nhu mot su gidi han co thé dbi véi quyén
d6i v6i nhan hiéu va su can bang gitta quyén d6i voi nhin hiéu.

Ciing twong tu nhin hiéu, dé can bang loi ich giita chu s¢ hitu sang
ché va loi ich chung cua x hoi, phap luat qudc té va phap luat caa hau hét cac
quéc gia trén thé gidi vé sang ché déu ghi nhan nhimg ngoai 1é nhat dinh
nham han ché quyén cua chu sé hitu trong viéc khai thac, sir dung dbi véi
sang ché nhu quyén sir dung sang ché phuc vu muc dich nghién ctru, hoc tap;
quyén st dung sang ché phuc vu loi ich cong cong, an ninh - qudc phong, stc
khoé nguoi dan ma khéng can phai xin phép chu sé hitu... Lién quan dén van
dé nay co thé ké dén mot sé bai viét tiéu biéu nhu: “Patents and the Progress
of Science: Exclusive Rights and Experimental Use” (Sang ché va sy tién bd
ctia khoa hoc: Quyén ddc quyén va st dung thi nghiém) cta Eisenberg, R.
(1989)*"; “Toward a Doctrine of Fair Use in Patent Law” (Hudng téi mot hoc
thuyét vé stir dung cong bang trong phap ludt vé sang ché) ctia O’Rourke, M.
(2000) ** ; “Compulsory Licensing: How to Gain Access to Patented
Technology” (Li-xang cudng btc: Tiép can voi cong nghé dugc bao ho sang
ché nhu thé nao) cua Carlos Maria Correa (2007), Khoa Luat, Pai hoc Buenos
Aires, Argentina, trich tr tuyén tip Intellectual Property Management in
Health and Agricultural Innovation: a hand book for best practices, MIHR
and PIPRA (2007)... Céc bai viét da dua ra quan diém, chinh sach va quy
dinh phép luat qudc té ciing nhu cta hau hét cac qudc gia vé mot s6 ngoai 16
quan trong trong viéc str dung cac sang ché ma khong phai xin phép hodc tra
tién cho chu so hitu sang ché nhu li-xing cudng birc, khai thac hét quyén va
nhap khau song song. C6 thé thiy, giéi han nay phan nao da anh hudéng dén

viéc khai thac, st dung d61 voi sdng ché cua nguoi nam doc quyeén.

27. Eisenberg, R. (1989), Patents and the Progress of Science: Exclusive Rights and Experimental Use (Sang
ché va s tién bé ciia khoa hoc: Quyén ddc quyén va Sir dung thi nghiém), University of Chicago Law
Review, sb 56, trang 1017-1086.

28. O’Rourke, M. (2000), Toward a Doctrine of Fair Use in Patent Law (Hudng t6i mét Hoc thuyét vé sir
dung céng bang trong phdp ludt vé sang ché), Columbia Law Review 100 (5), trang 1177-1250.
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Trong cudn chuyén khao Hét quyén doi véi nhén hiéu trong phdp ludt,
thuee tién quoc té va Viét Nam cua tac gia Nguyén Nhu Quynh do NXB Chinh
tri qudc gia xuat ban nam 2012 da dé cap co so 1y luan vé hét quyén SHTT
n6i chung va hét quyén ddi voi nhan hiéu néi riéng, tiép can cac quy dinh vé
hét quyén ddi véi nhan hiéu theo Hiép dinh TRIPS, phén tich va twong quan
so sanh phap luat va thuc tién hét quyén dbi v6i nhan hiéu theo phap luat Viét
Nam véi Hoa Ky, Lién minh Chau Au trén cac khia canh: co sé phéap 1y cua
hét quyén d6i v6i nhan hiéu, diéu kién va hé qua phap 1y, co ché hét quyén
dbi voi nhan hiéu va nhap khau song song, hét quyén d6i voi nhan hiéu trong
trudong hop stra chira hang hod mang nhén hiéu duoc bao hd va hét quyén doi
v6i nhan hiéu trong truong hop ton tai théa thuan gidi han theo hop dong. Tur
d6, tac gia dua ra nhitng dé xuat cu thé nham muc dich xdy dung va hoan
thién phap luat Viét Nam vé hét quyén ddi véi nhan hiéu.

Theo tac gia, hét quyén dbi voi nhan hiéu duoc hiéu 1a khi chi s hitu
nhan hiéu dua, hodc cho phép dua san pham mang nhan hiéu duoc bao ho ra
thi trudong, chu sé hitu nhan hiéu khong con quyén kiém soat hoat dong phan
phéi san pham d6. Chu so hitu nhan hiéu khong ¢6 quyén ngin chin nhing
chu thé khac str dung, ban, chao hang, nhap khau san pham ciing nhu st dung
nhan hiéu gin voi chinh san pham d6.” Muc dich cua ap dung hét quyén dbi
v6i nhan hiéu nham can bang xung dot von co giita loi ich cta chi thé ndm
gitt quyén SHCN dbi véi nhan hiéu véi loi ich ctia nguoi tiéu dung, ciing nhu
giita bao ho quyén SHCN va bao dam sy luu thong binh thudng cua hang hoa,
dich vyu. Hét quyén dbi voéi nhian hiéu ngan chian chi thé nam giit quyén
SHCN m¢ rong pham vi nhitng quyén nhat dinh, ap dat nhimg diéu khoan

gidi han trong hop dong d6i véi ngudi mua nham chia cét thi truong®. Tir do,

29. Nguyén Nhu Quynh (2012), Hét quyén doi véi nhan hiéu trong phdp ludt, thuc tién quéc té va Viét Nam,
Nxb Chinh tri qubc gia, Ha Noi, tr. 90.
30. Nguyén Nhu Quynh (2012), Hét quyén doi véi nhan hiéu trong phdp ludt, thuc tién quéc té va Viét Nam,
Nxb Chinh tri quéc gia, Ha No¢i, tr. 16.
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c6 thé thiy rang, viéc ap dung co ché hét quyén dbi véi nhin hiéu 1a mét
trong cac yéu t6 han ché quyén st dung cta chii s¢ hitu d6i véi nhan hiéu.

Ngoai ra, khi nghién ctru vé hoc thuyét hét quyén SHTT, co ché hét
quyén d6i v6i nhin hiéu tac gia Nguyén Nhu Quynh con ¢ cac bai viét “Ly
thuyét hét quyén so hivu tri tué va nhdp khdu song song” dang trén tap chi
Luat hoc nam 2006”', bai viét “Phdp ludt vé hét quyén sé hitu tri tué va nhdp
khdu song song ¢ mét sé quoc gia Asian” dang trén Tap chi Luat hoc, sb
12/2009* noi dung ciing di nghién ctru 1y luan vé thuyét hét quyén dén viéc
ap dung co ché hét quyén d6i véi nhan hiéu.

Trong Luén an tién si Phdp Iudt vé cdc hinh thirc khai thic thuwong
mai doi véi sang ché tai Viét Nam cia tac gia Phan Qudc Nguyén nim 2016
c6 diém dang luu ¥ 1a tac gia da tiép can dén cac quy dinh phap luat vé han
ché cua chi s¢ hiru d6i voi sang ché dugce xem 1a mot bién phap nham hai hoa
lo1i ich cta chu s& hiru sdng ché véi loi ich chung ctua xa hdi. Ludn an néu ra:
“Cac quyén cta chu s¢ hitu sang ché duge bao ho mot cach tuyét ddi trong
thoi gian con hiéu luc cta sang ché. Chu so hitu ¢6 quyén doc quyén st dung,
khai thac sang ché cia minh nén néu c6 bt ky nguoi nao khac mudn c6 duoc
quyén st dung, khai thac sang ché déu phai dugc su dong ¥ cua chi sd hiru va
phai tra thu lao thong qua hop dong. Tuy nhién, theo quy dinh ctia phap luat,
trong mot $6 truong hop nhét dinh, viéc st dung sang ché khong can phai
duoc sy déng ¥ cua chi so hitu va/hodc khong can phai tra tha lao cho chi so
hitu. Luat phap cia cac qubc gia dua ra cic gidi han quyén sau day doi véi
viéc st dung mot sang ché di duwoc cip vin bang bao ho doc quyén”.

Pong thoi, tac gia cling da xac dinh cac truong hop han ché cua cha s

hiru doi voi sang ché do 1a nguol nam doc quyén sang ché khong cd quyén ngan

31. Nguyén Nhu Quynh (2006), “Ly thuyét hét quyén s& hitu tri tué va nhap khau song song”, Tap chi Ludt
hoc, s0 01.

32, Nguyén Nhu Quynh (2009), “Phép luét vé hét quyén so hitu tri tué va nhap khau song song & mot sb
quoc gia Asian’, Tap chi Ludt hoc, s 12.

33. Phan Quoc Nguyén (2016), Phdp ludt vé cdc hinh thirc khai thac thwong mai doi voi sang che tai Viét
Nam, Luan an tién si Luat hoc, Khoa Luat - Pai hoc Quoc gia Ha Noi.
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cAm nguoi khac sir dung sang ché: ngoai 1anh thd duge bao ho va hét thoi han
hiu lyc bao hg, phuc vu nhu cau ca nhan va khong nhim muc dich kinh doanh,
do chinh chu s¢ hitu sang ché dua ra thi truong, st dung sang ché do bén thir ba
¢ dic quyén duoc tiép tuc tao ra san pham, quyén sir dung sang ché theo quy
dinh “quyén str dung trudc” va st dung sang ché vi loi ich chung ctia cong dong.

Luan van thac si Quyén sit dung sdng ché va nhitng gi6i han ciia
quyén sir dung sdng ché theo phdp ludt so hitu tri tué Viét Nam cia tac gia
Nguyén Thi Tuyét Nhung nam 2014>* da dé cap dén khai niém sang ché, cac
diéu kién bao ho va xac lap quyén SHCN d6i voi sang ché; phan tich ndi dung
quyén str dung sang ché va gi6i han quyén str dung sang ché ctia nguoi nim
doc quyén; dé cap cac quy dinh cua Pidu udc qudc té va phap luat mot sb
quéc gia vé& quyén sir dung sang ché va gidi han quyén str dung sang ché dé
1am kinh nghiém cho viéc hoan thién phap luat Viét Nam. Dong thoi, tac gia
cling da phan tich thuc trang phap luat Viét Nam vé quyén sir dung sang ché
va gidi han quyén sir dung sang ché, chi ra cac bat cap, han ché ctia phap luat
va thuc tién ap dung cic quy dinh cta luat con nhiéu bat cap. Trén co so do,
tac gia dé xuat mot s6 kién nghi & ca phuong dién hoan thién phap luét ciling
nhu nang cao hiéu qua thuc thi cac quy dinh cua phap luit vé quyén str dung
sang ché va giéi han quyén sir dung sang ché.

Luan an Hoan thién phdp ludt Viét Nam vé bdt budc chuyén giao
quyén sir dung doi véi sang ché trong diéu kién héi nhdp quéc té cua tac gia
Lé Thi Nam Giang nam 2011%° d3 d& cép co so 1y luan vé bat budc chuyén
giao quyeén sir dung dbi voi sang ché, phan tich thuc trang phéap luat Viét Nam
va thuc tién ap dung cac quy dinh vé bit budc chuyén giao quyén sir dung doi
v6i sang ché, rut ra cac han ché bat cap va kién nghi cac giai phap nham hoan

thién phap luat va viéc ap dung cac quy dinh vao thuc tién. Pong thoi, trong

34. Nguyén Thi Tuyét Nhung (2014), Quyén sir dung sing ché va nhitng gidi han cia quyén sir dung sing
ché theo phép ludt sé hitu tri tué Viét Nam, Ludn vin thac si Ludt hoc,  Truong Dai hoc Luat Ha Noi.

35. Lé Thi Nam Glang (2011), Hoan thlen phap lugt Viét Nam vé bdt bugc chuyén giao quyén sir dung asi
V6i sdng ché trong diéu kién hgi nhdp quoc té, Luan an tién si Luat hoc, Truong Dai hoc Luat Thanh phd HO
Chi Minh.
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cac cong trinh nghién ctru trén, tac gid cling da phan tich cac quy dinh cua
phép luat qudc té vé bat budc chuyén giao quyén st dung ddi véi sang ché
trong Cong woc Paris nam 1883, Hiép dinh TRIPS va Tuyén b Doha. Tac gia
nhan dinh rang li-xang cudng btrc 1a viéc co quan nha nude co thim quyén
cho phép mot bén khong phai 14 ngudi nim doc quyén sang ché duoc phép st
dung sang ché trong nhimng diéu kién hop 1y, can thiét ma khong can sy cho
phép cuia ngudi nam doc quyén sang ché. Pay dugc xem 1a gidi han quyén
ctia chi s& hitu trong viéc khai thac thuong mai dbi véi sang ché nham can
bang loi ich giita cht s& hiru sang ché véi loi ich chung cua cong dong.

DPong thoi, bai bao “Nguyén tic cin bang loi ich cua chii s hitu tri
tué va loi ich cua xa hoi” cua tac gia L& Thi Nam Giang nam 2009 dang trén
Tap chi Khoa hoc phéap 1y sé 02/2009, di dé cap dén cac noi dung co ban cia
nguyén tic can béng loi ich ctia chit SHTT va loi ich cta x3 hoi dugc thé hién
& chd quy dinh gi6i han cua cha so hitu quyén SHTT vé thoi han bao ho va
nhitng thach thirc d6i voi Viét Nam trong viée thuc hién nguyén tic can bang
loi ich cua chtt SHTT va loi ich cta xa hoi. Theo tac gia bai viét, ban chat cta
nguyén tic cin bang loi ich gitra chu SHTT va loi ich xa hoi 1a sy dung hoa
quyén loi giita cic bén nhiam tao ra diéu kién ton tai va phat trién cho chinh
cac bén, cao hon ntra Ia thic déy su phat trién cua van hoc, khoa hoc va k¥
thuat. M4i bén s& phai hi sinh mot phan quyén loi ciia minh dé huéng ti loi
ich chung 16n hon ma sau xa hon chinh 1a tao ra mdt xa hoi phat trién bén
vitng, cong bang va binh dang™.

Ngoai ra, nghién ciru lién quan dén ndi dung bat budc chuyén giao quyén
str dung d6i voi sang ché con co cac bai bao “Bdt budc chuyén giao quyén siv
dung doi véi sang ché” cua tac gia Lé Thi Nam Giang va Poan Cong Yén

ddng trén tap chi Nghién ctru lap phap thang 11/2006°" va bai bao “Phdp ludt

36. Lé Thi Nam Giang ndm (2009), “Nguyén téc can béng loi ich cua chu s& hitu tri tué va loi ich cua xa
hoi”, Tap chi Khoa hoc phdp 1y, s6 02.

37. Lé Thi Nam Giang va Doan Cong Yén (2006), “Bit budc chuyén giao quyén sir dung déi v6i sang ché”,
Tap chi Nghién ciru ldp phdp, s6 87.
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quoc té vé bdt budc chuyén giao quyén sir dung doi véi sang ché” cla tac gia
Lé Thi Nam Giang ding trén tap chi Nha nudc va phap luat nam 2011°%...

1.3. Tinh hinh nghién citu lién quan dén han ché chuyén quyén siv
dung cdc doi twong sé hitu cong nghiép

Bén canh cic cong trinh nghién ctru vé han ché quyén sir dung dbi
tugng SHCN thi cc cong trinh nghién ctru vé han ché chuyén quyén sir dung
cac d6i twong SHCN ciing d3 thu hut su quan tAm ludin giai cua nhitng nha
khoa hoc & ca trong va ngoai nudc. So voi cic cong trinh nghién ctru vé han
ché quyén sir dung ddi twong SHCN thi sé luong cic cong trinh nghién ciru
vé han ché chuyén quyén st dung cac dbi tuong SHCN con rét it, ndi dung
nghién ciru so sai, nam rai rac, tan man va chua tao thanh mot cong trinh khoa
hoc hoan chinh. Thong qua viéc tim hiéu va trén co s& ndi dung nghién ciu,
c6 thé chia cac cong trinh nghién ctru vé han ché chuyén quyén st dung cac
dbi tuong SHCN thanh cac nhom sau:

- Cong trinh nghién ctru vé han ché chuyén quyén sir dung lién quan
dén cac ddi trong cua quyén SHCN.

- Cong trinh nghién ciru vé han ché chuyén quyén str dung d6i tuong
SHCN nham chdng ddc quyén va thiic ddy canh tranh.

1.3.1. Céng trinh nghién ciru vé han ché chuyén quyén sir dung lién
quan dén cdc doi twong ciia quyén so hitu cong nghiép

Cubn chuyén khao The TRIPS regime of Trademarks and Designs
(Hiép dinh TRIPS vé nhan hiéu va KDCN) cia tic gia Nuno Pires de
Carvalho nim 2014°° d3 phan tich cac quy dinh cua Hiép dinh TRIPS vé céc
van dé lién quan dén viéc bao ho va chuyén giao quyén ddi voi d6i tuong
SHCN 14 nhin hiéu va KDCN. Noi dung cudn sach da dé cap dén cac quy
dinh chung va cac nguyén tic co ban cta Hiép dinh TRIPS bao gom: nguyén

tadc dai ngd quoc gia va nguyén tac to1 hué quoc; cac Cong udc quoc té vé

38. Lé Thi Nam Giang (2011), “Phép ludt quéc t& v& bit budc chuyén giao quyén sir dung d6i v6i sang ché”,
Tap chi Nha nudc va phap ludt, s 3(275).
39. Nuno Pires de Carvalho (2014), The TRIPS regime of Trademarks and Designs, Wolters Kulwer.
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quyén SHTT; cac tiéu chuan bao hd, pham vi va viéc sit dung ddi tuong
quyén SHTT; cac ddi tuong co thé duoc bao ho dudi danh nghia la nhan hiéu,
KDCN; quyén cta cht s¢ hitu dbi v6i nhian hiéu, KDCN; viéc chuyén quyén
st dung va duy tri quyén cta cha sé hiru; cac han ché lién quan dén viéc
chuyén quyén st dung nhan hiéu, KDCN; van dé tranh chp cac déi tuong
quyén SHCN néi trén va co ché giai quyét tranh chap.

Cudn chuyén khao Intellectual property rights, the WTO and
developing countries - The TRIPS agreement and policy options (Quyén
SHTT, WTO va cac nudc dang phat trién - Hiép dinh TRIPS va céc lya chon
chinh sach) cua tac gia Carlos M Correa nam 2005*° da gidi thiéu cac noi
dung co ban cta Hiép dinh TRIPS ma chu yéu dé cap dén dbi twong quyén
SHCN 1a sang ché bao gom: muc dich va pham vi ap dung cua Hiép dinh
TRIPS; cac diéu kién bao ho sang ché va thu tuc cip phép; cac trudng hop
ngoai 1¢ ctia doc quyén sang ché; cac cin ctr dé tién hanh li-xang bat budc ddi
v6i sang ché va diéu kién quyén cua ngudi sir dung trude ddi voi sang ché.
Trén co s& minh chimg 13 sy thay d6i ludt phap qudc gia ciia cac nudec My
Latinh va vang Caribe trong thoi gian qua dé dua ra cac goi y cho cic nude
dang phét trién; du bao tac dong cua Hiép dinh TRIPS va cic phuong thirc
thuc hi¢én Hiép dinh TRIPS sao cho phu hop véi diéu kién cua nhém nuéde
dang phét trién. Pong thoi, ndi dung cudn sach ciing d3 phén tich thyc tién
han ché chuyén quyén su dung ddi vai sang ché va nhin manh réng viéc thuc
hién Hiép dinh TRIPS trong linh vuc sang ché duoc xem 1a van dé quan trong
va 1a su lua chon t6t nhat cho cac nudce dang phat trién dé thac déy sy phat
trién kinh t€ - xa héi.

Trong Ludn an Phdp ludt vé cdc hinh thirc khai thdc thwong mai doi

Vi sdng ché tai Viét Nam cia tac gia Phan Qudc Nguyén niam 2016*' ngoai

40. Carlos M Correa (2005), Intellectual property rights, the WTO and developing countries - The TRIPS
agreement and policy options, Zed books third world network.

41. Phan Quéc Nguyén (2016), Phdp ludt vé cdc hinh thirc khai thic thiwong mai doi véi sang ché tai Viét
Nam, Luan 4n tién si Luat hoc, Khoa Luét - Pai hoc Qubc gia Ha Noi.



31

viéc tac gia da dé cap vé han ché quyén cua chi s¢ hitu ddi voi sang ché thi
tac gia cling da c6 nhing tiép can dén cic quy dinh cta phap luat Viét Nam
vé han ché chuyén quyén str dung ddi véi sang ché. Tac gia cho rang tir cac
quy dinh ctia phap luat bén nhan li-xang can phai cha ¥ xem liéu bén giao li-
xing c¢6 cho phép bén nhan li-xing chuyén giao tiép sang ché cho chu thé
khac hay khong hoidc sang ché c6 duogc li-xing doc quyén hay khong. Pong
thoi, bén nhan li-xang phai co nghia vu st dung sang ché theo quy dinh phap
luat va phuc vu nhu ciu chung xa hoi trong cac trudng hop nha nude quy
dinh. T4c gid nhan dinh nhitng quy dinh trén 1a nhitng quy dinh quan trong
phan nao han ché kha niang thuong mai hoa sang ché ciia bén nhan li-xing.
Ngoai ra, han ché ctia chu thé thyc hién khai thac thwong mai ddi véi sang ché
s& tuy thudc vao timg loai hinh khai thac thwong mai d6i vé6i sang ché. Nhiing
han ché nay s& duoc quy dinh cu thé trong hop ddéng chuyén giao quyén sir
dung sang ché.

Luan an Phdp ludt Viét Nam vé chuyén quyén sir dung nhan hiéu cia
tac gia Hoang Lan Phuong nam 2022*. N6i dung ludn 4n bén canh lam rd co
so 1y luan vé chuyén quyén str dung nhén hiéu thi tac gia di c6 su danh gia
thuc trang phap luat Viét Nam vé chuyén quyén st dung nhén hiéu thong qua
cac quy dinh cua ché dinh phap luat nay. Pong thoi, luan an ciing di chi ra
cac ton tai bat cap lién quan dén han ché chuyén quyén st dung nhén hiéu dbi
voi truong hop 1a nhan hiéu ching nhén, tdc gid néu: “Pdc trung cua nhan
hiéu chtng nhan 13 viéc chil s¢ hiru nhin hiéu chirng nhan cho phép t6 chuc,
cd nhan khac st dung trén hang hod, dich vu cua td chirc, c4 nhan do dé
chimg nhan céac dic tinh vé xuét xr, nguyén liéu, vat liéu, cach thirc san xut
hang hod, céach thuc cung cép dich vu, chat lugng, do chinh xac, d§ an toan
hoac cac dac tinh khac ctia hang hod, dich vu mang nhan hi¢u”. Tac gia cho

rang, muc dich ctua chu sé hiru khi bao ho nhan hiéu ching nhan chinh Ia cho

42. Hoang Lan Phwong (2022), Phdp ludt Viét Nam vé chuyén quyén sir dung nhan hiéu, Luan 4n tién si Luat
hoc, Hoc vién Khoa hoc X3 hoi - Vién Han 1am Khoa hoc X4a hoi Viét Nam.
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phép nguodi khac st dung nhan hiéu do trén hang hoa, dich vu ctia ho. Chinh
vi vay, viéc chuyén quyén st dung nhin hiéu chimg nhan s& khong dién ra
trén thuc té trong khi d6 phap luat lai chua quy dinh vé han ché chuyén quyén
str dung ddi voi dbi tugng nay. Khong nhirng thé, luan an con chi ra cic quy
dinh phap luat vé pham vi chuyén quyén str dung nhan hiéu chua quy dinh o
gi6i han cta quyén str dung nhén hiéu cu thé nhu thé nao va cac diéu khoan
han ché bat hop 1y trong hop dong chuyén quyén sir dung nhan hiéu phap luat
cling chua that sy rd rang, con nhiéu 15 hong phap 1y, hiéu qua thuc thi phéap
luat chua cao.

Noi dung quyén SHCN d6i voi chi dan dia 1y trong Luén an Bdo hé
chi dan dia ly o Viét Nam trong diéu kién hoi nhap kinh té quéc té nam 2008
tac gia Vi Thi Hai Yén d néu rang: “Chi dan dia 1y 1a loai tai san dic biét -
tai sadn cong nén chu s¢ hitu chi dan dia Iy cta Vi¢t Nam l1a Nha nudc. Nha
nude trao quyén st dung chi dan dia 1y cho to chiic, ca nhan tién hanh viéc
san xuat san phadm mang chi dan dia 1y tai dia phuong tuong Gmg va dua san
pham d6 ra thi trudng dudi su giam sat ciia co quan quan 1y chi dan dia 1y.
Véi tu cach 1a chi so hitu, Nha nude ¢6 quyén cho phép nguoi khac sir dung
chi dan dia ly; dong thoi c6 quyén ngin cAm nguoi khac sir dung chi dan dia

" Do tinh chét ciia chi dan dia 1y 1a tai san

Iy theo quy dinh cua phép luat’
thudc so hitru chung cong dong nén quyén sé hiru dbi v6i chi dan dia 1y khong
duoc chuyén nhuong. Chu s¢ hitu chi dan dia Iy khong dugc dinh doat dé
chuyén nhuong quyén SHCN d6i voi chi dan dia 1y cho chu thé khéc.

Luan an Phap ludt vé tén thwong mai cua doanh nghiép o Viét Nam
hién nay cta tic gia Pham Thi Thuy Lidu nim 2016 khi nghién ctru vé thyc
trang phap luat Viét Nam vé quyén va nghia vu ctia chu so hiru ddi voi tén
thuong mai cta doanh nghiép cho rang: “Chu so hiru tén thuong mai c6 thé

khai thac thuong mai d6i véi tén thuong mai bang cach chuyén giao tén

43. Vi Thi Hai Yén (2008), Bdo hé chi dan dia Iy & Viét Nam trong diéu kién hgi nhdp kinh té quoc té, Luan
an tién si Luat hoc, Truong Pai hoc Luadt Ha Noi.
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thuong mai cho chu thé khac dé thu loi nhuan”*. Trong qua trinh hoat dong,
doanh nghiép c6 quyén chuyén nhuong tén thwong mai thudc sé hiru cia
minh dé thu vé céc loi ich ma tén thuong mai mang lai va dugc xem la mot
trong nhimg quyén ning co ban, quan trong nhat ctia chi s& hitu. Tuy nhién,
viéc chuyén nhuong nay luon kém theo diéu kién 13 phai cing voi viée
chuyén nhuong toan bd co sé kinh doanh va hoat dong kinh doanh dudi tén
thuong mai do. Ngoai ra, ddi véi tén thurong mai mot han ché duoc dit ra la
chu s& hitu khong duoc phép chuyén quyén sir dung cho chi thé khéc.

Pong thoi, ndi dung dang luu ¥ trong Luan vén thac si Chuyén giao
quyén sit dung cdc doi twong sé hitu cong nghiép theo quy dinh ciia phdp ludt
Viét Nam cta tac gia Tran Khanh Ly bén canh viéc dé cap dén cac nodi dung
ctia hoat dong chuyén quyén st dung cac ddi twong SHCN thi tac gia cling da
tiép can dén nodi dung han ché chuyén quyén st dung cac dbi twong SHCN dbi
v61 nhan hiu, sang ché. Tac gid néu: “Nhan hi¢u tap thé 1a nhan hiéu dung dé
phan bi¢t hang hod, dich vu cta céac thanh vién cia t6 chire 1a chi s& hitu nhan
hiéu d6 voi hang hoa, dich vu cua t6 chirc, ca nhan khong phai 1 thanh vién
cua to chire d6”*. Nhan hiéu tap thé thudc vé tat ca cac thanh vién ctia mot to
chirc va thanh vién khong duoc phép chuyén quyén st dung nhin hiéu tap thé
cho t6 chirc, c4 nhan khong phai 1a thanh vién cta chu so hitu nhan hiéu tap
thé d6. Ngoai ra, d6i v6i han ché chuyén quyén sir dung sang ché dugc dit ra
trong truong hop chi s¢ hitu sang ché phai thuc hién nhitng nghia vu nhat
dinh cta minh trong d6 c6 nghia vu sir dung sang ché. Theo d6, chu sd hitu
sang ché c6 nghia vy san xuat san pham dugc bao hd nham dap ung cac nghia
vu dbi véi loi ich chung ctia cong dong, cua qudc gia nhu nhu ciu quéc
phong, an ninh, phong bénh, chita bénh, dinh dudng cho nhan dan hodc céc

nhu cau cap thiét cua xa hoi.

44. Pham Thi Thuy Liéu (2016), Phdp ludt vé tén thirong mai ciia doanh nghiép & Viét Nam hién nay cia tac
gia, Luan an tién si Luat hoc, Hoc vién Khoa hoc X4 hoi - Vién Han 1am Khoa hoc X4& hoi Viét Nam.

45. Trin Khanh Ly (2015), Chuyén giao quyén sir dung cic doi twong SHCN theo quy dinh ciia phdap ludt
Viét Nam, Luan van thac sT Luét hoc, Khoa Luat - Pai hoc Quéc gia Ha Noi.
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1.3.2. Céng trinh nghién ciru vé han ché chuyén quyén sit dung cdc
doi twong sé hitu cong nghiép nham chong déc quyén va thiic ddy canh tranh

Cudn chuyén khao The TRIPS Regime of Antitrust and Undisclosed
Information (Hiép dinh TRIPS vé chdng doc quyén va bi mat thong tin) cua
tac gia Nuno Pires de Carvalho nam 2008 di gi6i thiéu téng quan vé quyén
SHTT; cac quy dinh chung va nguyén tic co ban cia Hiép dinh TRIPS; phan
tich cac quy dinh Hiép dinh TRIPS vé chéng ddc quyén trong SHTT; céc tiéu
chuin bao hd, pham vi st dung va viéc st dung cac dbi tuong SHCN 1a sang
ché, nhan hi¢u, bi mat kinh doanh; céc bién phap kiém soat hanh vi chéng
canh tranh trong hop ddng li-xang. Pic biét, ndi dung cudn sach cling di phan
tich cac trudng hop han ché quyén st dung cua nguodi nim doc quyén sang
ché trong trudng hop chu thé khac duge quyén sir dung sang ché ma khong
can dén su cho phép cua ngudi nim doc quyén; cac ngoai 1& va han ché cia
chit s¢ hitu dbi voi bi mat kinh doanh.

Cudn “Cam nang sé hitu tri tué: Chinh sdch, phdp ludt va dp dung”
ctia T6 chie SHTT thé gisi (WIPO) do Cuc SHTT dich va phat hanh nim
2001%7 @3 dé cap dén nhitng quy dinh han ché chuyén quyén sir dung cac ddi
twong SHCN va thue té chong canh tranh trong truong hop dam phan cac thoa
thuan li-xdng gitta cic bén c6 thé co nhiéu quy dinh han ché trong hop dong
ddi véi cac hoat dong duge cho phép (ché tao, ban, cac linh vuc sir dung...),
nhirg quy dinh han ché ddi véi timg phan cua yéu cau bao ho co lién quan
cling nhu nhitng han ché vé mit san luong hoic vé lanh tho hay han ché vé
gia ban. Theo d6, bt ky quy dinh ndo trai voi cac diéu cAm cua thong 18
chong doc quyén hay chong canh tranh thuong bi coi 12 v6 hiéu va khong co
gia tr1 phap ly.

Dé thuc hién sy kiém soat ctia Chinh phu d6i véi cc trudng hop trén,

Luat Mau caa WIPO vé sang ché cho cac nudc dang phat trién (tap II) bao

46. Nuno Pires de Carvalho (2008), The TRIPS Regime of Antitrust and Undisclosed Information, Wolters Kulwer.
47. WIPO (2001), Cam nang SHTT: Chinh sach, phdp ludt va ap dung, Cuc SHTT dich va phat hanh.
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gdm cac quy dinh thiét 1ap nén hé théng phap 1y va hanh chinh cho viéc thaim
tra va dang ky cac hop dong li-xang trén co s& xdy dung mot danh sach cac
diéu khoan c6 lién quan dén han ché chuyén quyén sir dung céc dbi tuong
SHCN ma céc co quan phai ddc biét luu y dé bao dam rang nhitng hop dong
nhu vay khéng dit ra nhitng han ché bat cong cho bén nhén li-xing ma nhirng
han ché d6 c6 thé dan dén hau qua toan bd hop dong s& phuong hai téi cac loi
ich kinh té cta dat nudoc.

Khong nhing thé, trong cong trinh nghién ciru trén con chi ra cac han
ché li-xang ddi v6i mot sé dbi twong SHCN cu thé nhu: han ché li-xing d6i
v6i nhan hiéu hang hoa, chi dan dia 1y, bang doc quyén sang ché, thiét ké bd
tri mach tich hop va li-xing bat budc ddi v6i sang ché. Cac han ché li-xing
ctia mdi ddi twong quyén SHCN 13 hoan toan khéac nhau.

Cudn chuyén khao “Phdp ludt canh tranh, chuyén giao céng nghé va
Hiép dinh TRIPS: Kinh nghiém cho Viét Nam” ciia Nguyén Thanh Ta do Nha
xudt ban Chinh tri quéc gia xuat ban niam 2010* 1a cong trinh nghién ciu
khong nhirng cho ban doc thiy duoc mdi quan hé giao thoa gitta phap luat
canh tranh va quyén SHTT ma con chi ra dugc cac hanh vi han ché canh tranh
trong SHTT, chuyén giao cong nghé co6 thé dugc thuc hién thong qua nhiéu
hinh thirc khac nhau. Viéc phan tich cdc hanh vi han ché canh tranh trong
SHTT, chuyén giao céng nghé va véi nhitng tinh hudng thuc té da chi ra cac
thoa thuan han ché canh tranh trong hop dong chuyén giao cong nghé cé thé
bao gdm ca cac hanh vi lién quan va khong lién quan dén gia. Cac hanh vi
khong lién quan dén gia khong chi gidi han ¢ hanh vi chuyén giao nguoc,
chuyén giao c6 ban kém va chuyén giao ca goéi ma con c6 thé 1a chuyén giao
ddc quyén cho bén nhén li-xang, chuyén giao véi diéu kién bén nhan khong
duoc giao dich véi d6i thu canh tranh cta bén giao, chuyén giao co giéi han

khoi Iugng san pham san xuat va cac hanh vi khac.

48. Nguyén Thanh Tu (2010), Phdp ludt canh tranh, chuyén giao cong nghé va Hiép dinh TRIPS: Kinh
nghiém cho Viét Nam, Nxb Chinh tri quoc gia, Ha N§i.
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Doi tuwong chuyén giao cong nghé trong coéng trinh nghién ciru duogc
tac gia tiép can d6 1a sang ché, bi quyét ky thudt hay bi mat kinh doanh thu
dugc tir hoat dong dau tu tri tué hodc su két hop gifia cac quyén SHTT trén.
Thuat ngit “chuyén giao céng nghé” duoc hiéu 1a chuyén quyén st dung
cong nghé giita hai chu thé kinh té co lién quan truc tiép dén hoat dong san
xuat. Nhu vay, han ché chuyén quyén st dung cac dbi twong SHCN 1a mot
trong cac ndi dung ma cong trinh da dé cap dén.

Luan an Quyén so hitu tri tué trong moi quan hé véi véi phdp ludt canh
tranh cia tac gia Bui Thi Hang Nga nim 2020" ndi dung di d& cap dén khai
niém va dic diém cua tai san tri tu¢; cac anh hudng cta quyén SHTT ddi véi
mdi trudng canh tranh; xac dinh hanh vi lam dung quyén SHTT va tac dong han
ché canh tranh cta hanh vi lam dung quyén SHTT; su can thiét va cac yéu cau
ctia viéc diéu chinh bang phap luat canh tranh ddi v6i hoat dong thuc thi quyén
SHTT. Pong thoi, noi dung luan an di xac dinh cac hanh vi lam dung quyén
SHTT c6 thé tac dong va gy hai di v6i méi trudng canh tranh bao gdm: hanh
vi 4n dinh gia ban lai d6¢ quyén va hanh vi dinh haty diét trong hop dong chuyén
giao quyén SHTT; hanh vi tir chéi chuyén giao quyén SHTT; cac rang budc ban
kém (chuyén giao ca goi) trong hop dong chuyén giao quyén SHTT va yéu cau
chuyén giao nguoc trong hop dong chuyén giao quyén SHTT. Trén co sé do,
tac gia dé xuit cac kién nghi nham hoan thién hé théng phép luat Viét Nam diéu
chinh hoat dong thuc thi quyén SHTT trong mdi quan hé v6i phap luat canh tranh.

Bai viét “Quy dinh cam cdc diéu khodan han ché quyén trong phdp
ludt vé hop dong chuyén quyén sir dung doi twong sé hitu cong nghiép ¢ Viét
Nam: nhitng bdt cdp” cia tac gia H6 Thuy Ngoc dang trén Tap chi Nha nude
va Phéap luat ndm 2015 *°d3 phén tich nhiing bat cdp cia phap luat va dé xut

nhirng hudng dé khic phuc nhitng bat cap trong quy dinh cAm céc diéu khoan

49. Bui Thi Hang Nga (2020), Quyén s¢ hitu tri tué trong méi quan hé véi phdp ludt canh tranh, Ludn an tién
st Ludt hoc, Truong DPai hoc Kinh té - Luat, Pai hoc Qudc gia Thanh phé Ho Chi Minh.

50. HO6 Thuy Ngoc (2015), “Quy dinh cdm cac diéu khoan han ché quyén trong phap luat vé hop dong
chuyén quyén sir dung dbi twong s¢ hiru céng nghiép & Viét Nam: nhitng bat cap”, Tap chi Nha nude v
Phap ludt, s6 07.
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han ché quyén trong hop déng chuyén quyén st dung d6i twong SHCN. Do
nhan hiéu 1a mot trong nhimg ddi trong SHCN nén cac giai phap dua ra co
nhitng giai phap danh cho viéc hoan thién cac quy dinh phéap luat vé chuyén
quyén str dung nhin hiéu nhu sira d6i diém b khoan 2 Piéu 144 Luat SHTT
vé viéc mo rong quyén bi diéu chinh, khong bi giéi han & “quyén xuat khau”
trong quy dinh vé cAm bén chuyén quyén truc tiép hoic gian tiép thuc hién
cac quyén xuét khau hang hoa, dich vu dugc san xuét hodc cung cép theo hop
dong st dung d6i tuong SHCN sang vung lanh thd 1a noi ma bén chuyén
quyén nam giit quyén SHCN twong tmg hodc c¢6 doc quyén nhap khau hang
hoa d6. Ngoai ra, bai viét cling kién nghi bd sung mét s6 ndi dung vao khoan 2
Diéu 144 Luat SHTT nhu bd sung cic quy dinh cdm trong hop dong chuyén
giao quyén st dung d6i trong SHCN gom: diéu khoan budc bén nhan quyén
sir dung ddi twong SHCN tiép tuc tra phi cho bén chuyén quyén sau khi hop
d@)ng chidm dut hodc sau thoi han bao ho dbi tuong SHCN; diéu khoan mién
trir trach nhiém cua bén chuyén quyén trong hop dong chuyén giao quyén
SHCN khi bén thr ba kién viéc st dung d6i twong SHCN dugce chuyén giao
ctia bén nhan quyén.

Bai viét “Thi truong déc quyén sang ché va si can thiép ciia Nha
nude” ca tac gia Nguyén Hitu Can ding trén tap chi Khoa hoc va cong nghé
Viét Nam niam 2013°' @3 cho thiy co ché bao ho doc quyén ddi voi sang ché
s& dem lai loi ich nhat dinh. Tuy nhién, bai viét cling chi ra réng viéc lam
dung ddc quyén mot cach thai qua co thé tao ra nhimg khuyét tit cta thi
truong va gy nén nhiing tac dong tiéu cuc dbi voi xa hoi nhu: chi so hitu co
thé ngan chin viéc gia nhap thi trudng cta dbi thu, ngan chin sy d6i moi, cai
tién cua ddi thu bang cach ngin cAm ngudi khac st dung sang ché ctia minh,
chuyén quyén st dung mot cach thién vi dé tao nén doc quyén nhom... Pong

thoi, bai viét da dé xuat mot sd giai phap, cong cu can thiét phu hop phap luat

51. Nguyén Hitu Cén (2013), “Thi truong doc quyén sang ché va sy can thiép ctia Nha nu6c”, Tap chi Khoa
hoc va Cong nghé Viét Nam, s 4/2013.
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quéc té dé ngin chin nhing tic dong trén nhu: giéi han doc quyén sang ché
bang cac quy dinh phap luat, dit ra cac han ché trong viéc chuyén quyén st
dung dbi véi sang ché nham chdng doc quyeén.

Ngoai cac cong trinh trén nghién ciru vé han ché chuyén quyén st
dung cac ddi twong SHCN d3 dugc liét ké trén day con cé cac cong trinh nhu:
cudn chuyén khao Bdt budc chuyén giao quyén sir dung doi véi quyén so hitu
tri tué va phdp ludt canh tranh cua tac gia Nguyén Thanh T, xuit ban nim
2009°% va Luan vin thac si Luat hoc Cdn bcing loi ich trong bao ho quyén SO
hitu cong nghiép doi véi sang ché cua tac gia Nguyén Vin Bay, Khoa Luat -
Pai hoc Qudc gia Ha Noi nim 2012%...

Nhu vay, c6 thé thdy céc cong trinh nghién ctru trong va ngoai nudc
dd c6 nhimg tiép can vé han ché chuyén quyén sir dung cac dbi twong cua
quyén SHCN. Tuy nhién, cc cong trinh ndy chi méi dimg lai & viéc néu ra
mot cach khai quat ma chua di vao phan tich chuyén sau cac vin dé c6 lién
quan va d& xuit cac giai phap toan dién nham hoan thién cac quy dinh cua
phép luat vé ché dinh nay.

2. Panh gia tinh hinh nghién ciru lién quan dén dé tai luin an va
van dé dit ra cén tiép tuc nghién ciru

2.1. Nhiing ngi dung nghién cwru da dwgc lam sang to va dwoc ludn
dn ké thira phdt trién trong nghién ciru dé tai

Hién nay, nghién ctru vé chuyén quyén st dung cac ddi tuong SHCN
da duoc cac nha khoa hoc trong va ngoai nudc quan tdam nghién ctru. Chinh vi
vay, sd lugng cac cong trinh nghién ciru vé dé tai nay dudi cac cip do khac
nhau twong ddi da dang va phong phu. C6 thé thay rang, da sd cac bai viét,
cong trinh nghién ctru vé chuyén quyén str dung cac d6i twong SHCN cua cac

tac gia trong va ngoai nudc phan nao da dé cap dén vai tro, y nghia va noi

52. Nguyén Thanh Tu (nim 2009), Bdt budc chuyén giao quyén sir dung doi véi quyén s¢ hitu tri tué va phap
ludt canh tranh, Nxb Chinh tri quéc gia, Ha Noi.

53. Nguyén Vin Bay (2012), Cdn bang lgi ich trong bdo hé quyén sé hitu cong nghiép déi véi sang ché,
Ludn vin thac si Lu4t hoc, Khoa Luat - Pai hoc Qudc gia Ha Noi.
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dung cta hoat dong chuyén quyén sir dung cac d6i trong SHCN, mot s6 cong
trinh da di sdu nghién ctru hoat dong quan trong nay. Tuy nhién, cac cong
trinh nghién ctru lién quan dén dé tai luan an 13 han ché chuyén quyén st
dung cac ddi tuong SHCN chua duoc cac nha khoa hoc quan tdm dung mirc.
Céc cong trinh khoa hoc nghién ctru vé han ché chuyén quyén sir dung cac dbi
twong SHCN mic du di duoc dé cap trong céc tai liéu nhu: sach, bai bao, tap
chi, luan van, luan an... nhung nam rai rdc, tan man, chua nghién ctru thanh
mot cong trinh mang tinh hoan chinh béi 1& han ché chuyén quyén sir dung
cac ddi twong SHCN khong phai 14 ddi twong nghién ciru chinh cia cac cong
trinh nay. Chinh vi vy, viéc nghién ctru mot cach hé théng, toan dién, sau sic
cac quy dinh phap 1y vé han ché chuyén quyén str dung cac dbi tuong SHCN
tai Viét Nam hién nay 1a diéu rat can thiét cho viéc hoan thién phap luat vé
ché dinh nay trong giai doan hién nay.

Co thé khzflng dinh r::ing, cong trinh khoa hoc luan 4n 1a mot dé tai doc
1ap, c6 tinh méi va hoan toan khong tring lip véi cac dé tai khac dudi goc do
12 mot Luan an tién si Luat hoc da dugc nghién ciru trudce do.

Pong thoi, trén co so ké thira ¢ chon loc nhiing gid tri cta cac cong
trinh nghién ctru trong va ngoai nudc trude do, luan an xac dinh ré day la mot
cong trinh nghién ctru khoa hoc dudi goc do phéap 1y thi can phai tiép tuc ké
thira, b sung va phat trién cac van dé 1y luan va thuc tién trong han ché
chuyén quyén sir dung céc ddi tugng SHCN cu thé do la:

Vé phwong dién Iy ludn

Luan an tiép tuc 1am rd 1y luan vé han ché chuyén quyén sir dung céc
ddi twong SHCN cua cac cong trinh nghién ctru trong va ngoai nudc; xay
dung khai niém, dac diém cta viéc han ché chuyén quyén s dung cac dbi
twong SHCN; x4y dung cac cin ctr han ché chuyén quyén sir dung d6i tuong
SHCN; cac trudng hop dugc dit ra dé han ché chuyén quyén st dung cac d6i
tuong SHCN da dugc néu ra trong cac cong trinh nghién ctru trong va ngoai

nudc. Ngoai ra, cac cong trinh nghién clru chua Iam o dugc modi quan h¢ gitra
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han ché chuyén quyén st dung céc d6i twong SHCN véi han ché quyén sir dung
céc d6i twong SHCN trong d6 han ché chuyén quyén str dung cac ddi tuong
SHCN 1a mot trong cac trudng hop cu thé ctia han ché quyén sir dung cac doi
tuong SHCN va duoc xem 1a cong cu dé can bang, hai hoa loi ich giita chi s&
hitu quyén SHCN véi loi ich ctia ngudi tiéu dung va loi ich chung x hoi.

Mit khac, trén co so ké thira cac cong trinh nghién ctru trude d6 luin
an danh gid dugc thuc trang phap luat Viét Nam, lam rd cac quy dinh trong
Piéu udc qudc té co lién quan va phap luat Lién minh Chau Au vé han ché
chuyén quyén sir dung cac ddi tuong SHCN va rat ra bai hoc kinh nghiém cho
viéc hoan thién phap luat vé han ché chuyén quyén sir dung cac dbi tuong
SHCN tai Viét Nam.

Vé phwong dién thuec tién

Céc cong trinh nghién ctru trude d6 tuy ¢ dé cap dén ndi dung cia dé
tai ludn &n nhung chua danh gia dugc mot cach toan dién va hé théng thuc
tién 4p dung cac quy dinh ctia phap luat vé han ché chuyén quyén sir dung céc
d6i tuong SHCN, chua rat ra duoc nhitng bt cdp con ton tai tir thuc tién ap
dung va nguyén nhan cia cac ton tai, bat cap.

DPong thoi, thuc tién ap dung cac quy dinh phap luat Viét Nam vé han
ché chuyén quyén sir dung cac d6i twong SHCN trong méi tuwong quan so
sanh v&i Pidu udc qudc té va phap luat Lién minh Chau Au con chua co su
tuong thich, boc 16 nhidu bat cip va chua phi hop voi cac cam két qudc té ma
Viét Nam la thanh vién.

Vé phuwong dién gidi phdp, kién nghi

Xuét phét tir viéc chua xay dung duoc cac cin clr cu thé vé han ché
chuyén quyén st dung cac ddi twong SHCN nén cic cong trinh nghién ctru
trude d6 khi dé xut cac giai phap, kién nghi nhung chua mang tinh khoa hoc
chat chg, cac giai phap, kién nghi chi mang tinh chung chung, khong cu thé,
khong mang tinh hé thong, thiéu cac can ¢t phap 1y va thuc tién dé xiy dung

cac quy dinh vé han ché chuyén quyén sir dung cac ddi tugng SHCN.
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Mit khéc, cac cong trinh nghién ctu truée d6 chi nghién ciu va dé
Xuét cic giai phap nham hoan thién phap luat vé han ché chuyén quyén sir
dung ddi véi mot hodc mot sb ddi tuong SHCN cu thé ma chua dua ra céc
giai phap nham nang cao hiéu qua ap dung cic quy dinh cua phap luat. Vi 18
do, viéc danh gia thuc trang phap luat va thuc tién ap dung cac quy dinh cua
phép luat nhim khéc phuc nhitng khoang tréng phap 1y vé han ché chuyén
quyén st dung cac d6i twong SHCN trén co so ké thira cac cong trinh nghién
clru trude d6 va phat trién, md rong dé hoan thién 1a diéu can thiét.

2.2. Nhitng vén dé dt ra can tiép tuc nghién ciru

Két qua nghién ctru cua cac cong trinh nghién ctru trong va ngoai
nudc trude d6 da goi md, cung cip thong tin, dinh hudng hudng tiép can
nghién ctru cho ndi dung cua luan 4n. Tuy nhién, van dé hoan thién phap luat
vé han ché chuyén quyén st dung cac dbi twong SHCN chua dugc nghién ciru
mot cach toan dién, téng thé trong cac cong trinh nghién ctu trude dd. Chinh
vi vdy, tir tong quan tinh hinh nghién ctru lién quan dén dé tai luan an “Han
ché chuyén quyén sir dung cdc doi twong so hitu cong nghiép - Ly ludn va
thye tién tai Viét Nam”, tac gia xac dinh cac van dé can tiép tuc nghién curu,
bd sung va phat trién nhu sau:

Thir nhdt, nghién ctu xay dung khai niém han ché chuyén quyén sir
dung cac ddi twong SHCN dua trén nén tang 1y luan vé cac hoc thuyét,
nguyén tic c6 lién quan dén ndi dung nghién ctru; 1am rd cac dic diém, y
nghia ctia viéc han ché chuyén quyén st dung cac d6i tuong SHCN.

Thit hai, nghién ctru xay dung cac can cit han ché lam co so dé xay
dung cac quy dinh vé han ché chuyén quyén st dung cac ddi twong SHCN.
Tir cac can ctr d6, ludn an x4y dung cac truong hop cu thé vé han ché chuyén
quyén st dung cac d6i tuong SHCN.

Thir ba, phan tich thuc trang phap luat Viét Nam va thuc tién ap dung
cac quy dinh ctia phap luat vé han ché chuyén quyén st dung cac ddi tuong

SHCN. Panh gia két qua dat dugc cua thuc tién ap dung va rut ra dugc céac
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bét cip con ton tai va nguyén nhan cua cac bat cap trén ca hai phuong dién 1a
bat cap cac quy dinh ctia phap luat va bat cip tir viéc ap dung cac quy dinh
ctia phap luat vao thyc tién.

Thir twr, dua ra cac dinh hudng, dé xuat cac giai phap nham hoan thién
cac quy dinh cua phép luat va nang cao hi€u qua ap dung céc quy dinh cua
phép luat vé han ché chuyén quyén st dung cac dbi twong SHCN. Tir viéc
nghién ciru cac quy dinh trong Diéu udc qudc té va phap luat Lién minh Chau
Au dé tir d6 c6 nhitng goi mé cho Viét Nam trong viéc xdy dung va hoan
thién phap luat vé han ché chuyén quyén sir dung cac ddi tuong SHCN trong
su twong dong véi luat phap qubc té.

3. Co sé 1y thuyét va cAu héi nghién ciru ciia ludn an

3.1. Co s6 Iy thuyét nghién ciru ciia lugn dn

Pé lam nén tang va co s& khoa hoc cho viéc nghién ctru ly luan va
cach thire ap dung phéap luat vé han ché chuyén quyén sir dung cac di tuong
SHCN, Luén 4n nghién ctru va van dung céc 1y thuyét, hoc thuyét va nguyén
tac co lién quan dén dé tai nhu sau:

- Ly thuyét vé quyén so hitu

Ly thuyét vé quyén s& hitu dugce John Locke dua ra trong cong trinh
Khao luan vé chinh quyén niam 1689°*. Theo do, tac gia cho rang quyén so
hitu chi xuét hién khi x4 hoi loai ngudi phan chia thanh giai cap, xuit hién
Nha nuédc va phap luat, Nha nudc ban hanh phap luat trong d6 co phap luat vé
quyén sé hitu. Néu nhu trude ddy viée s hitu dit ra chil yéu dbi v6i nhimg tai
san hiru hinh thi trong thoi dai ngay nay, quyén sé hitu dugc mé rong ra ddi
v6i tat ca nhitng d6i twong ma con ngudi tao 1ap bao gom ca tai san hitu hinh
13n tai san tri tué. Quyén sd hiru 13 mdt pham tru phap 1y bao gdm tong hop
cac quy pham phép luat nham diéu chinh cac quan hé xa hoi phat sinh trong
qua trinh chiém hitu, st dung, dinh doat tai san va cac quy dinh nay dugc ghi

nhan trong Hién phap, B0 luat Dan sy, cac luat khac va van ban dudi luat.

54. Powell, Jim (1996), John Locke: Natural Rights to Life, Liberty, and Property, Irvington, New Y ork.
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Qua d6 xac nhan viéc chiém hiru nhirng tu liéu san xuat va tu liéu tiéu dung
trong xa hdi cuia nhitng chu thé nhét dinh, tac 1a xac dinh nhiing loai tai san,
hang hoa, tu liéu san xut, tu liéu tiéu dung nao cé nhan, t6 chirc duoc xéac 1ap
quyén so hiru™.

Ly thuyét ndy chimg minh rang can danh quyén so hitu cac thanh qua
sang tao tri tué cho nhirng chi thé ¢6 sy dau tu cong strc, thoi gian, tri tué, tai
chinh, co s& vat chit dé tao ra cac dbi tuong quyén SHCN. Chinh vi vay, cha
so hitu cac d6i tuong quyén SHCN can duoc phap ludt bao vé voi tu cach 1a
ngudi nam gitr doc quyén cac ddi twong SHCN. Noi dung 1y thuyét vé quyén
so hitu 1 co s 1y luan dé phan tich, 1ap luin cac van dé lién quan dén quyén
ctia chii s¢ hiru d6i véi cac d6i twong SHCN trong ndi dung ludn an.

- Hoc thuyét Céng loi (Utilitarianism) va nguyén tic can bang loi ich
gitta chii s6 hitu quyén SHCN véi lpi ich cong cong

Van dung 1y thuyét vé nguyén tic can bang, luan an phan tich cac van
dé phap 1y lién quan dya trén nguyén tic can bang loi ich trong bao hd quyén
SHCN va hoc thuyét Cong loi (Utilitarianism) (dugc sang lap boi Jeremy
Bentham vao nam 1781, sau d6 dugc phd bién bai John Stuart Mill)*®. Thuyét
Cong loi cho rang mot hoat dong dugce xem 14 quy chuan dao dirc néu nd tao
ra loi ich 16n nhat cho mét sb lugng nguoi 16n nhat. Mot hanh dong hd tro
con nguodi dén nhitng tién ich cao sé& tao ra mot muc d6 hanh phic 16n hon.
Viéc bao ho quyén SHCN xuat phét tir muc dich ghi nhin su cong hién, thanh
qua lao dong sang tao cta chu so hitu. Cac d6i trong quyén SHCN duoc tao
ra 12 nhitng san pham c6 gia tri khong chi vé vat chat ma con la dong luc
thuc day sy phat trién khoa hoc, k¥ thuat, nén kinh té - xa hoi ctia mdi quéc
gia va toan nhén loai. P6i véi cac tai san thong thudng, quyén so hiru duoc
ton trong va bao v¢ gﬁn nhu tuyét déi, tror mot sb truong hop han ché vi loi

ich quc phong, an ninh, loi ich cong dong. Trong khi d6, ddi véi quyén

55. Nguyén Xudn Quang, Lé Nét va Nguyén Ho Bich Hiang (2007), Ludt Ddn sy Viét Nam, NXB. Chinh tri
quoc gia, Tp. HO Chi Minh, tr. 93-94.
56. Claude Jessua, Christian Labrousse, Daniel Vitry (2001), Dictionary of economic sciences, PUF, Paris, 2001.
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SHCN, viéc bao ho mic du dé cao quyén cua chu sd hitu nhung bén canh d6
ciing can phai quan tdm dén loi ich chung cua x héi, dam bao dong luc lau
dai thiic ddy sy phat trién xa hoi noi chung. Vi vay, khi nghién ctru va xay
dung cac quy dinh vé han ché chuyén quyén st dung ddi twong SHCN cin
dam bao nguyén tic ny.

Ban chit cta nguyén tic can bang loi ich gitra nguoi naim ddc quyén
dbi voi cac ddi tugng quyén SHCN va loi ich xa hoi 1a sy dung hoa quyén loi
gitra cac bén véi muc dich cudi cung 1a tao diéu kién ton tai va phat trién cho
chinh cac bén’’. Viéc khai thac, str dung cac d6i twong quyén SHCN khong
chi mang lai loi ich v6 cung 16n ddi v6i ban than chi so hitu ma con mang lai
loi ich cho toan x3 hoi. Co thé théy, loi ich dau tién va vo cung quan trong can
phai bao vé 14 1oi ich ctia chu thé quyén SHCN. Chi ¢6 sy sang tao, dau tu cua
chu s& hitu thi cac d6i twong quyén SHCN méi “phdi thai” va ra doi, dong
g6p vao sy phat trién nén khoa hoc, k¥ thuat cua nhan loai. Ho 1a nhimg chu
thé d3 dau tu nhiéu vé thoi gian, cong stc, tri tu¢ va chi phi dé duoc sé hitu
né nén ho xing dang duoc Nha nudc va phap luit bao vé. Piéu nay ciing
khong nam ngoai nguyén tic bao dam quyén co ban cua con ngudi, quyén
cong dan nhu quyén s¢ hitu, quyén tu do ngdn ludn, quyén duoc nghién ciru
sang tao. Tuy nhién, khac v6i nhiing tai san thong thuong thi quyén SHCN 1a
san pham sang tao va c¢6 su anh hudng nhat dinh dén khoa hoc, k¥ thuat. Do
d6, néu bao ho quyén SHCN mot cach tuyét ddi tie 1a dé cao hoan toan vai
trd cta cha thé quyén SHCN c6 kha nang dan dén su lam dung doc quyén, tao
ra rao can trong vi¢c tiép can nén khoa hoc, k¥ thuat cia cong chung. Vi vay,
loi ich thir hai ciing quan trong khong kém phan quan trong khi khai thac, sir
dung cac dbi trong SHCN 1a loi ich chung ctia x3 hoi. C6 thé thay rang ton tai
mau thudn giita hai nhoém loi ich ndy ma viéc dam bao “can bang” 1a mot bai

todn kho cua xay dung phép luat va quan 1y nha nudc. NOi dung ludn an

57. Lé Thi Nam Giapg (2009), “Nguyén tac can béng lgi ich cua chu so hitu tri tu¢ va 1oi ich xa hoi”, Tap chi
Khoa hoc phap i, s0 2, tr. 17.
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nghién ctru han ché chuyén quyén st dung cac d6i twong SHCN dung dudi
goc d6 vira ghi nhdn, bao vé quyén cua chu sé hiru d6i véi ddi twong SHCN
va miat khac dat ra giéi han cua cha sé hitu trong chuyén quyén sir dung céc
dbi twong SHCN véi viée van dung nguyén tic can bang trong bao hd quyén
SHCN va Thuyét Cong loi 1a 1y thuyét quan trong, mang tinh chu thuyét ma
luan an dé cap va sir dung xuyén sudt trong ludn an.

- Hoc thuyét twong xirng (Doctrine of proprotionality)

Hoc thuyét trong xtmg duge dé& xudng tir thé ky XIX trén co so ké
thira va phat trién cac hoc thuyét vé cong 1y sé hoc va cong 1y hinh hoc cta
cac triét gia co dai. Hoc thuyét twong xtng duoc cho 13 hoc thuyét nén tang
ma trén d6 khung phép 1y chi phéi hanh vi cta chu thé trong khuén kho thyc
hién cic quyén con ngudi va quyén coéng dan duge xay dung’®. Hoc thuyét
dugc xay dung trong qua trinh tim kiém giai phap cho van dé lam thé nao giai
quyét xung dot giita cac loi ich trai nguoc duoc cic chu thé khac nhau theo
dudi trong khuon kho thuc hién cac quyén cha thé, dic biét 1a quyén sé hiru.
Hoc thuyét nay dic biét c6 y nghia trong trudong hop can han ché quyén ty do
muu cau loi ich chinh dang cua chu thé dé bao vé loi ich chinh dang cua chu
thé khéc trong truong hop hai loi ich xung dot.

Trén nguyén tic, chil thé dugce hudng tu do theo nghia rong nhat - ty
do hoan toan. Tuy nhién, mét khi quyén tu do dugc thira nhan nhu nhau cho
tat ca chu thé thi ngay l1ap ttc, khi chu thé thuc hién quyén tu do ctia minh
trong khong gian chung s& xuat hién su xung dot voi chu thé khac cling thyuc
hién quyén tu do gidng nhu chu thé d6°°. Van dé dit ra 1a 1am thé nao dé ngin
chan hodc chim dit cudc ddi dau, tranh chdp ma hai chu thé vin ton tai va
chép nhén tinh hinh. K& thira va phat trién cac hoc thuyét, cdc nha Iy luan xay
dung Hoc thuyét tuong xtmg nhu 1 co s ctia giai phap phap 1y dé giai quyét

58. Eric Engle (2012), The History of General Principle of Proportionality: An Overview, The Darmouth
Law Journal, vol. X, no. 1, pp. 1-11.

59. Nguyen Ngoc bién (2022), “Hoc thuyet trong xing trong viéc han ché quyen s¢ hitu - Van dung vao
viée giai quyét vin dé dén bu khi thu hdi dat”, Tap chi Nghién ciru ldp phdp, s6 19/2022, tr.2.
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xung dot loi ich néu trén®. Trong linh vuc SHTT, xung dot loi ich gitta nguoi
nam doc quyén dbi twong SHCN véi loi ich cong ddng ludn ton tai trong qua
trinh khai thac, st dung d6i twong SHCN. Vi tu tuong chu dao huéng dén sy
bao ho can bang quyén SHTT, hoc thuyét twong xtng duoc Ludn an sir dung
dé luan giai viéc han ché chuyén quyén st dung cac ddi twong SHCN va
nham giai quyét su xung dot do.

- Nguyén tic bao dam tw do canh tranh trong quyén SHCN

Ly thuyét vé canh tranh ty do ra doi trong thoi ky dau ciia chu nghia
tu ban (khoang thé ky thtr 18) cing véi chii nghia ty do trong thuong mai®'.
Ly thuyét ty do canh tranh ra doi d3 chdng lai nhitng nguy co can thiép tir
phia cong quyén vao doi sdng kinh doanh, dé tao mdi trudng cho chi nghia tur
ban phat trién. Ly thuyét vé tu do canh tranh da dwa ra mo hinh canh tranh ma
& d6 céac chu thé kinh doanh tham gia cudc tranh dua hoan toan chu dong, tu do
¥ chi trong viéc xdy dung va thuc hién cac chién luoc, cac ké hoach kinh doanh
cia minh®. Canh tranh tu do cting véi quan diém ban tay v6 hinh do nha kinh
té hoc ngudi Anh - Adam Smith (1723 - 1790) dé xuat. Theo 6ng, su phat trién
kinh té phai tuan thii quy luat kinh té khach quan ty phat va ludn cé su diéu
tiét ctia ban tay vo hinh vao hoat dong cua thi truong. C)ng cho rﬁng su tu do,
tu nd d4 san sinh ra hé thdng diéu tiét cdc quan hé va cac loi ich thi trudng.

Ly thuyét vé canh tranh tu do cia Adam Smith duoc céc nha kinh té
hoc nhu Erich Hopmann, Schumpeter, Milton Friedman phét trién thanh cac
trudong phai khac nhau®. Tuy nhién, nén kinh té thi trudng cang phat trién thi
nhitng hanh vi canh tranh trong kinh doanh ngay cang da dang va phuc tap.
Bén canh uu thé cta canh tranh thi qua trinh canh tranh ciing lam nay sinh
khoéng it cac hanh vi 1am han ché canh tranh, din dén tha tiéu canh tranh. Do

d6, dé ngan chan nhimg hanh vi xAm hai dén trat ty cong bang cua thi trudng,

60. Guy Lurie (2020), Proportionality and the Right to Equality, German Law Journal, vol. 21, pp. 174-196.
61. Truong Pai hoc Luat Ha Noi (2016), Gido trinh Ludt canh tranh, Nxb Cong an nhan dan, tr. 11.

62. Truong Pai hoc Kinh té - luat, Pai hoc Qudc gia Thanh phé HS Chi Minh (2010), Gido trinh Ludt canh
tranh, tr. 17.

63. Truong Pai hoc ngoai thuong (2009), Gido trinh Ludt canh tranh, Nxb Giao duc Viét Nam, tr. 21.
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khoéi phuc l¢i ich chinh dang bi xam hai bdi hanh vi phan canh tranh nén ly
thuyét vé tu do canh tranh bit dau co su can thi¢p va diéu tiét cua Nha nudc.
Dbi v6i linh vee SHTT, chu sé hiru cac ddi twong quyén SHCN, khi duoc
Nha nuée bao ho vé mat phap 1y, ho s& co6 doc quyén trong viée khai thac va
str dung cac d6i tuong nay va co thé tao nén loi thé canh tranh trén thi truong.
Do viy, dé dam bao cong bang thi tu do canh tranh giita chi s¢ hitu va cac
dbi thu canh tranh 14 nguyén tic can duoc dam bao.

3.2. Cau héi nghién cvvu va gid thuyét nghién ciru ciia lugn dn

3.2.1. Céu héi nghién cieu va gid thuyét nghién citu chung

Cdu héi nghién ciru chung: DA c¢6 co sd 1y luan vé han ché chuyén
quyén sir dung cac d6i tuong SHCN chura? Cac co sé d6 bao gdm nhiing ndi
dung va dic diém gi? Thuc trang cac quy dinh phap luat va viéc ap dung phap
luat vé han ché chuyén quyén sir dung cac d6i twong SHCN tai Viét Nam hién
nay nhu thé nao?

Gid thuyét nghién ciru chung: Chua co co so 1y luan vé han ché
chuyén quyén str dung cac d6i trong SHCN. Va phap luat Viét Nam hién nay
da ¢o cac quy dinh vé han ché chuyén quyén str dung cac ddi twong SHCN.
Tuy nhién, cic quy dinh con ton tai nhitng bt cap va viéc ap dung cac quy
dinh vao thuc tién boc 16 nhitng kho khén, han ché do chua c6 co s6 1y ludn
va thue tién xac dang dé 1am nén tang cho viéc hoan thién cic quy dinh phap
luat cling nhu nang cao hi¢u qua ap dung.

3.2.2. Cdu héi nghién ciu va gia thuyét nghién ciru riéng cho ting
phan cia ludn dn

* Lién quan dén hé thong 1y lugn chung va chuyén sdau vé han ché
chuyén quyén sir dung cdc doi twong SHCN

Cau hoi nghién ctru: (1) Khai niém, dic diém va y nghia cta viéc han
ché chuyén quyén st dung cac ddi tuong SHCN 1a gi? (2) Xay dung cac quy
dinh vé han ché chuyén quyén st dung cac d6i tuong SHCN phai dua trén

nén tang 1a cac hoc thuyét, nguyén tic 1y luan nao? (3) Xay dung cac quy
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dinh vé han ché chuyén quyén str dung cac dbi tuong SHCN phai dya trén cac
can ctr han ché cu thé nao? (4) Tur trén nén tang 13 cac hoc thuyét, nguyén tic
1y luan va cac cin ct cy thé thi han ché chuyén quyén sir dung cac d6i tuong
SHCN duogc dat ra trong cac truong hop nao?

Gia thuyét nghién ctru: Hién nay chua c6 luan giai ddy du vé cac cin
ctr han ché va truong hop han ché chuyén quyén st dung cic dbi twong
SHCN. Cac quy dinh vé han ché chuyén quyén st dung d6i twong SHCN
chua duoc danh gia dung véi vai trd, y nghia ctia né dé bao dam t6t hon loi
ich ctia chu s hitu trong mbi quan hé tong hoa vdi loi ich cong dong.

* Lién quan dén cdc quy dinh phdp ludt hién hanh vé han ché chuyén
quyén sir dung cdc doi twong SHCN va thye tién dp dung

Cau hoi nghién ctru: (1) Thyc trang phap luat Viét Nam vé han ché
chuyén quyén sir dung cac ddi twong SHCN hién nay nhu thé nao? (2) Qua
trinh 4p dung cac quy dinh vé han ché chuyén quyén sir dung cac ddi tuong
SHCN d6 phat sinh nhitng bat cap nao? (3) Thuc trang phap luat Viét Nam
hién nay vé han ché chuyén quyén str dung cac d6i twong SHCN di phu hop,
tuong thich véi cac quy dinh cua Piéu udc qudc té hay chua? (4) Thuc tién ap
dung cac quy dinh phap luat vé han ché chuyén quyén st dung ddi tuong
SHCN bdc 16 nhitng kho khin, bat cap nao?

Gia thuyét nghién ctru: Phap luat Viét Nam hién nay di c6 cac quy
dinh vé& han ché chuyén quyén st dung cac ddi twong SHCN thoéng qua céc
quy dinh vé cac ddi twong SHCN khéng duge phép chuyén quyén st dung;
cac ddi twong SHCN duoc chuyén quyén sir dung nhung kém theo diéu kién
ctia viéc chuyén quyén; xac dinh nghia vu cta bén dugc chuyén quyén khi
nhan quyén su dung ddi véi doi tuong SHCN la sang ché, nhan hiéu; cac diéu
khoan han ché bat hop 1y cta bén chua s¢ hitu ddi twong quyén SHCN ap dit
cho bén duoc chuyén quyén nhim nim ddc quyén va han ché canh tranh
trong hop doéng chuyén quyén st dung dbi twong SHCN nhung chua dap tng

dugc nhu cau thyc tién, con ton tai nhiéu bat cdp da tao ra cac 16 hong phéap
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1y. Nguyén nhan cht yéu 1a chua nhan thic day du vé 1y luan han ché chuyén
quyén sir dung cac ddi trong SHCN va phap luat thiéu tinh dong bo.

* Vé cdc giai phdp nham hoan thién phdp ludt vé han ché chuyén
quyén sir dung cdc doi twong SHCN

Cau hoi nghién ctru: (1) C6 can thiét xay dung va hoan thién phép luat
vé han ché chuyén quyén str dung cac d6i tuong SHCN ¢ Viét Nam hién nay
khong? (2) Tir thuc trang phap luat va thuc tién ap dung cac quy dinh cta phap
luat vé han ché chuyén quyén sir dung cac déi twong SHCN, ludn an xay dung
cac dinh hudng va dé xuit cac giai phap ¢ ca hai phuong dién trén nhu thé nao?

Gia thuyét nghién ctru: Trong bdi canh hién nay, viéc xdy dung va
hoan thién phép lut vé han ché chuyén quyén st dung cac ddi twong SHCN &
Viét Nam 1a rat can thiét. Viéc dé ra cac dinh hudng va giai phap hoan thién
quy dinh phap luat vé han ché chuyén quyén st dung cac ddi twong SHCN
phai dit trong mdi twong quan véi phap luat qudc t& ma Viét Nam 1a thanh
vién va phai xuét phat tir nhu cau thue tién cia Viét Nam.

Két ludn tong quan

Luan 4n di téng quan tinh hinh nghién ctru lién quan dén dé tai “Han
ché chuyén quyén sir dung cdc doi twong so hitu cong nghiép - Ly ludn va
thye tién tai Viét Nam” & céc khia canh: (1) cong trinh nghién ctru vé chuyén
quyén st dung cac dbi tuong SHCN; (ii) cong trinh nghién ctru vé han ché
quyén sir dung cac dbi twong SHCN; (iii) cong trinh nghién ctru vé han ché
chuyén quyén str dung cac ddi twong SHCN. C6 thé thiy, hién nay cé rat it
cong trinh khoa hoc dudi cac cip d6 khac nhau nghién ctru vé han ché chuyén
quyén st dung cac d6i twong SHCN. Nhimg cong trinh khoa hoc trén khi
nghién ctru vé han ché chuyén quyén sir dung cac d6i twong SHCN nam rai
ric, tan man va van dé nay thuong dugc nghién ctru di kém véi cac ndi dung
khac ma chua c6 mét cong trinh nghién ctru khoa hoc hoan chinh, doc 1ap nao
nghién ctru vé ndi dung han ché chuyén quyén sir dung cac dbi twong SHCN

dé danh gia ding vai tro va y nghia cua no.
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DPong thoi, danh gia cac coéng trinh nghién ctru ¢ trong va ngoai nuédc
nhan thiy cic cong trinh chua dua ra dugc cac giai phap cu thé nham hoan
thién phap luat va bao dam hiéu qua tinh thuc thi ctia cac quy dinh vé han ché
chuyén quyén sir dung cac d6i tuong SHCN. Trén co s ké thira cac két qua
di dat duoc cta cac cong trinh nghién ctru, luan 4n xac dinh nhirng van dé can
duoc tiép tuc nghién ciru nhu sau:

Thir nhat, xdy dung khai ni€ém, dac diém va y nghia cia han ché
chuyén quyén st dung cac ddi twong SHCN trén co so van dung cac ly
thuyét, hoc thuyét va nguyén tic vé su can bang lgi ich giira cac cha thé co
lién quan véi loi ich cua nguoi ti€u dung va loi ich chung xa hoi;

Thit hai, xdy dung cac cdn cr han ché cu thé 1am nén tang dé xay
dung cac quy dinh vé han ché chuyén quyén st dung cac d6i tuong SHCN;

Thir ba, phan tich va hé thong hoan chinh céc truong hop han ché
chuyén quyén str dung cac ddi tuong SHCN;

Thir tw, xay dyng 1y luan vé han ché chuyén quyén st dung cac ddi
tuong SHCN;

Thit ndm, danh gia hiéu qua va tinh ph hop cua cac quy dinh vé han
ché chuyén quyén st dung cac d6i tuong SHCN & Viét Nam hién nay;

Thir sdu, kién nghi cu thé cac giai phap nham xdy dung va hoan thién
phép luat Viét Nam vé han ché chuyén quyén st dung cac doi twong SHCN.

Trén co s¢ xac dinh nhitng van dé can tiép tuc nghién ctru, luan an dat
ra cac cdu hoi nghién ctru va gia thuyét nghién ctru lién quan dén 1y luan, thyuc
trang phap luat va kién nghi vé xay dung, hoan thién phap luat vé han ché

chuyén quyén st dung cac d6i tuong SHCN & Viét Nam hién nay.
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Chuong 1
LY LUAN VE CHUYEN QUYEN SU DUNG CAC POI TUQONG
SO HU'U CONG NGHIEP VA HAN CHE CHUYEN QUYEN SU DUNG
CAC POI TUQNG SO HUU CONG NGHIEP

O chuong nay, 1y luan vé han ché chuyén quyén st dung cac d6i
tuong SHCN duoc nghién ctiru dya trén cac hoc thuyét, nguyén tac veé sy can
bang trong SHTT 1a tu tudng xuyén sudt dé tao nén tang 1y luan cho viéc
nghién ctru luan an. Pong thoi, hudng tiép can nghién ciru ciia chuong di tir
ndi dung quyén sir dung cac déi tuong SHCN dén chuyén quyén sir dung cac
ddi twong SHCN va viée han ché chuyén quyén st dung cac ddi twong do.
Véi hudng tiép can trén, tac gia tdp trung nghién ctru, lam 1d cac van dé co
ban sau day.

1.1. Ly luin vé quyén s& hiru cong nghiép va chuyén quyén sir
dung cic ddi twong s& hiru cong nghiép

1.1.1. Ly ludn vé quyén sé hivu cong nghiép va quyén sir dung cdc
doi twong s6 hivu cong nghigp

1.1.1.1. Khdi niém va ddc diém cia quyén sé hitu cong nghiép

* Khai niém quyén so hitu cong nghiép

Khoa hoc - k¥ thuat véi nhitng sang tao khong ngung ciia con ngudi
dd va dang tr& thanh bo phan ciu thanh quan trong cia luc lwong san xuat co
tinh chat quyét dinh dén ning suét lao dong. Tuy nhién, tai san thudc linh vyc
khoa hoc - k¥ thuat ma con ngudi tao ra lai c6 nhitng nét dic thu khong giéng
nhu céc loai tai san khac, d6 1a nhitng tai san vo hinh ma ban than nguoi tao
dung ra no rat kho dé sé hiru cho riéng minh, chung dé dang bi tudc doat va
chiém dung.

Viéc bao vé cac thanh qua ctia hoat dong sang tao dugc thuc hién dudi
nhiéu hinh thtrc khac nhau. Trong thoi dai ngay nay, cac hoat dong SHCN da

dang, phong phti khong con bé hep trong pham vi mdt qudc gia ma mang tinh
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toan cau. Viéc Nha nuée quy dinh vé quyén SHTT néi chung va quyén SHCN
no6i riéng nham bao vé quyén, loi ich hop phap cho nhitng ngudi hoat dong
trong linh vuc dic biét co y nghia kinh té va xa hoi quan trong nay.

Khi tim hiéu va ban luan khai niém quyén SHCN di ton tai nhiéu
hudng tiép can va giai nghia theo nhiéu cach hiéu khac nhau. Khong nhirng
thé, khai niém nay khéng chi duoc dé cip trong cac Piéu udc quic té vé
SHTT ma con duge quy dinh trong cac vin ban phéap luat ctia mdi qudc gia.

Theo Tur dién Luat hoc cta Vién Khoa hoc phéap 1y - B6 Tu phap thi:
“Quyén sé hitu cong nghiép la quyén sé hitu cia cd nhédn, phdp nhéan doi voi
sang ché, gidi phdp hitu ich, kiéu dang céng nghiép, nhan hiéu hang hod,
quyén sir dung déi véi tén goi xudt xir hang hod va cdc déi twong khdc theo

64 A A A 5 ~ 5 r A \ r A
. Hau hét, quyén sé hitu cuia cad nhan va phap nhan

quy dinh cua phdp ludt
dbi voi cac ddi tuong SHCN duge xac 14p theo van bang bao hd do co quan
nha nude c¢6 thim quyén cap phép (trir tén thwong mai, nhin hiéu ndi tiéng va
bi mat kinh doanh). Ho c6 quyén str dung, chuyén quyén st dung cac dbi
tuong thudc sé hitu ctia minh cho ngudi khac va phai tudn thu cac quy dinh vé
str dung va chuyén giao cac ddi tuong do.

Dudi goc d6 phap 1y, quyén SHCN 13 mot khai niém ra doi va gan lién
v6i cude cach mang cong nghiép tir thé ky XVII®. Vao thoi gian nay, cac vin
ban phap 1y quan trong dé cap dén khai niém quyén SHCN nhu Luét Sang ché
cua Anh nam 1624, Luat Sang ché cua M§ ndm 1790, Luat Sang ché cua Plc
nim 1877. Theo Cong udc Paris nim 1883 vé bao hd quyén SHCN thi: “Péi
twong bdo hé sé hitu cong nghiép bao gom sang ché, mau hitu ich, kiéu ding
cong nghiép, nhan hiéu hang hoa, nhan hiéu dich vu, tén thuwong mai, chi dan
nguon goéc hodc tén goi xudt xir va quyén chong canh tranh khéng lanh

manh”. Pong thoi, Cong ude Paris cling quy dinh: “Sé hitu cong nghiép phdi

64. Vién Khoa hoc phap 1y - Bo Tu phap (2006), Tu dién Ludt hoc, Nxb Tir dién bach khoa - Nxb tu phap,
Ha Noi, tr. 654.

65. Pham Van Tuyét va Lé Kim Giang (2008), S¢ hitu tri tué va chuyén giao cong nghé, Nxb Tu phap, Ha
Noi, tr. 168.
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dwoc hiéu theo nghia réng nhat va sé dp dung khéng chi cho c¢éng nghiép va
thwong mai theo dung nghia cua chung ma con cho nong nghiép va cdc
nganh céng nghiép chiét xuat, khai thac va cho tat ca cac san pham tw nhién
hoac dwoc san xudt nhw nho, hat ngii céc, 14 thuoc G, hoa qud, gia suc, cdc
khoang san, nuoc khoang, bia, hoa va bot mi 66

Gido trinh Luat SHTT Viét Nam - Truong Pai hoc Luat Ha Nai tiép
can khai niém quyén SHCN ¢ phuong dién rong hon dudi hai goc d6 khach
quan va cht quan. Theo nghia khach quan, quyén SHCN 1a tong hop cac quy
pham phap luat diéu chinh nhitng quan hé xa héi phat sinh sau khi con nguoi
sang tao ra san pham tri tué va duoc phap luat coi 1a cac d6i twong SHCN.
Véi nghia nay, quyén SHCN 1a quyén s¢ hitu d6i voi tai san vo hinh. Mt
khac, quyén SHCN con bao gom cac quy dinh trong cac Diéu uwdc qubc té ma
Viét Nam tham gia va ky két.*” Cac quy pham phéap luat vé quyén SHCN
duoc chia thanh cac nhoém sau:

Thit nhat, nhém cac quy pham xéac dinh céac tiéu chuan bao ho cac ddi
tuong SHCN.

Thit hai, nhém cac quy pham quy dinh thAm quyén, trinh ty, tha tuc
xéac 1ap quyén SHCN.

Thir ba, nhém cac quy pham quy dinh lién quan dén ndi dung quyén
ctia chu thé ddi voi cac d6i tuong quyén SHCN.

Thir fr, nthém cac quy pham lién quan dén chuyén giao cac d6i tuong
SHCN trong d6 bao gdm chuyén nhuong quyén SHCN va chuyén quyén sir
dung d6i trong SHCN.

Thiz ndm, nhom cac quy pham lién quan dén viéc bao vé quyén cua
céc chu thé ddi véi cac ddi tuong SHCN.,

Theo nghia chu quan, quyén SHCN la cac quyén déan sy cu thé cia

cht s& hitu trong viée khai thac, st dung, dinh doat cac ddi twong SHCN va

66. Cong udc Paris vé bao hg SHCN nam 1883.
67. Truong Dai hoc Ludt Ha Noi (2021), Gido trinh Ludt S¢ hitu tri tué Viét Nam, Nxb Cong an nhan dan,
Ha Naéi, tr. 107-110.
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quyén ngin cam cha thé khac st dung ddi twong SHCN ctia minh. Véi ¥
nghia ndy, quyén SHCN 1a quyén va nghia vu cua cac chi thé lién quan dén
viée str dung, chuyén giao cac ddi tuong quyén SHCN.

Ngoai ra, quyén SHCN con dugc nhin nhan dudi goc d6 1a mot quan
hé phap luat véi day du thanh phan caa mot quan hé phap luat cu thé bao gom
cac yéu to: chu thé, ndi dung va khach thé. Quyén SHCN duogc hinh thanh
trén co sO sy tac dong cia cac quy pham phap luat vé SHCN ddi voi cac két
qua cua hoat dong sang tao trong linh vyc san xuét, kinh doanh, dich vu.
Trong d6, chi thé quyén 1a tat ca ca nhan, t6 chirc 1a tac gia, chi so hitu
quyén SHCN hodc nguoi khac dugce chu s¢ hitu chuyén giao quyén SHCN.
Noi dung 13 téng hop cac quyén va nghia vu cta cac cha thé tham gia duoc
phap luat thira nhan va bao hd. Khéach thé 1a két qua sang tao trong viéc ap dung
cac dbi tuong SHCN trong hoat dong san xuét, kinh doanh cua cac chu thé.

Nhu vay, trén co sé ¢6 nhiéu cach tiép cin khac nhau vé quyén SHCN
va ¢6 thé hiéu rang: Quyén SHCN la quyén ciia cd nhdn, té chirc trong viéc
dau tu, sang tao va khai thac cac doi twong SHCN la sang ché. KDCN, thiét
ké b6 tri mach tich hop ban dén, nhan hiéu, tén thwong mai, bi mat kinh
doanh, chi dan dia Iy va quyén chong canh tranh khéng lanh manh.

Muc tiéu cudi cung ctia hé théng bao ho quyén SHCN chinh 1a chéng
lai nguy co 191 dung hodc chiém doat két qua dau tu sang tao va bao hd cho
ngudi da dau tu dé tao ra cac két qua sang tao d6. Nho vay ma kich thich, thuc
déy cac nd luc sang tao trong nghién ctru, san xuét, kinh doanh. Vi vay, bao
ho quyén SHCN 13 mot trong cac tru cdt chinh cua bao ho quyén SHTT néi
chung, bao dam hiéu lyc quyén SHCN cua chu thé quyén, khuyén khich hoat
dong dau tu sang tao, phat trién san xuit, kinh doanh va khoa hoc cong nghé.

* Pic diém ciia quyén sé hitu cong nghiép

Xuat phat tir dic trung va ban chat cia cac ddi twong SHCN, quyén

SHCN c¢6 nhiing ddc diém khéc biét so voi quyén sd hitu doi vai tai san hiru
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hinh va ciing nhu ddi v6i quyén tac gia - mot bo phan ciu thanh cua quyén
SHTT. Su khéc biét d6 thé hién & cac dic diém sau:

Thit nhat, d6i tugng ctia quyén SHCN ludn gin lién voi hoat dong san
xuét, kinh doanh.

Néu nhu cac ddi tuong cua quyén tac gia chi yéu gan lién voi cac hoat
dong giai tri tinh than thi cac ddi trong ctia quyén SHCN lai ludn gan lién véi
cac hoat dong san xuét, kinh doanh. Khi mot sang ché, giai phép hitu ich duoc
cAp van bang bao ho thi chu so hitu sang ché, giai phap hitu ich d6 s& dau tu
dé bién n6 thanh mot san pham hodc mot quy trinh c¢6 kha ning tng dung
trong cong nghiép dic biét quan trong trong linh vuc ché tao xe mdy, 0 t0,
hang dién tir, thoi trang... nhim mang lai loi nhuén cho chinh ban than ho
ciing nhu dem lai loi ich chung cho cong déng. Nhan hiéu hang hoa, dich vu
1a cong cu cho phép phan biét san pham, dich vu cta chil s hitu vi cac san
phém, dich vu tuong ty khiac. KDCN, tén thuong mai, bi mat kinh doanh 1a
phai c6 kha ning ap dung trong kinh doanh dé tao ra cac san pham c6 gia tri
cho doi séng con ngudi. Pong thoi, mach tich hop va thiét ké bd tri mach tich
hop ban dan 14 yéu té ¢t 18i cua nganh cong nghiép vi dién tir. Ngoai ra, chi
dan dia Iy ctia san pham ciing gin lién voi muc dich thuong mai. Tat ca nd tao
ra niém tin & nguoi tidu dung, dong thoi gitp cho nha san xuat phat huy tét
hon thé manh cta minh trén thi truong trong nude va qubc té.

Thir hai, quyén SHCN thuong dugc bao ho thong qua thi tuc dang ky
tai co quan nha nude c6 thaim quyén.

Khac voi quyén tac gia, viéc dang ky bao ho mang tinh chat khong bét
budc thi viéc ding ky bao hd quyén SHCN 1a thu tuc phap 1y bat budc ddi véi
chu s¢ hitu (trir ddi twong quyén SHCN 1a tén thuwong mai, bi mat kinh
doanh). Quyén SHCN chi dugc bao ho khi chung di dugc co quan nha nuée
chinh thirc cdp vin bang bao ho. Pang ky vin bang bao ho 1a cach thic dé
cong khai hod tinh trang cua loai tai san v6 hinh nay ddi voi cac chu thé khac,

1a cach thirc dé thong bao tai sdn nay da thudc vé chi thé xac dinh, qua do
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tranh tinh trang tai san bi ngudi khac chiém doat ma khong cé cin ¢ ching
minh dé bao vé quyén ctia minh.

Nhu vay, c6 thé nhan thiy cin ct phat sinh, xac 1ap quyén SHCN ddi
v6i cac dbi tuong SHCN thuong dugc thuc hién thong qua viéc cap van bang
béo ho ciia co quan nha nude ¢ tham quyén hoidc ¢ thé duoc bao ho tw dong
néu dbi twong SHCN dép tng day du nhitng diéu kién luat dinh (bao gdm bi
mat kinh doanh va tén thuong mai). Theo d6, mot ngudi di day cong dau tu
nhiéu vé tri tué, cong suc va tai chinh dé tao ra dbi tuong SHCN nhung lai
khong kip thoi dang ky hodc khong dang ky quyén cho ddi twong d6 thi sé
khong duoc Nha nude bao ho trong trudong hop c6 ngudi khac dang ky trudc
hodc ¢6 hanh vi chiém doat chung. Trong truong hop nay, phap luat chi danh
cho ho duoc hudng quyén cia nguoi sit dung trude néu ho chimg minh duoc
r::ing minh d3 tao ra doi tuong d6 mot cach ddc 1ap trude ngay don dang ky
duogc ndp tai co quan nha nudc cod tham quyén.

Thit ba, quyén SHCN thudng dugc bao ho theo thoi han clia vin bang
bao ho.

Mot dic trung co ban cua quyén SHCN 1a cac ddi twong quyén SHCN
khong duoc phap luat bao hd vinh vién ma chi dugc bao hd trong khoang thoi
gian x4c dinh. Piéu nay 1a hét sirc can thiét do sy sang tao ciia con ngudi 1a
v6 han va con ngudi khong ngimg nd luc tim toi, kham pha nhitng van dé méi
la gop phﬁn thuc déy su tién bo cua xa hoi. Do d6, néu bao ho cac doi tuong
SHCN theo nguyén tic vo han dinh vé mit thoi gian s& khong khuyén khich
sy nghién clru, tim to1 cua con nguoi, kim ham sy phat trién ctia khoa hoc
cong nghé, budc thut 1ui cua su phat trién xa hoi. Cac ddi twong quyén SHCN
tuy da dang va phong phu nhung c6 thé chia thoi han bao ho cac ddi tuong
ctia quyén nay thanh 03 nhom nhu sau:

+ Thoi han bao ho dugc x4c dinh va khéng dugc gia han: Doi tuong
duoc bao ho ddi vi nhom nay 13 sang ché, giai phap hiru ich, thiét ké bd tri

va KDCN. Theo d6, d6i tugng 1a sang ché thi thdi han bao ho 1a 20 nam, ké



57

tir ngay ndp don hop 18; dbi véi giai phap hiru ich 1a 10 nim, ké tir ngdy nop
don hop 18, d6i véi thiét ké bd tri 1a 10 nam, ké tir ngay ddng ky hodc ngay ma
nguodi ¢6 quyén ndp don khai thac hodc ngay cho phép ngudi khac khai thac
thuong mai tai bat ki noi nao trén thé gi61 hodc 15 ndm tir ngay tao ra thiét ké
b6 tri; d6i vai KDCN 1a 05 nim, ké tir ngay ndp don hop 16.

+ Thoi han bao ho dugc xac dinh va c6 thé dugc gia han: nhan hiéu 1a
dbi twong thudc nhom ndy voi thoi han bao ho 1a 10 niam tinh tir ngay nop
don hop 18 va c6 thé duoc gia han nhiéu 1an, mdi 1an 13 10 nam.

+ Thoi han bao ho khong xac dinh: Pdi twong duoc bao ho ddi véi
nhém khong x4c dinh thoi han 13 tén thuong mai, chi dan dia 1i va bi mat kinh
doanh. Cac d6i twong trén duge bao ho lién tuc khi ma cac déi twong nay con
dap ung duoc diéu kién bao ho.

Nhu vdy, c6 thé thiy quyén SHCN mang nhitng dic diém khac biét
s0 v&i cac ddi twong khac ctia quyén SHTT. Viéc nam bat nay gitp chung ta
c6 thé xay dung cac quy dinh phu hop hon véi dic diém cia dbi tuong quyén
SHTT la quyén SHCN.

1.1.1.2. Khdi niém va néi dung cia quyén sir dung cdac doi tuong so
hitu cong nghiép

Khi c4 nhan, td chic 1a chu s¢ hitu dbi twuong SHCN thi ca nhéan, to
chirc 46 c6 ddc quyén trong viéc khai thac, st dung va quyén dinh doat céc
dbi twong SHCN ciing nhu quyén ngin cdm cac hanh vi st dung ddi tuong
SHCN thudc quyén so hiru cia minh ciia cac cha thé khac. Pay chinh 13 noi
dung quyén SHCN cua chu so hitu cac dbi twong SHCN. Hay néi mot cach
khac trong pham vi quyén ctia minh, chi so hitu ¢6 quyén st dung d6i tuong
SHCN theo y chi ban than dé khai thac mot cach c6 hiéu qua nhiing lgi ich
ma ddi twong SHCN mang lai.

* Khdi niém quyén sir dung cdc doi tiwong sé hivu cong nghiép

Quyén str dung tai san 1a quyén cua chu so hiru khai thac cong ning,

cong dung va nhiing loi ich vat chat cia tai san trong pham vi phap luat cho
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phép. V& muc dich, chii s& hitu khai thac nhitng gid tri st dung cta tai san
nham thoa man nhitng nhu cAu vé sinh hoat vat chit hodc tinh than cho ban
than. Viéc st dung tai san dugc xem 1a mot trong nhimg quyén ning quan
trong va co y nghia thuc té ctia chil so hitu. Theo d6, chii s¢ hitu ¢o toan
quyén khai thac cong dung, hudng hoa loi, loi tirc cta tai san theo ¥ chi tuy
nghi cua ban than.

Theo quy dinh tai Piéu 189 B luat Dan sy nam 2015 thi: “Quyén S
dung la quyén khai thic cong dung, hwéng hoa lgi, loi tirc tir tai san”. Nhu
vay, dua trén quy dinh cua B§ luat Dan sy nam 2015 c6 thé xac dinh quyén sur
dung tai san duoc biét dén nhu mot trong nhirng quyén ning quan trong va
mang ¥ nghia thyc tién cao ddi véi chi s hitu. Tir tai san, chu sé hitu ¢ toan
quyén khai thac cong ning, céng dung, dugc huong hoa loi, loi tirc tir tai san
theo ¥ chi va kha nang cia minh trong khuén khd quyén st dung ctia minh.

Cac d6i tuong quyén SHCN mang nhimg dic tinh khic nhau nén khi
chu sé hitu khai thac loi ich vat chat tir cac d6i twong quyén nay con phai dua
va0 céc tinh ning riéng biét cua ting doi twong dé st dung nd cho phu hop va
nham thoa mén cac nhu cu ctia minh. Hay n6i mot cach khac 1a chu so hitu
duoc huong loi thém nhiing tai san mdi phat sinh tir viéc khai thac cong dung
ctia cac d6i trong quyén SHCN. Hanh vi khai thac cac ddi twong SHCN cia
chu so hitu rit da dang, phong pht c6 thé 1a hanh vi san xuét san pham duoc
bao hg, &p dung quy trinh dugc bao hd hoac dua ddi tuong SHCN vao luu
thong, quang cdo, chao hang, tang trir dé luu thong san pham, nhap khau san
phém duge san xuét theo ddi tuong dugc bao hg... Bén canh do, 1a ngudi doc
quyén nim giit cac d6i twong SHCN nén chi s¢ hitu con c6 thé hudng loi tic
tir cac d6i twong SHCN trén co sé chu so hitu khong truc tiép khai thac cong
dung cta cac d6i tuong d6 ma co thé chuyén giao viéc st dung nd cho cé
nhan, t6 chirc khac.

Hién nay, Luat SHTT Viét Nam khéng dua ra khai niém cu thé thé

nao 1a quyén str dung cac doi trong SHCN. Va trén co s& phan tich, tac gia co
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thé dua ra khai niém vé quyén st dung dbi twong SHCN nhu sau: Quyén sir
dung cdc doi twong SHCN la quyén khai thdc cong dung, hwéng loi tirc tir cac
doi twong quyén SHCN mang lgi. Nhu vay, quyén st dung cac d6i tuong
SHCN khong chi dimg lai & viéc chit s¢ hitu ¢6 quyén khai thac cong ning,
cong dung cua cac d6i twong SHCN khi dua vao san xuat, kinh doanh nhim
tao ra loi nhudn ma con bao gdbm ca viéc chu so hitu ¢6 quyén hudng loi tirc
tir cac doi trong quyén SHCN mang lai.

* NGi dung ciia quyén sir dung cdc doi tirong s6 hitu cong nghiép

Str dung, dua ddi tuong SHCN vao khai théac dé thu duoc cac loi ich
tir chung mang lai c6 thé duoc xem nhu mét trong nhitng quyén ning quan
trong nhat ctia chu s¢ hitu d6i twong SHCN. Xuat phat tir dic diém cac doi
twong SHCN 13 mot loai tai san tri tué nén trong ciing mot lac ¢6 thé co nhiéu
nguoi cing st dung mot ddi tuong cia quyén. Theo do, chil so hiru co thé
thuc hién quyén ning str dung ctia minh dbi v6i cac ddi trong SHCN thé hién
O cac khia canh do6 1a: (i) Cha s& hitu tu minh khai théc, st dung dbi tuong
SHCN va (ii) Quyén cho phép ngudi khac str dung ddi twong SHCN.

(i) Quyén tw minh khai théc, sir dung doi twong quyén SHCN

Quyén ning dau tién c6 thé ké dén trong viéc st dung cac d6i tuong
SHCN 1a chu sé hitu tir minh, tryc tiép khai thac d6i tuong SHCN d6. Tuy thudc
vao tinh chét cua ddi tvong SHCN ma viéc khai thac cac ddi twong co su khéac
nhau. Dya vao béan chit, cac ddi tuong SHCN dugc phan thanh cdc nhom sau:

- Cac d6i twong mang tinh giai phap k¥ thuat nhu: sang ché, KDCN,
thiét ké b tri. Pay 1a nhitng d6i tugng mang dic tinh sang tao vé ky thuat,
thuong phai dap tng cac yéu cau vé tinh méi, kha niang ap dung trong cong
nghiép, chu yéu duoc khai thac trong hoat dong san xuit cong nghiép dé tao
ra nhitng san pham phuc vu cic nhu cau vé doi séng, xi hoi. Quyén SHCN
ddi v6i cac ddi twong nay phat sinh trén co sd dugc cap van bang bao ho.

- Cac d6i twong mang tinh chi dan thwong mai nhu: nhin hiéu, tén

thuong mai va chi dan dia 1y. Py 1a cac chi din thuong mai dugc cac chi thé
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kinh doanh sir dung trong thuwong mai (trén hang hoa, bao bi, bién hiéu...)
nham muc dich cung cép thong tin cho ngudi tiéu ding vé ngudn goc hang
hoa, dich vu. Cac ddi twong nay can dap tung cac diéu kién co kha niang phan
biét, khong gay nham 13n cho ngudi tiéu dung vé ngudn gdc cua hang hoa
mang chi dan. Quyén SHCN c6 thé x4c lap thong qua tha tuc dang ky trén co
s& thuc tién str dung trong kinh doanh.

- Bi méat kinh doanh: day la dbi tuong SHCN kha dac biét vi nhitng
thong tin dugc coi 1a bi mat kinh doanh c6 thé gan véi hoat dong thuong mai
hodc thuan tuy 13 nhiing bi quyét k¥ thuat. Do ban chat bi mat kinh doanh co
tinh bi mat nén bi mat kinh doanh c6 diéu kién bao h, cin ctr xac 1ap quyén
cting nhu ndi dung bao ho riéng.

Thuc tién cho thiy, trén co s phu hop véi tinh chat cua ting d6i
tugng SHCN ciing nhur dé mang lai hiéu qua trong viéc khai thac cong ning
cua cac do6i tuong, chu s& hitu sir dung nhiéu cach thic khai thac khac nhau
nhung chung quy c6 thé liét ké nhirng hanh vi st dung chii yéu sau day dbi
v6i cac doi twong SHCN:

Thir nhat, hanh vi tién hanh san xuét cac san pham thudc d6i tuong SHCN.

+ Ddi v6i sang ché d6 1a hanh vi san xuit san pham, ap dung quy trinh
duoc bao ho;

+ Péi véi KDCN d6 1a san xuat san pham c6 hinh dang bén ngoai
duogc bao hd dudi danh nghia la KDCN;

+ P6i voi thiét ké bd tri mach tich hop d6 1a sao chép thiét ké bd tri;
san xudt mach tich hop ban dan theo thiét ké bé tri;

+ P6i véi bi mat kinh doanh d6 13 san xuét san pham, cung tng dich
vy, thuong mai hang hoa theo cac thong tin thudc bi mat kinh doanh.

Thir hai, hanh vi khai thac cong dung cua cac dbi tuong SHCN duoc
bao ho.

+ Ddi voi sang ché d6 1a viéc khai thac cong dung ctia san pham dugc

bao ho hoac san phém duoc san xuat theo quy trinh dugc bao hg;
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+ Do6i v6i nhin hiéu d6 1a gin nhan hiéu dugce bao ho 1én hang hoa,
bao bi hang hod, phuong tién kinh doanh, phuong tién dich vu, gidy to giao
dich trong hoat dong kinh doanh;

+ Pbi véi tén thuong mai d6 1a dung tén thuong mai dé xung danh
trong cac hoat dong kinh doanh, thé hién tén thuong mai trong cac gidy to
giao dich, bién hiéu, san pham, hang hod, bao bi hang hoa va phuong tién
cung cap dich vu, quang cao;

+ Pbi voi chi din dia Iy d6 1a gan chi dan dia Iy duoc bao ho 1én hang
hoa, bao bi hang hoa, phuong tién kinh doanh, gidy to giao dich trong hoat
dong kinh doanh,;

Thiz ba, hanh vi luu théng thuong mai, nhap khau cac dbi tugng
SHCN duoc bao ho.

+ Pdi v6i sang ché, KDCN d6 1a viéc luu thong, quang céo, chao
hang, tang trit d& luu thong san pham va nhap khau san pham duoc bao ho
theo sang ché va KDCN;

+ Déi voi thiét ké bd tri d6 1a ban, cho thué, quang cdo, chio hang
hodc tang trit cac ban sao thiét ké b tri, mach tich hop ban dan san xuét theo
thiét ké bd tri hodc hang hoa chira mach tich hop ban din san xuat theo thiét
ké bb tri dugc bao hg;

+ P6i v6i bi mat kinh doanh d6 1a ban, quang cdo dé ban, tang trir dé
ban, nhap khau san phdm duoc san xuat do ap dung bi mat kinh doanh;

+ Dbi voi nhan hiéu, chi dan dja 1y d6 1a luu théng, chao ban, quang
c4o nham dé ban, tang trir va nhap khau hang hoa c6 mang nhan hiéu, chi dan
dia Iy dugc bao ho;

(i) Quyén cho phép nguoi khdc sir dung doi twong SHCN

Trong thoi gian bao ho, chu so hitu ¢6 déc quyén st dung d6i twong
SHCN. Theo d6, to chuc, ca nhan khac mudn str dung d6i tuong SHCN nham
muc dich thuong mai phai dugc chu SHCN cho phép va thong thuong viée
cho phép nay thuong dugc thyc hién thong qua viée ky két hop dong chuyén
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quyén st dung d6i twong SHCN. Viéc cho phép ngudi khac st dung dbi
tugng SHCN ciing c6 thé tir mot chu thé khong phai chii s¢ hitu ddi twong
SHCN néu nguoi d6 dugc chii so hitu cho phép thuc hién viéc chuyén quyén
str dung trong pham vi quyén st dung cta ho va mot khoang thoi gian nhat
dinh. Viéc cho phép ngudi khéac sir dung d6i twong SHCN chinh 13 viée gian
tiép thuc hién quyén str dung ddi twong SHCN cua chu so hitu. Nhitng nguoi
duoc chu s hitu cho phép sir dung ddi twong SHCN s& dugc thyc hién
mot/modt sd hodc tat ca cac hanh vi trong pham vi quyén st dung cta ho theo
thoa thuan giita ngudi nim doc quyén va ngudi duge phép sir dung ddi tuong
SHCN. Tuy nhién, trong mot sd truong hop nhat dinh quyén st dung ciing
nhu hoat dong chuyén quyén sir dung cac ddi twong SHCN cua chi s& hitu ¢o
thé bi han ché bai cac 1y do khac nhau. Cac han ché nay thé hién nhu thé nao
s& duoc phan tich, 1am 13 trong cic phan sau cua luan 4n.

Tom lai, trong thoi han bao hd va pham vi quyén st dung ctia minh,
chu s& hitu ¢6 doc quyén st dung cac dbi twong SHCN trong hoat dong san
xuat, kinh doanh ctia minh dé huong loi ich do cac ddi twong d6 mang lai.
Diéu nay ciing dong nghia véi viée chu s¢ hitu ¢6 quyén ty minh khai thac, si
dung d6i twong SHCN hodc cho phép nguoi khac st dung cac ddi twong
SHCN d6. Pong thoi, trong qua trinh khai thac ddi twong SHCN, chii s¢ hitu
c6 thé khong truc tiép str dung d6i twong SHCN ma tién hanh chuyén quyén
st dung dbi tuong SHCN d6 cho chu thé khac dé nhan dugc cac loi ich tir
giao dich chuyén quyén mang lai. Va hoat dong chuyén quyén trén thuong duoc
thue hién thong qua cac hop dong chuyén quyén st dung déi twong SHCN.

1.1.2. Ly lugin vé chuyén quyén sir dung cdc déi twong sé hitu cong nghiép

1.1.2.1. Khdi niém chuyén quyén sir dung cdc doi twong sé hitu cong nghiép

Véi muc dich khai thac loi ich tir viée s hitu ddi twong SHCN, ngudi
nim doc quyén dbi twong SHCN c6 thé khai thac thuong mai mot cach truc
tiép théng qua viéc ap dung cac d6i tuong d6 vao san xuat, kinh doanh dé tao

ra san pham mai hodc cai tién, chuyén nhuong doéi tugng d6 cho chu thé khac
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théng qua viéc mua ban, ting cho. Khong nhitng thé, véi tu cach 1a nguoi
nam doc quyén d6i twrong SHCN thay vi chuyén nhuong quyén so hitu cac dbi
tugng d6 thi van co thé lIya chon phuong thirc chuyén quyén sir dung cac dbi
tugng SHCN thudc quyén so hiru ctia minh. Vé&i phuong thirc nay, chii thé
van thu dugc mot khoan loi ich vat chat nhat dinh dong thdi van bao luu duoc
quyén sé hitu d6i twong SHCN.

Tim vé ngudn gbc, thuat nglt “chuyén quyén sir dung doi tiwong sé hitu
cong nghiép”’ hay thuat ngit mang tinh tuong dong 1a “li-xdng” déu bat ngudn
tir “license”.®® Theo d6, “license” theo tiéng Latin c6 nghia 1a “su cho phép”.
Theo tir dién Anh - Viét thi “license” 1a “su cho phép”, “su cap gidy phép”®.

Cudn cidm nang SHTT ban dich tiéng Viét tr cudén “WIPO
Intellectuall Property Handbook: Policy, Law anh Use” cta T6 chitc SHTT
thé gigi do Cuc SHTT Viét Nam phat hanh khi nghién ciru vé chuyén quyén
str dung d6i twong SHCN d3 khong dwa ra khai niém cu thé vé chuyén quyén
str dung dbi twong SHCN ma chi néu khéi niém: “Hop dong li-xing la viéc
chii s6 hitu mét sang ché da dwoc cdp bang ddc quyén cho phép mét c¢d nhan
hay phdp nhén khdc thuc hién trong nuwéc va trong thoi han ciia quyén sang
ché, mét hodc nhieu hanh vi thudc pham vi cdc doc quyén doi véi sang ché da
dwege cdp bang doc quyén tai mede d6”"°. Pong thoi, WIPO phan loai “li-xing”
thanh “li-xing ty nguyén” va “li-xing bat budc”. Viéc “li-xang tu nguyén” hay
“cho phép li-xang” theo hop dong duoc goi 1a “hop dong li-xing™ giita cac
bén. Nguoc lai véi “li-xang tu nguyén” 1a “li-xang khong tu nguyén”, “li-xang
bit budc”. Theo WIPO thi “nguoi thu hudng mot li-xang khong tu nguyén co
quyén thuc hién cac hanh vi thuéc bao ho doc quyén theo sy cho phép cua
mot co quan Chinh phu bat chap ¥ kién ctia cha s¢ hitu bang doc quyén dbi

v6i sang ché”™.

68. Pham Van Khanh (2006), Hop d&ng li-xang trong phadp ludt dan sw Viét Nam, Luan van thac si Luat hoc,
Truong Pai hoc Luat Ha Noi.

69. Tir dién Anh - Viét, Nxb Hong Duec, tr.75.

70. WIPO (2001), Céim nang s¢ hitu tri tué: Chinh sich, phap ludt va dp dung, Cuc SHTT dich va phat hanh, tr. 173.
71. WIPO (2001), Céim nang s¢ hitu tri tué: Chinh sich, phdp ludt va dp dung, Cuc SHTT dich va phat hanh, tr. 35.
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O Viét Nam, trude day theo quy dinh cua luét ciing nhu thuc tién thuc
hién thi thuat ngit “chuyén quyén sir dung ddi twong SHCN” khong dugc sir
dung phd bién nhu hién nay ma thay vao dé 13 st dung thuat ngir “li-xang”.
Viéc st dung thuit ngr “li-xang” trong giai doan ndy xuat phat tir quy dinh
trong cac van ban phap luat d6 1a: Nghi dinh s6 201-HPBT ngay 28/12/1988
ciia Hoi dong Bo truong ban hanh Diéu 1é vé mua ban quyén sir dung sang
ché, giai phap hitu ich, KDCN, nhan hiéu hang hoa va bi quyét k¥ thuat (goi
tat 1a Piéu 1 vé mua ban li-xang), Nghi dinh sé 63/CP ngay 24/10/1996 cia
Chinh phi1 quy dinh chi tiét vé SHCN va Thong tu s 3055/TT-SHCN ngay
31/12/1996 cta Bo truong B Khoa hoc, cong nghé va moi truong vé viéc
huéng dan thi hanh cac quy dinh vé thu tuc xac 14p quyén SHCN di sir dung
thuat ngr “li-xang” dé quy dinh cho viéc chuyén quyén st dung dbi tuong
SHCN. Theo d6, li-xing quyén SHCN 1a mot hinh thic khai thac quyén
SHCN ctia chu s¢ hitu d6i tuong SHCN trén co s& cho phép chu thé khac sir
dung dbi twong SHCN thudc quyén sé hitu ctia minh dé c6 thé thu vé mot
khoan loi nhudn ma khong nhét thiét phai truc tiép st dung d6i twong SHCN.
Viéc li-xdng quyén SHCN 1a mét trong cac cach thice hitu hiéu ma ngudi nim
doc quyén dbi tuong SHCN c6 thé ap dung boi 18 tir hoat dong cho phép st
dung nay khong nhiing chu so hitu ¢ thé khai thac duoc ddi twong quyén
SHCN ma bén nhan chuyén quyén ciing c6 thé khai thac cac loi ich tir ddi
twong SHCN ma minh nhan dugc tir bén chuyén quyén dé dau tu, phat trién
hoat dong san xuét, kinh doanh. Nhu vay, cb thé théy ban chét li-xang doi
tugng SHCN ciing chinh 13 chuyén quyén sir dung déi twong SHCN.

Ttr phan tich trén va can ctr vao khoan 1 Piéu 141 Luat SHTT quy
dinh khai niém vé chuyén quyén st dung ddi tuong SHCN nhu sau: “Chuyén
quyén sir dung doi twong SHCN la viéc chii s¢ hitu doi twong so hitu cong
nghiép cho phép cd nhan, té chirc khéc sir dung doi twong sé hitu cong nghiép

thuoc pham vi quyén sw dung cua minh”.
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1.1.2.2. Pdc diém chuyén quyén sir dung cdc doi tieong sé hitu cong nghiép

Chuyén quyén st dung d6i twong SHCN 1a mot hinh thirc chuyén
quyén ma d6i trong ctia né 1a tai san vo hinh - quyén st dung cac d6i tuong
SHCN. Viéc khai thac quyén st dung ddi tuong SHCN c¢6 nhimg diém khac
biét so voi ddi twong 1a tai san hitu hinh khac. Khong nhimng thé, chuyén
quyén sir dung d6i trong SHCN con mang nhirng dic diém riéng biét dé phan
biét n6 véi cac hoat dong co cung d6i twong 13 tai san vo hinh nhu nhuong
quyén thuong mai hay chuyén giao cong nghé. Nhimng dic diém nay giup
chung ta nhén thiy rd duoc ban chit ciia nd va chuyén quyén st dung d6i
twong SHCN mang céc dic diém sau:

Thit nhat, chuyén quyén st dung d6i tuong SHCN bj gi6i han vé thoi
gian va khong gian 1anh tho. DAy chinh 13 dic diém vé pham vi chuyén quyén
st dung d6i twong SHCN. Pham vi chuyén quyén st dung dbi tuong SHCN
phai phu hop véi pham vi bao ho ddi twong SHCN. Theo d6, vé thoi gian doi
twong SHCN chi dugc chuyén quyén st dung trong khoang thoi gian dang
con hiéu luc bao ho. Tuy ting d6i twong quyén SHCN ma ludt phap quy dinh
thoi han bao ho khac nhau. Piéu nay dong nghia rang néu mot dbi tuong
quyén SHCN khong con hiéu lyc bao ho thi chi s hitu s& “mdt quyén” hoan
toan ddi véi d6i tuong quyén SHCN dé va viéc chuyén quyén ddi tuong
SHCN khong con hiéu lyec.

Vé khong gian, viéc chuyén quyén st dung ddi twong SHCN bi gidi
han khong gian 1anh thd nham xac dinh gidi han vé miat khong gian bao ho
trong d6 bén chuyén quyén dugc phép tién hanh viéc st dung ddi tuong
SHCN. Theo d6, khong gian lanh thd c6 thé duoc xac dinh 1a trong giéi han
quéc gia, khu vuc hay quéc té. Diéu nay phy thudc vao ndi dung thoa thuan
ctia cac bén khi tham gia ky két hop dong st dung d6i twong SHCN.

Thit hai, chuyén quyén st dung ddi tuong SHCN dugc thé hién duéi
hinh thtrc phap 1y 14 cac hop dong chuyén quyén sir dung ddi tuong SHCN.
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Chuyén quyén sir dung ddi twong SHCN 1a mét trong cac giao dich
dan su cu thé, vi vay khi cha thé tham gia quan hé phép luat nay thi giao dich
trén phai tuan thi quy dinh vé hinh thic cta giao dich dan su théng thudng.
Xuat phat tir yéu cau va sy phuc tap ctia quan hé chuyén quyén st dung dbi
twong SHCN, dé bao toan chung ctr, dé khang dinh “tink chdc chdn” cta su
thé hién y chi cac bén va dé bao vé trat tu phap luat, trat tu cong cong nén
phap luat cac qudc gia déu ghi nhan chuyén quyén st dung d6i trong SHCN
phai duogc thé hién dudi hinh thirc van ban goi 1a hop déng chuyén quyén sir
dung d6i trong SHCN hay con goi 1 hop dong li-xang ddi twong SHCN.

Hop dong chuyén quyén st dung d6i twong SHCN 1a su thoa thuin
gitra cac bén theo d6 cha sé hitu d6i tuong SHCN (bén chuyén quyén) cho
phép to chirc, c4 nhin khac (bén dugc chuyén quyén) st dung d6i tuwong
SHCN trong pham vi, thoi han ma cac bén da thoa thuan. Vi vy, td churc
hodc ca nhan khac mudn str dung ddi twong SHCN dang dugce bao ho phai
duoc chu sé hitu cho phép sir dung duéi hinh thirc hop ddng chuyén quyén sir
dung ddi twong SHCN. Thong qua hop dong nay, nhirng chu thé khac khong
phai 13 chi s¢ hitu ddi twong SHCN ciing ¢6 quyén sir dung, khai thac mot
cach hop phéap d6i twong SHCN trong pham vi, thoi han cac bén thoa thuin.

Thuc té hién nay hop dong chuyén quyén sir dung ddi twong SHCN
duoc phan thanh nhiéu loai khic nhau va dua vao tiéu chi pham vi quyén cua
bén chuyén quyén ma cé cac loai hop dong sau:

- Hop dong déc quyén 1a hop ddng ma theo d6 trong pham vi va thoi
han chuyén giao, bén duoc chuyén quyén duoc toan quyén sir dung dbi tuong
SHCN. Ciing trong khoang thdi han chuyén quyén nay, bén chuyén quyén
khong dugc phép ky két hop dong sir dung ddi twong SHCN véi bét ky bén
tht ba nao va chi duoc st dung ddi twong SHCN d6 néu duoc phép cua bén
duoc chuyén quyén. Hay noi cach khéc, trong dang hop dong nay, bén chuyén
quyén chuyén giao toan bo quyén st dung ddi twong SHCN cho bén duoc

chuyén quyén va bén chuyén quyén khong c6 quyén sir dung ciing nhu khong



67

duoc chuyén quyén st dung cho bat cit bén thtr ba nao khéc trong thoi han
hop dong.

- Hop déong khéng doc quyén 1a dang hop ddng ma theo d6 trong pham
vi va thoi han chuyén quyén st dung, bén chuyén quyén van c6 quyén sir
dung ddi twong SHCN, quyén ky két hop dong st dung d6i tugng SHCN
khong doc quyén véi mot bén thr ba. Nhu vay, bén duge chuyén quyén
khong phai 12 bén duy nhat sir dung d6i twong SHCN.

- Hop dong thir cdp 1a hop ddng trong d6 bén chuyén quyén khong
phai 13 chi s6 hitu d6i twong SHCN ma 13 ngudi dugce chuyén giao quyén sir
dung doc quyén theo mot hop dong khac va duge phép chuyén quyén sir dung
cho bén thtr ba. Hop dong st dung d6i tuong SHCN ludn 1 hop dong c6 tinh
chat phai sinh va cin ctt dé chuyén quyén str dung 1 hop dong st dung doc
quyén di dugc giao két trude do v6i cha so hiru dbi twong SHCN?,

Thit ba, chuyén quyén st dung cac dbi tuong SHCN c6 nhitng han ché
nhat dinh. Nhitng han ché nay khong ap dung di voi tat ca cac dbi tuong
quyén SHCN ma chi ap dung dbi v6i mot sé ddi twong cu thé.

Diéu nay thé hién ¢ chd, khi chuyén quyén st dung cac d6i tuong
SHCN mang tinh chi din thwong mai thi viéc chuyén quyén nay khong dugc
phép gay ra nhitng nham 13n cho ngudi tiéu dung vé san pham mang chi dan
thuong mai d6. Nguyén nhan 1a do khi chuyén quyén st dung céc chi din
thuong mai, cac bén tham gia chuyén giao quyén khong chi hudng téi loi ich
ctia minh ma con phai cht y dén loi ich cta nguoi tiéu dung va loi ich chung
x4 hoi. Cu thé, trong hoat dong chuyén quyén st dung nhan hiéu khong duoc
gy ra sy nham 1an vé dic tinh, nguén gbc ctia hang hoa, dich vu mang nhin
hiéu duoc chuyén quyén st dung. Mat khac, céac doi tuong SHCN nhu: Chi
dan dia 1y, tén thuong mai thi phap luat khong cho phép chi s¢ hitu chuyén

giao quyén st dung cho ca nhan, to chirc khac hodc nhan hiéu tip thé chi

72. Truong Dai hoc Ludt Ha Noi (2021), Gido trinh Ludt S¢ hitu tri tué Viét Nam, Nxb Cong an nhan dén,
Ha Noi, tr. 207.
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duoc chuyén quyén st dung cho ca nhén, t6 chirc 1a thanh vién cua tap thé
d6... Nhu véy, khong phai moi ddi twong quyén SHCN déu c6 thé chuyén
quyén str dung cho nguoi khac va trong nhitng truong hop nhat dinh phap luat
s& han ché viéc chuyén quyén st dung cac dbi twong SHCN cuia chua s¢ hitu
dua trén cac can ctir khac nhau.

1.1.2.3. Chii thé cia chuyén quyén sir dung cdc doi tirong s6 hitu cong nghiép

Chu thé cia chuyén quyén st dung ddi twong SHCN bao gdm bén
chuyén quyén va bén duoc chuyén quyén. Trong dé:

(i) Bén chuyén quyén sir dung cdc doi twong SHCN

Bén chuyén quyén sir dung céc ddi twong SHCN c6 thé 1a chu so hitu
d6i twong SHCN d6 hoic bén duogc chi so hitu d6i twong SHCN cho phép
chuyén quyén st dung, trong do:

- Cha s6 hitu dbi twong SHCN: 1a chu thé duge Nha nudc cip vin
béng bao ho. Viéc cha sé hiru duoc cép van bﬁng bao ho la su khéng dinh
“quyén so hitu” d6i twong SHCN tai lanh thd qudc gia ma d6i twong SHCN
d6 dugc bao ho. Tuy nhién, dbi v6i bi mat kinh doanh ¢ dic thu riéng 13 viée
xéac 1ap quyén cua chu sé hitu khong dua trén viée dang ky va duge cp van
bing bao ho ma chu so hiru bi mét kinh doanh chinh 14 t6 chirc, c4 nhan ¢6
duogc bi mat kinh doanh d6 mét cach hop phéap va thuc hién moi bi¢n phap dé
bao mat bi mat kinh doanh d6. Tuong tu nhu trén, quyén SHCN ddi voi nhin
hiéu ndi tiéng duoc xac 1ap trén co sd sir dung nhén hiéu va ddi véi tén thuong
mai thi cin c& phat sinh, xac lap quyén dya trén viéc sir dung hop phap tén
thuong mai 6. Hay noi mot cach khac, quyén ctia cha sé hitu d6i voi cac dbi
tuong 14 bi mat kinh doanh, nhan hiéu ndi tiéng va tén thuong mai khéng phu
thudc vao thu tuc dang ky nhu céc ddi tuong con lai. Nhu vay, c6 thé théy chu
so hitu ddi twong SHCN trong moi trudng hop khong nhét thiét phai 13 ngudi
duoc Nha nudce cap vin bang bao ho ma chu thé d6 co thé 1a nguoi co duoc
ddi teong quyén SHCN théng qua viée sir dung hop phap dbi twong SHCN

cling nhu thyc hién cac bién phap bao mat tuyét ddi ddi véi cac dbi tuong do.
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- Bén duoc chu so hitu cho phép chuyén quyén sir dung déi twong SHCN:

Xuét phat tr dic diém cua viéc chuyén quyén st dung d6i twong
SHCN 1a trong cing mot thoi diém c6 thé c6 nhiéu ngudi cing “str dung” d6i
tuong SHCN d6. Vi vay, bén duoc chii so hitu cho phép chuyén quyén st
dung c6 thé 1a:

Thir nhdt, khong phai 1a nguoi dang co quyén “sit dung” d6i tugng
SHCN song lai duoc sy uy quyén cua chu s hitu cho phép chuyén quyén sir
dung d6i trong SHCN cho mot hodc nhiéu chi thé khac.

Thong thudng, sy uy quyén cia chi s¢ hiru dbi twong SHCN cho
ngudi khong c6 quyén sir dung cho phép chuyén quyén st dung dbi tugng
SHCN cho mét bén thit ba dugc thuc hién thong qua hinh thirc uy quyén bang
van ban. Pidu nay nham tranh nhing rii ro c6 thé phat sinh trong truong hop
tranh chap xdy ra vé viéc co dugc uy quyén hay khong duoc uy quyén cua
chu s6 hitu d6i twong SHCN do.

Thit hai, 13 ngudi dang c6 quyén “sir dung” ddi twong SHCN va duoc
su dong ¥ cua cha so hitu cho phép tiép tuc chuyén quyén sir dung ddi tuong
SHCN d6 cho mét hodc nhiéu chi thé khac.

Viéc cho phép ngudi dang c6 quyén st dung dbi twong SHCN tiép tuc
duoc chuyén quyén str dung ddi twong SHCN dé cho mdt hay nhiéu chu thé
khac phu thudc vao thoa thuan trong hop dong chuyén quyén st dung doi
tuong SHCN gitta chu s¢ hiru hodc nguoi dugce chi sé hiru cho phép voi
nguoi dang c¢6 quyén st dung ddi twong SHCN dé6. Mot diém dang luu y 1a
viéc tiép tuc chuyén quyén sir dung ddi twong SHCN cho mdt hodc nhiéu bén
tht ba khac cta nguoi dang c6 quyén stir dung dbi twong SHCN khong duoc
vuot qua pham vi vé thoi gian ma ho dang st dung d6i twong SHCN d6 va
trong pham vi vé khong gian 1anh thé ma chi so hitu hoic ngudi duoc chi s&
hitu uy quyén cho phép ho tiép tuc chuyén quyén sir dung dbi teong SHCN.

(ii) Bén dwoc chuyén quyén sir dung doi twong SHCN

Bén duoc chuyén quyén str dung ddi tuong SHCN c6 thé 1a ca nhan hodc
phap nhén. Vi viéc chuyén quyén sir dung d6i trong SHCN ban chat 13 mot giao
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dich dan su nén cac bén tham gia giao dich nay cling phai dap tng cac ti€u chi
vé mit chu thé duoc quy dinh tai B6 ludt Dan su. Theo do, néu bén duoc chuyén
quyén sir dung d6i trong SHCN 14 ca nhan thi phai ¢6 nang luc phap luat dan su
va nang luyc hanh vi dan sy day du, con néu 1a phap nhan thi phap nhan d6 phai
duoc thanh 1ap hop phap theo quy dinh cua phap luat. Ngoai ra, bén duogc
chuyén quyén sir dung d6i twong SHCN ciing can phai c6 ning luc san xut,
kinh doanh phu hop véi viée st dung ddi tuong SHCN d6 dé dam bao cho
viéc khai thac, st dung doi tuong SHCN mdt cach hi¢u qua cling nhu khong
gay phuong hai dén loi ich cta chi sé hitu va dbi twong quyén SHCN.

1.2. Ly luén vé han ché chuyén quyén sir dung cic doi twong sé
hiru cong nghiép

1.2.1. Khdi niém va ddc diém han ché chuyén quyén sir dung cdc doi
twong so hitu cong nghiép

1.2.1.1. Khdi niém vé han ché chuyén quyén sir dung cdc doi twong sé
hitu cong nghiép

Theo tir dién Tiéng Viét “han ché” 1a giit lai, ngan lai trong mot giGi
han nhat dinh, khong dé cho vuot qua’. Theo Tur dién Luét hoc “gidi han
quyén so hiru” 13 pham vi ma phap lut xac dinh cho chi s hitu trong viéc
chiém hiru, st dung va dinh doat tai san thudc sé hiru cua minh”*, Nhu vay,
thuat ngir “han ché” hay “gi6i han” ¢6 thé hiéu 1a ngan lai, khong dé vuot qua
mot pham vi nhat dinh. Vé nguyén tic, khi dugc Nha nude cip van bang bao
ho thi chu s& hitu ddi twong SHCN sé& co doc quyén st dung dbi tuong do
trong thoi han dugc bao hg. Cac td chirc, c4 nhan khac mubn sir dung dbi
twong SHCN trong thoi gian bao ho thi phai xin phép va duoc sy dong ¥ cua
cht so hitu. Viéc chuyén quyén st dung dbi twong SHCN cho cac chu thé
khac cung str dung phu thudc vao ¥ chi ctia ngudi nim doc quyén. Vé co ban,

phép luat ton trong quyén str dung va dinh doat ctia chu s¢ hitu. Chu sé hitu

73. Tir dién Tiéng Viét, Nxb gido duc, tr. 136. )
74. Vién Khoa hoc phap 1y - Bo Tu phap (2006), Tir dién Ludt hoc, Nxb Tt dién bach khoa - Nxb Tu phap,
Ha Ngi, tr. 310.
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cd quyén cho phép ngudi khic duoc phép st dung dbi twong SHCN hay
khong 1a phu thudc vao y chi cua minh va su tu do thod thuan gitra cac bén
trong viéc giao két hop ddng chuyén quyén st dung ddi twong SHCN. Tuy
nhién, trong mot sé truong hop, viée chuyén quyén st dung d6i tuong SHCN
cta chu s hitu s& bi han ché. Hay néi cach khac 1a chu sé hitu doi tuong
SHCN khéng thé ty do chuyén quyén sir dung ddi tuong SHCN theo ¥ chi cua
minh trong cac trudng hop nhu: bat budc bén duoc chuyén quyén phai thuc
hién nhimg yéu cau bat hop 1y do minh dit ra trong hop dong st dung ddi
twong SHCN; muc dich han ché vi an ninh, qudc phong; loi ich ctia Nha
nudc, loi ich cua ngudi tiéu dung; loi ich chung x3 hoi hodc dé dam bao canh
tranh lanh manh trong nén kinh té...

Co6 thé thy, nén tang 1y thuyét vé han ché chuyén quyén sir dung d6i
twong SHCN xuét phét tir viée van dung cac hoc thuyét va nguyén tic co ban
trong bao ho quyén SHTT néi chung va quyén SHCN noi riéng nhu sau:

Thir nhdt, nguyén tdc can bang loi ich gita chii s¢ hitu quyén SHCN
voi loi ich cong cong

Vé Iy thuyét, van dé can bang loi ich giita cac cha thé ma nén tang 1a
hoc thuyét Cong loi nhu 13 mot trong nhitng hoc thuyét mang tinh lich st.
Trong linh vuc quyén SHTT, hoc thuyét Cong loi c6 thé duge nghién ciru va
van dung trong viéc xay dung cac quy dinh vé han ché quyén caa chu so hitu
n6i chung va han ché chuyén quyén sir dung ddi twong SHCN noi riéng dé
g6p phan tao nén sy cin bang, hai hoa trong bao hd quyén cua cac dbi tuong
ndy. Poc quyén 1a sy trao thudng cua toan xi hoi, ma dai dién 1a Nha nudc
cho cong strc, von dau tu ma cac chu thé quyén SHCN di bo ra dé nghién ctru
va sang tao. Tuy nhién, dé dam bao ca loi ich cua cong dong thi khong phai
lac ndo cha sé hitu cac ddi twong quyén SHCN ciing c6 thé sir dung “ddc
quyén” nay d6i vdi cac tai san tri tué cta ho. Phap luat cho phép cong dong co
thé str dung cac tai san tri tué néu viéc st dung cac quyén nay khong gay anh

huong t6i loi ich cua ngudi khac hodc cho phép cong dong tiép can t6i nhirng
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d6i twong SHCN néu chi nhim muc dich phi thwong mai hodc trong nhitng
truong hop vi nhiing 1y do nhu stc khoé, an ninh, quéc phong hodc trong
truong hop khi san phdm mang d6i twong SHCN duoc dua ra thi truong boi
chinh chu thé ndm gitt quyén SHCN hodc v6i sy dong ¥ ciia chu thé nay, thi
cht thé nim giit quyén SHCN khong con quyén kiém soat d6i véi viée phan
phdi va khai thac thuong mai san pham. Pay chinh 13 nguyén tic can bang loi
ich gitta chil s& hiru va cong dong. Ban chit cua nguyén tic can bang lgi ich
giita chi s& hitu quyén SHCN voi loi ich cong dong 1a sy dung hoa quyén loi
gifra cac bén nham tao diéu kién ton tai va phat trién cho chinh cac bén, cao
hon nita 13 thuc ddy sy phat trién cta khoa hoc va ky thuat. Mdi bén sé& phai
hy sinh mot phan quyén loi ctia minh dé hudng t6i loi ich chung 16n hon ma sau
xa hon chinh 1a tao ra mot xa hoi phat trién bén virng, cong bang, binh dang”.

Thit hai, hoc thuyét twong xirng

Han ché chuyén quyén sir dung cac dbi twong SHCN khong chi dugc
xay dyng trén nén tang hoc thuyét Cong lgi ma con duoc van dung trén co so
ly thuyét 1a hoc thuyét twong xtmg. Hoc thuyét twong xtig véi ngudn gdc tir
cac nd luc xay dung co so triét hoc cua hé théng luat phap dugc hiéu la cong
cu ngan chin, xt Iy xung dot loi ich, bat dau tir thoi ¢b dai va duoc hoan thién
khong ngimg trong qué trinh phat trién hoan thién cua céc nén dan cha’®. Hoc
thuyét tuong xtmg duoc xdy dung trong qua trinh tim kiém giai phap cho van
dé lam thé nao giai quyét xung dot gitta cac loi ich trai nguoc duoc cac chu
thé khac nhau theo dudi trong khuon kho thuc hién cac quyén chu thé duoc
thira nhan trong Hién phap cac nuéc’’. Trong linh vuc SHTT, hoc thuyét

twong xung nay gop phan giai quyét nhitng xung dot gitta cac loi ich trai

75. Lé Thi Nam Giang (2009), “Nguyén tic can bang loi ich ciia cht s¢ hitu tri tué va loi ich ciia xa hoi”, Tap
chi Khoa hoc phap 1y, s6 02.

76. Eric Engle (2012), The History of General Principle of Proportionality: An Overview, The Darmouth
Law Journal, vol. X, no. 1, pp. 1-11.

77. Kai Moller (2012), Proportionality: Challenging the Critics, International Journal of Constitutional Law,
vol. 4, no. 3, pp. 709-731; Matthias Klatt & Moritz Meister (2012), Proportionality - a benefit to the human rights?
Remarks on the I-CON Controversy, International Journal of Constitutional Law, vol. 4, no. 3, pp. 687-708;
E. Thomas Sullivan (2007), The Doctrine of Proportionality in a Time of War, Minesota Journal of
International Law, vol. 16, no. 2, pp. 457-469.
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nguoc cta chu s¢ hitu ddi tuong SHTT véi cac chii thé khac nham dam bao
duoc sy can bang loi ich giira cac chu thé.

Thuc tién khai thac, str dung cac d6i tuong quyén SHCN thuong xay
ra su xung dot, doi lap vé loi ich gitra cha s¢ hitu ddi tuong SHCN voi loi ich
ctia chu thé khéac va loi ich cong dong. Bén nam doc quyén dbi tuong SHCN
luén mudn khai thac mot cach triét dé, tdi da hoa loi ich ma ddi twong mang
lai thi trong mot chimg muc nao d6 viéc khai thac, st dung d6 c6 thé anh
huong dén loi ich chung nhu trong truong hop chu so hiru lam dung doc
quyén. Chinh vi viy, mubn giai quyét duoc su xung dot nham diéu hoa loi ich
thi bién phap ma Nha nudc co thé str dung 1 dat ra giéi han quyén st dung
ctia chu so hitu, ngudi ¢6 quyén sir dung hop phap d6i twong SHCN ciing nhur
han ché viéc chuyén quyén st dung cac ddi twong d6. Co thé nhan thay, cing
v6i hoc thuyét Cong loi, hoc thuyét twong xung duoc van dung nhu nhirng
nén tang 1y thuyét co ban trong viéc nghién ctru vé han ché chuyén quyén sir
dung d6i twong SHCN nham cén bang loi ich giira cac chu thé, dam bao cho
viéc chii s¢ hitu khong lam dung doc quyén ctia minh trong viéc chuyén
quyén stir dung d6i twong SHCN ma gy anh hudng t6i loi ich ctia ngudi khac
hodc cta cong dong.

Thir ba, nguyén tdc bao dam tw do canh tranh trong quyén SHTT

Ngoai viéc van dung hoc thuyét Cong loi va hoc thuyét twong xing
thi viéc van dung nguyén tic bao dam tu do canh tranh trong quyén SHTT s&
bd sung hoan chinh thém cho viéc nghién ctru vé han ché chuyén quyén sir
dung dbi twong SHCN. Déi véi cha sé hiru cac ddi tuong quyén SHCN, khi
duoc Nha nuée bao hd vé mit phap 1y, ho s& c6 doc quyén trong viée khai
thac va st dung cac dbi tuong nay va s€ tao nén loi thé canh tranh trén thi
trudong. Voi loi ich to 16n tir thi trudong mang lai, khong loai trir viéc chu so
hitu s& lam dung ddc quyén do phap luat SHTT ghi nhan va bao vé dé gay
hai dén moi truong canh tranh. Theo d6, cic chu so hitu dbi twong quyén

SHCN c¢6 thé sir dung cac loi thé canh tranh cta minh dé st dung hodc
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chuyén quyén sir dung ddi twong SHCN nhiam tao ra cic rao can gia nhap thi
truong va gia tang cac chi phi cho ddi thi canh tranh. Do vy, dé dam bao
cong bang thi ty do canh tranh giita cha s& hitu va cac d6i thu canh tranh 1a
nguyén tic can dugc dam bao.

Duya trén nén tang cac hoc thuyét va nguyén tic néu trén, cac quy dinh
vé han ché chuyén quyén sir dung quyén SHTT ndi chung va han ché chuyén
quyén st dung cac dbi twong SHCN néi riéng duoc ghi nhan trong Luat
SHTT. Tuy nhién, trong khoa hoc phap 1y hién nay khai niém vé han ché
chuyén quyén str dung cac dbi twong SHCN chua duoc xdy dung cu thé. Luat
SHTT nam 2005 (Sb, BS nam 2009, 2019 va nam 2022) 12 mdt dao luat
chuyén nganh va cac vin ban huéng dan thi hanh ciing chua dua ra khai niém
ndy ma chi c6 khai niém vé chuyén quyén sir dung cac ddi twong SHCN tai
khoan 1 Piéu 141 nhu sau: “Chuyén quyén sir dung doi twong sé hitu cong
nghiép la viéc chii sé hivu doi tirong sé hitu cong nghiép cho phép té chire, cd
nhdn khéc sir dung doi twong sé hitu cong nghiép thudc pham vi quyén siv
dung ciia minh”. Khai niém nay di dé cap dén viéc chuyén quyén st dung dbi
twong SHCN 13 quyén cua cha sé hitu cho phép cac ca nhan, to chirc khac sir
dung d6i twong SHCN trong pham vi quyén st dung ctiia minh. Tuy nhién,
viéc han ché chuyén quyén str dung cac d6i twong SHCN khong chi 1a viéc
phap ludt c6 cac quy dinh han ché quyén cua chi sé hiru khi chuyén quyén sir
dung d6i twong SHCN cho ¢4 nhan, t6 chirc khac trong nhitng trudng hop va
diéu kién nhét dinh ma con 1a viéc han ché quyén ctia chu thé khac cling
khong duoc chuyén quyén st dung d6i trong SHCN d6 chang han nhu: viée
han ché quyén ctia bén duoc chuyén quyén trong hop dong st dung dbi tuong
SHCN c6 nghia vu phai ghi chi dan trén hang hoa, bao bi hang hoa vé viéc
hang hoéd dé duoc san xuit theo hop déng st dung nhan hi€u hodc bén duogc
chuyén quyén khong duoc phép chuyén giao quyén sir dung d6i tuong SHCN

cho bén thir ba néu khong dugce sy cho phép cua bén chuyén quyén...
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Nhu vay, tir phan tich, 1ap luan va trén co s& van dung cac hoc thuyét,
nguyén tic néu trén, tac gia xin dua ra khai niém vé “han ché chuyén quyén
st dung cdc doi twong so hitu cong nghiép” nhu sau:

Han ché chuyén quyén sir dung cdc doi twong SHCN la viéc Nha nuéce
khéng cho phép hodc cho phép chii sé hitu, nguoi ¢é quyén sit dung hop phdp
trong pham vi quyén sir dung ciia minh dwoc chuyén quyén sir dung doi twong
SHCN cho cd nhdn, té chirc khdc nhung phdi bao dam diéu kién cho viéc sir
dung cdc doi twong SHCN do.

1.2.1.2. Bdc diém cia han ché chuyén quyén siv dung doi twong so
hitu cong nghiép

Ttr khai niém da duoc dé cap ¢ trén, c6 thé rat ra cac dic diém vé han
ché chuyén quyén st dung ddi twong SHCN nhu sau:

Thit nhat, han ché chuyén quyén st dung ddi twong SHCN duogc thyc
hién trong céc truong hop cu thé véi nhitng diéu kién nhat dinh.

Han ché chuyén quyén su dung dbi tuong SHCN 1a viéc han ché
chuyén quyén cua chil s& hitu trong nhitng trudng hop nhat dinh khong chi
nhim bao vé quyén cta bén dugc chuyén quyén ma con vi loi ich ciia Nha
nudc, loi ich cong dong va trong nhing truong hop cip bach lién quan dén an
ninh, quéc phong hodc dé dam bao canh tranh lanh manh. Xuat phat tir cac 1y
do trén, phap luat quy dinh vé cac trudng hop han ché chuyén quyén str dung
doi twuong SHCN mot mat dé dam bao su can béng loi ich gitra chu s& hitu va
nhirng loi ich cta cac chu thé khac, mat khac tranh trudong hop chu sé hitu
lam dung doc quyén cua minh dé gdy anh hudng dén tinh canh tranh lanh
manh cua thi truong.

Thit hai, han ché chuyén quyén st dung ddi twong SHCN khong chi
ap dung d6i v6i chi so hitu d6i trong SHCN ma con ap dung d6i véi cac cha
thé khéc.

Do dic diém cua timg loai tai san ma viée st dung tai san c6 su khac

nhau. Di vé6i tai san hitu hinh, tai mot thoi diém chi c6 mot cha thé duy nhét
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duoc quyén st dung tai san d6. Trong khi d6, dbi véi tai san vo hinh nhu cac
dbi twong quyén SHCN thi trong cing mot thoi diém co thé c6 nhiéu chu thé
cung str dung ddi twong d6. Pidu nay c6 nghia 13, trong cting mot thoi diém,
ca chi so hitu va nhitng nguoi duge chu s hitu cho phép déu co thé sir dung
d6i twong SHCN. Va khéng chi dirng lai ¢ d6, trong trudng hop dugc su cho
phép ctia chu so hiru thi bén duoc chuyén quyén c6 thé tiép tuc chuyén giao
quyén st dung cho mdt hodc nhiéu bén khac nhau dé cung sir dung d6i tuong
SHCN. Chinh vi vay, hoat dong chuyén giao quyén st dung cac ddi tuwong
SHCN khong chi 1a quyén ciia chil s& hitu ma con ghi nhan cho chu thé khéac
mot khi duge su cho phép cua chil so hitu véi tu cach 1a bén duge chuyén
quyén. Va han ché chuyén quyén str dung cac ddi twong SHCN khong chi 1a
viéc chu so hitu khong duoc phép hodc gidi han cha sé hitu chuyén quyén sir
dung céc dbi trong SHCN trong mot sé trudng hop nhit dinh ma con bao
gdm ca viéc han ché quyén cua cac cha thé khac nhu han ché ddi véi bén
duoc chuyén quyén st dung ddi twong SHCN. Hay ndi mot cach khac, viée
thiét 1ap cac quy dinh vé han ché chuyén quyén sir dung ddi twong SHCN ddi
v6i cha so hitu thi hé qua tit yéu ciing s& dit ra cac gi6i han trong viéc
chuyén quyén str dung d6i twong SHCN cua chu thé khac.

Thit ba, han ché chuyén quyén sir dung ddi twong SHCN 1a mot trong
cac truong hop cu thé cia han ché quyén st dung cac ddi twong SHCN cua
chu s¢ hiru.

Bén canh quyén dinh doat, quyén st dung cac d6i twong SHCN cua
chu s& hitu duge Nha nude ghi nhan va bao hd. Tuy nhién, khong phai trong
moi truong hop chua sé hitu déu ¢ quyén st dung dbi tugng SHCN theo y chi
ctia minh ma theo quy dinh cua luat quyén str dung ctia chii s& hitu ¢ thé bi
han ché bai cac Iy do lut dinh. Mot trong céac trudong hop thé hién rd han ché
quyén st dung ctia chi so hitu - ngudi ndm doc quyén doi twong SHCN d6 1a
trong pham vi quyén st dung cua minh nhung c6 thé chu so hitu lai khong

duoc tr do ¥ chi chuyén giao quyén sir dung cac ddi tuong SHCN d6 cho chi
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thé khac. Hay no6i dtng hon, chi s& hitu s& bi han ché trong viéc chuyén
quyén str dung d6i twong cac SHCN. Giira han ché chuyén quyén sir dung véi
han ché quyén st dung cac ddi twong SHCN ciia chi s hitu ¢6 mbi quan hé
bién ching v6i nhau. Va mdi quan hé gitra hai noi dung trén thé hién nhu thé
nao s& duoc 1am rd trong phan tiép theo cua luan an.

1.2.2. Méi quan hé giita han ché chuyén quyén s dung cdc déi
twong sé hivu cong nghiép va han ché quyén siv dung cdc déi twong sé hiru
cong nghiép

V& nguyén tic, cac quyén cua chi so hiru dbi twong SHCN duogc phap
luat bao ho trong thoi gian d6i twong SHCN d6 con hiéu luc bao ho. Chu so
hitu ¢6 doc quyén khai thac, st dung ddi tuong SHCN d6 va bat ky chu thé
nao khac mudn sir dung d6i twong SHCN thi phai xin phép chu s hiru va tra
tién thi lao cho chu so hitu thong qua cac hop dong sir dung ddi twong SHCN.

Tuy nhién, trong mot s6 truong hop cu thé xuat phat tir cac 1y do lién
quan dén an ninh, quc phong, vi loi ich ctia Nha nudc, loi ich chung x3 hoi
hodc nhim muyc dich bao dam canh tranh lanh manh... quyén st dung cta cha
s& hitu ddi vé6i cac dbi tuong SHCN s€ bi han ché hay néi mdt cach khac
trong nhitng trudng hop nay cha so hitu khong duge tu do v chi st dung doi
tuong SHCN mic du thuc té cac ddi twong nay minh dang 13 ngudi ndm gitr
doc quyén. Co thé thiy, quyén sur dung dbi tuong SHCN cua cha so hitu bi
han ché trong cac trudng hop sau:

Thir nhat, cht s¢ hitu dbi twong SHCN khong duoc quyén ngin cdm
nguoi khic st dung ddi twong SHCN d6 trong truong hop nguoi khac st
dung dbi twong quyén SHCN nham phuc vu nhu cau ¢4 nhan va muc dich phi
thuong mai. Viéc st dung sang ché, KDCN va thiét ké bé tri nham phuc vu
nhu cu cua ca nhan, muc dich phi thwong mai hoic nham muc dich danh gia,
phan tich, nghién ctru khoa hoc, thi nghiém, thir nghiém, san xuat thir hoic
nham muc dich thu thap thong tin va giang day déu khong phai xin phép va

tra thu lao cho chi s¢ hitu sang ché.
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Trén thyc té, phap luat chi ghi nhan va bao ho quyén doc quyén st
dung mot cach hop phap cua cha so hitu sang ché, KDCN va thiét ké bé tri
néu thuc su cac ddi tuong nay dugc dua vao &p dung trong hoat dong san
xudt, kinh doanh dé khong chi mang lai loi ich cho chinh cha sé hitu ma con
mang lai loi ich cho nguoi khac, cho cong dong. Co thé noéi, diy chinh 1a
diém khac biét cua quyén SHTT néi chung va quyén SHCN dbi véi sang ché,
KDCN va thiét ké bd tri néi riéng so voi viée sir dung céc tai san hiru hinh.
Do d6, néu chu thé khac sir dung cac ddi tuong sang ché, KDCN va thiét ké
b tri nham muc dich nhu cau ca nhan va khong nham muc dich thuwong mai
thi vé nguyén tic khong phai xin phép, tra thu lao va hanh vi trén dugc xem 1a
hanh vi hop phap, khong xAm pham quyén cta cha s& hitu.

Thit hai, han ché quyén st dung ddi twong SHCN cua cha so hitu
trong truong hop chi s hitu di dua cac dbi tuong SHCN d6 ra thi truong va
nhap khau song song. Theo d0, cac san pham, hang hoa mang sang ché, nhin
hi¢u... do chinh chu s& hitu dua ra thi truong du trong nuédc hay nude ngoai
thi chu s hitu khong c6 quyén ngin cdm cac hanh vi nhap khau, luu thong
cac san pham, hang hod d6. Quy dinh nay bt ngudn tir ndi dung co ban cia
hoc thuyét hét quyén hay nguyén tic can quyén trong SHTT. Theo thuyét hét
quyén, khi san pham mang d6i tuong quyén SHCN duoc dua ra thi truong boi
chinh chi thé nam giit quyén SHCN hodc voi sy dong y cta chi thé nay, cha
thé nam giit quyén SHCN khéng con quyén kiém soat ddi véi viée phan phdi
va khai thac thwong mai san pham. Mit khac, viéc nhap khau hop phap cac
san pham, hang hoa, dich vu chtra quyén SHCN cuia cha s& hitu ddi tuwong
SHCN d6 d3 dugc dua ra thi truong tai bat ctr noi dau duoc goi 13 hanh vi
nhap khiu song song. Tuy thudc vao phap luat cia mdi qubc gia, hanh vi
nhap khau song song ¢ thé dugc chap nhan & cip do qudc gia, khu vuc hoic
quéc té. Nhu vay, thuyét hét quyén va nhap khau song song xéac dinh gidi han
cho quyén st dung d6i twong SHCN mang tinh doc quyén va cin bang gitta

bao ho quyén SHCN véi dam bao su luu thong cia thi truong cling nhu duy
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tri canh tranh lanh manh; dam bao can bang giita bao vé loi ich ctia cha thé
nam gitt quyén SHCN véi loi ich ciia nguoi tiéu dung’®.

Thit ba, bat budc chuyén giao quyén sir dung d6i voi sang ché theo
ménh 1énh cta co quan nha nude c6 thim quyén.

Viéc chuyén giao quyén st dung theo quyét dinh cta co quan nha
nudc ¢6 thAm quyén con dugce goi véi nhiéu thuat ngit khac nhau nhu: “li-
xdng bt budc”, “li-xang khong tu nguyén” hoic “li-xing cudng buc”. Nguoc
lai v6i “li-xdng tu nguyén”, li-xing bat budc dugc cap theo quyét dinh cia co
quan nha nudc cd thim quyén, bat chap ¥ kién caa chii so hiru sang ché”.
Quy dinh vé li-xing bat budc nham ngan chin sy lam dung Bang ddc quyén
sang ché hodc vi loi ich cong cong nhu 1y do bao vé strc khoé cong ddng, bao
vé an ninh, qudc phong. ..

Phap luat qudc té ciing nhu phap lut ciia cac qudc gia trén thé gidi
quy dinh vé viéc chuyén quyén st dung bat budc chi ap dung cho sang ché,
khong ap dung d6i voi cac d6i twong SHCN khac nhu: KDCN, thiét ké b tri,
nhan hiéu, tén thuong mai... Trong truong hop nay quyén st dung sang ché
duoc chuyén giao cho chu thé khac sir dung theo quyét dinh ctia co quan nha
nudc ¢6 thim quyén ma khong can duge sy dong ¥ ciia ngudi nam doc quyén
str dung sang ché.

Bit budc chuyén giao quyén sir dung sang ché bat ngudn tir nghia vu
str dung sang ché cua chu sé hitu sang ché duoc dua ra boi Luat doc quyén cia
Vuong qudc Anh nam 1623*. Dao luat dau tién trén thé gidi co quy dinh vé bt
budc chuyén giao quyén st dung sang ché 1a Luat sang ché nim 1784 ciia Nam

Carolina®'. Hién nay, hau hét cac quic gia déu co quy dinh vé bit budc chuyén

78. Nguyén Nhu Quynh (2009), “Phap ludt vé& hét quyén sé hiru tri tué va nhap khiu song song & mot sb
quéc gia Asian”, Tap chi Ludt hoc, sb 12.

79. WIPO (2001), Céiim nang s¢ hitu tri tué: Chinh sich, phdp ludt va dp dung, Cuc SHTT dich va phat hanh, tr. 35.
80. Calos M. Correa (1999), Intellectual Property Rights And The Use Of Compulsory Licenses: Options For
Developing Countries, www.southcentre.org/publications/coplicence.htm, pp.3.

81. Fritz Macklup (1958), An economics review of the patent system - Study of the Subcommitee on Patents,
Trademarks, and Copyrights of the US Senate Commettee on the Judiciary, 85th Congress, US Government
printing Office - Washington, pp.2.
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giao quyén str dung sang ché. Tai nhiéu qudc gia, bat budc chuyén giao quyén sir
dung sang ché dugc cong nhan nhu mdt cong cu quan trong nhat cho viéc han
ché céc tac dong ti€u cuc cua viéc bao hd sang ché dén phuc lgi xa hoi*%

V& ban chét, bat budc chuyén giao quyén st dung sang ché 1a viéc han
ché quyén cua nguoi ndm doc quyén st dung sang ché. Theo quy dinh cia
phap luat cac qubc gia, viéc bit budc chuyén giao quyén st dung sang ché
nham cac muc dich sau day:

Mot la, bat bude chuyén giao quyén st dung sang ché nham kiém soat
su lam dung ddc quyén cua chu sé hiru sang ché (co thé vi pham phap luat
canh tranh hodc khong). Cac trudng hop lam dung doc quyén duge quy dinh
rong réi trong cac hé thdng phap ludt nhu 14 1y do cho viéc bit bude chuyén
giao quyén str dung sang ché 1a:

- Chu s¢ hitu sang ché tir chdi chuyén giao quyén st dung sang ché
v6i cac diéu kién thuong mai hop 1y.

- Khong str dung sang ché hodc st dung sang ché ¢ mirc khong day du.

- Pua ra muc gia qua cao ddi v6i san pham.

Hai la, bat budc chuyén giao quyén st dung sang ché nham muc dich
cong cong, bao gdm str dung sang ché nhan danh Nha nudc nham giai quyét
céc van dé vé moi truong, sitc khoé cong dong, an ninh qudc gia, phat trién
kinh té, cac truong hop khan cp qudc gia hay dic biét khan cap.

Ba la, bat budc chuyén giao quyén st dung sang ché nham st dung
sang ché phu thudc.

Co quan c6 thdm quyén cap quyét dinh bat budc chuyén quyén s
dung sang ché co thé 1a Toa an, c6 thé 1a co quan hanh chinh hodc ca hai tuy

theo quy dinh ctia phap luat mdi qudc gia®.

82. Fredeick M. Abbot (2002), WTO TRIPS agreement and its implications for access to medicines in
developing countries, Commission on intellectual property rights. www.frederickabbott.com/uploads/
sp2a_abbott study.pdf, pp.13.

83. L& Thi Nam Giang (2013), Bdt budc chuyén giao quyén sit dung sing ché va van dé bao vé sitc khoé
cong déng, Nxb Dai hoc Quéc gia Thanh phé HO Chi Minh, tr. 40-41.
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Thit tu, st dung sang ché, KDCN cua ngudi ¢ quyén st dung trudc.

Truong hop trude ngay don diang ky sang ché, KDCN duoc cong bd
ma c6 nguoi da st dung hodc chuin bi cac diéu kién can thiét dé st dung sang
ché, KDCN ddng nhat v6i sang ché, KDCN trong don ding ky nhung dugc
tao ra mot cach doc 1ap (duoc goi 14 “nguoi ¢6 quyén st dung trude”) thi sau
khi van bang bao ho duoc cap, ngudi d6 ¢ quyén tiép tuc st dung sang ché,
KDCN trong pham vi va khoi lugng da stir dung hoac chuin bi dé st dung ma
khong phai xin phép hodc tra tién dén bu cho chu so hiru sang ché, KDCN
duoc bao ho. Nhu vy, ngudi c¢6 quyén st dung trude ddi véi sang ché,
KDCN c¢6 quyén st dung sang ché, KDCN cua ngudi khac ma khong can
phai xin phép hoic tra tién dén bu. Song viéc sir dung nay duoc dit trong gidi
han va diéu kién nhit dinh dé dam bao quyén cua chu sé hitu sang ché,
KDCN trong viéc khai thac gia tri kinh té ctia sang ché, KDCN. D¢ 1a viéc sur
dung cta nguoi st dung trude dbi voi sang ché, KDCN phai trong pham vi va
khéi lwong dd sir dung hodc chuan bi sir dung trude ngay sang ché, KDCN
duoc cdp vin bang bao hd. Nguoi co quyén st dung trude khéng duoc mo
rong pham vi, khdi lugng st dung néu khong dugc chu s¢ hitu sang ché,
KDCN cho phép.

Thir ndm, han ché quyén st dung cua chii so hiru ddi twong SHCN
trong truong hop st dung sang ché co ban nham sir dung sang ché phu thudc.

Sang ché phu thudce 1a sang ché dugc tao ra trén co sé mot sang ché
khac (con goi 1a “sang ché co ban”) va chi c6 thé st dung duoc véi diéu kién
phai sir dung sang ché co ban. Trong truong hop chimg minh duoc sang ché
phu thudc tao ra mot budc tién quan trong vé k§y thuit so véi sang ché co ban
va ¢o y nghia kinh t& 16n, chu so hitu sang ché phy thudc co6 quyén yéu ciu
cht so hiru sang ché co ban chuyén giao quyén st dung sang ché co ban véi
gia ca va diéu kién thuong mai hop 1y. Pay chinh 1 viéc han ché quyén cia
chu sé hiru sang ché co ban trong viéce st dung sang ché. Néu chu sé hitu sang

ché co ban khong chuyén giao theo yéu cau cua chi s¢ hitu sang ché phu
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thuoc ma khong c6 1y do chinh dang thi co quan nha nudc c¢6 thim quyén s&
bat budc chuyén giao quyén sir dung dbi voi sang ché co ban nay.

Thw sau, quyén st dung ddi tuong SHCN cua chu s¢ hitu bi han ché
trong trudng hop chuyén quyén st dung cac d6i twong SHCN.

Nhu d trinh bay, quyén cta chil s¢ hitu ddi twong SHCN ludn duoc
phép luat bao ho trong subt thoi gian con hiéu luc. Trong khoang thoi gian
nay, chu so hitu ¢6 doc quyén trong viée khai thac, str dung d6i tuong SHCN
d6. Mot trong cac hanh vi thé hién 1& quyén str dung cua chi sé hiru 13 chi so
hitu c6 quyén chuyén giao quyén st dung dbi tuong SHCN d6 cho cé nhén, to
chirc khac thong qua cac hop dong st dung d6i tuong SHCN. Tuy nhién,
trong mot sb trudng hop nhat dinh va xuit phat tir nhitng 1y do khac nhau ma
quyén st dung cta chi s¢ hitu c¢6 thé bj han ché. Va viéc han ché quyén sir
dung cua chu sé hitu - ngudi ndm doc quyén tat yéu dan dén hé qua 1a mot khi
chu so hitu thyc hién hoat dong chuyén quyén st dung ddi twong SHCN ma
minh dang s& hitu cling s& c6 nhiing han ché nhét dinh. Nhitng han ché trong
viéc chuyén quyén str dung d6i tuong SHCN thé hién & chd: khong phai tat ca
céc d6i tuong SHCN thi chu s¢ hitu déu c6 thé chuyén giao quyén sir dung
cho chu thé khac; viéc chuyén quyén st dung cac d6i tuong SHCN ludn phai
bao dam duoc quyén giita cac bén trong hop dong sir dung ddi twong SHCN
hodc viéc chuyén quyén str dung phai bao dam dugc tinh canh tranh ciing nhu
chéng doc quyén... Co nhu thé thi viéc dit ra gioi han quyén sir dung méi mang
v nghia thyc tién. Hay n6i mot cach khac, han ché quyén st dung ddi tuong
SHCN 1a néi dung “trang thdi tinh” cta gi6i han quyén, con han ché chuyén
quyén st dung ddi tuong SHCN lai 14 ndi dung “trang thdi dong” ciia nd™.

Nhu vay, co thé két luan han ché quyén st dung dbi tuong SHCN la
gi6i han tong thé ctia quyén SHCN. Trong khi d6, han ché chuyén quyén sir

dung céc d6i twong SHCN 1a mdt trong cac truong hop cu thé ciia nd va ca

84. Phan Qudc Nguyén (2016), Phdp ludt vé cdc hinh thic khai thic thwong mai doi véi sang ché tai Viét
Nam, Luan an tién si Luat hoc, Khoa Luat - Pai hoc Quoc gia Ha Noi, tr. 67.
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hai ndi dung c6 méi quan hé bién chimg va mat thiét voi nhau. C6 han ché
quyén st dung d6i twong SHCN thi méi dit ra han ché trong viéc chuyén
quyén str dung cac ddi twong SHCN. Nguoc lai, mot khi han ché chuyén
quyén st dung cac dbi twong SHCN duoc lam rd thi han ché quyén st dung
d6i twong SHCN cuia chi s¢ hitu ciing dugc thé hién rd hon. Co thé noi, day
chinh 13 méi quan hé bién ching gitra cai tong thé véi cai b phan trong mbi
tuong quan gan két voi nhau. Va han ché quyén str dung ddi tuong SHCN véi
han ché chuyén quyén st dung d6i twong SHCN c¢6 nguyén nhan chinh déu
xuat phat tir viéc han ché cac quyén ma cha so hitu ddi twong SHCN dang
nim gitt dd¢ quyén va ho khong duoc tir do sir dung hodc tir do chuyén quyén
str dung cho bt ctr ¢4 nhan, t6 chtrc nao khac trong pham vi quyén str dung

cua minh.

Han ché
chuyén quyén sir dung
cac doi twgng SHCN

Biéu do 1.1. Thé hi¢n moi quan hé giiva han ché chuyén quyén sir dung
cdc doi twong sé hitu cong nghiép va han ché quyén sir dung cdc doi twong
$0 hitu cong nghiép

1.2.3. Cin cir han ché chuyén quyén siv dung doi twong sé' hivu
cong nghiép

Vé nguyén tic, d6i v6i cac ddi twong quyén SHCN, chu s hitu co
quyén tur do chuyén quyén st dung cho bat ¢t ca nhan, t6 chtic ¢6 nhu ciu.
Tuy nhién, xuat phat tir mot s6 1y do nhit dinh ma Nha nudc c6 thé han ché
hanh vi ndy. Viéc Nha nudc thiét 14p cac quy dinh vé han ché chuyén quyén

str dung d6i trong SHCN tit ca déu hudng dén muc dich chung 13 dé co thé
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hai hoa duoc loi ich cua chu s& hitu véi loi ich cua chi thé khac va loi ich
chung x3 hoi. Do d6, khi xay dung cac quy dinh phap luat vé& han ché chuyén
quyén sir dung d6i tuong SHCN ngoai viéc phai dua trén cac can cir khoa hoc
va thyec tién thi can phai Xuét phat tir cac can ctr cu thé. Cac can ctr han ché d6
¢6 thé duoc chia thanh cic nhom sau:

1.2.3.1. Chuyén quyén sir dung doi tiwong so hitu céng nghiép bi han
ché béi dic diém cia cdc doi twong quyén

Xuit phat tur dac diém riéng biét cua cac ddi tuong SHCN ma viéc
chuyén quyén str dung khong duogc thuc hién d6i véi tat ca cac ddi twong ma
chi 4p dung d6i voi mot sb dbi twong cu thé bao gdm: sang ché, nhan hiéu (trur
nhan hiéu tip thé khong thé chuyén giao cho to chirc, ca nhan khong phai 1a
thanh vién ctia chtl s¢ hiru nhin hiéu tap thé d6), KDCN, thiét ké b tri va bi
mat kinh doanh. Cac d6i twong SHCN con lai nhu chi din dja Iy hay tén
thuong mai khong dugc phép chuyén quyén sir dung boi 1& chi dan dia Iy
mang cac dic diém 13 dau hiéu dung dé chi san pham c6 ngudn goc tir khu
vue, dia phuong, ving 1anh thd hay qudc gia cu thé. Chinh vi yéu t6 mang
nhirng dic trung riéng gan lién voi khu vuc dia 1y 1anh thd, quéc gia nén chi
dan dia 1y 1a d6i twong SHCN thudc so hitu ctia Nha nude va khong thé tu do
chuyén quyén st dung cho ngudi khac. Ca nhan, t6 chirc mudn st dung chi
dan dia 1y trén hang ho4, dich vu do minh san xuat thi phai thuc hién hanh vi
dang ky véi to chire quan 1y chi dan dija 1y do.

Tuong ty nhu chi dan dia 1y, tén thuong mai cling bi han ché trong
viéc chuyén quyén st dung boi tén thuong mai mang dac diém 14 tén goi cia
t6 chirc, ci nhan kinh doanh va 14 dau hiéu quan trong dung dé phan biét giita
chu thé kinh doanh mang tén goi d6 voi chu thé kinh doanh khac trong cting
linh vuc va khu vuc kinh doanh. Sy phan biét rd rang giira cac chi thé kinh
doanh trong mdi trudng kinh doanh dé bao dam cho sy canh tranh lanh manh
1a diéu can thiét. Vi 1& d6, viéc chuyén quyén st dung ciing khong dugc dit ra

dbi voi dbi twrong SHCN 1a tén thuong mai.
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Ngoai ra, khi ban dén cac d6i tuong quyén SHCN bi han ché chuyén
quyén str dung thi chung ta khong thé khong nhic dén sang ché mat. Pay la
mot loai sdng ché dic biét, thudc s hitu ciia Nha nude va lién quan dén linh
vuc an ninh, quéc phong. Tai Viét Nam, trén co s vi muc ti€u an ninh quéc
gia, Chinh phu d ban hanh Nghi dinh sé 103/2006/ND-CP ngay 22/9/2006
(dugc SP, BS boi Nghi dinh sé 122/2010/ND-CP ngay 31/12/2010) quy dinh
chi tiét va huéng din thi hanh mot sé diéu cua Luat SHTT vé SHCN da bo
sung cac quy dinh vé sang ché mat™. Tai khoan 1 Piéu 23a cua Nghi dinh quy
dinh: “Sdng ché dwoc co quan nha mede c¢é tham quyén xdc dinh la bi mdt
nha nuée thuée linh viee quéc phong va an ninh quéc gia theo phdp ludt vé
bao vé bi mat nha nuoc goi la sang ché mdt”. Trén co s& do, trong qua trinh
SP, BS, Luat SHTT niam 2022 di bo sung khai niém vé sang ché mat tai
khoan 12a Diéu 4 d6 1a: “Sdng ché mdt la sang ché dwoc co quan, té chirc ¢é
tham quyén xdc dinh la bi mdt nha nuwée theo quy dinh cia phdp ludt vé bdo
vé bi mdt nha nude”. Nhu vay, c6 thé hiéu sang ché mat 1a mot giai phap k¥
thuat dugc 4p dung trong linh vyc an ninh, quéc phong c6 tinh mé1i, tinh
sang tao so voi thé gi61 va duge xac dinh 1a bi mat nha nudc dugc bao vé
theo ché do riéng. Theo d6, nhitng thong tin vé sang ché mat khong thé duoc
cong bd, trién khai ap dung nhu cac sang ché théng thuong khac. Vi vay,
sang ché mat chinh 1a giai phap k¥ thuat mang tinh sang tao, tinh méi so véi
trinh do k¥ thuat trén thé giéi va co thé dugc 4p dung vao san xuat cong
nghiép va lién quan dén bi mat qudc phong, an ninh qubc gia nén viéc
chuyén quyén sir dung dbi voi ddi teong nay bi han ché hon so véi cac dbi

tuong khac ctia quyén SHCN.

85. Nghj dinh sé 103/2006/ND-CP ngay 22/9/2006 (dugc SP, BS boi Nghi dinh s§ 122/2010/ND-CP ngay
31/12/2010) quy dinh chi tiét va huéng dan thi hanh mot s§ diéu cta Luat SHTT v& SHCN bi thay thé boi
Nghi dinh s6 65/2023/ND-CP ngay 23/8/2023 cua Chinh pht quy dinh chi tiét mot s6 diéu va bién phap thi
hanh Luat SHTT vé quyén SHCN, bao vé quyén SHCN, quyén dbi voi gidng cay tréng va quan ly nha nudc
vé SHTT.
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1.2.3.2. Chuyén quyén sir dung doi tiwong so hitu céng nghiép bi han
ché nham muc dich bao dam quyén cia cdc bén lién quan

* Chuyén quyén sir dung doi twong SHCN bi han ché nham muc dich
bdo dam quyén cua cdc bén trong hop dong sir dung doi twong SHCN

Viéc chuyén quyén st dung ddi twong SHCN nhim muc dich khai
thac loi ich kinh té cia d6i twong SHCN, dem lai nhitng gid tri kinh té cho
bén chuyén quyén song viéc xay dung cac cin ct han ché vé chuyén quyén st
dung ddi trong SHCN ciing phai xuét phat tir viéc bao dam loi ich cho cac
bén trong giao dich chuyén quyén va dic biét 1a dbi véi bén dugce chuyén
quyén. Bén duoc chuyén quyén thuong 1a bén yéu thé hon trong giao dich
chuyén quyén st dung ddi twong SHCN. Do d6, nhan thirc dung din van dé
trén thi khi x4y dung cac quy dinh phap luat vé han ché chuyén quyén sir
dung d6i trong SHCN méi hiéu qua va dap tmg yéu cau thuce tién.

* Chuyén quyén sir dung doi twong SHCN bi han ché nham muc dich
bdo vé quyén loi nguoi tiéu ding

Nguoi tiéu dung la ngudi mua, sir dung hang hoa, dich vu cho muc
dich tiéu dung va ho la nguoi cudi cung tiéu thu hang hoa, dich vu va ciing 1a
nguoi bi anh huéng nhiéu nhét tir hang hoa, dich vu trong chudi cung tng.
Chét lugng cta hang hod, dich vu do nguoi tiéu ding phan anh c6 y nghia
quan trong, quyét dinh dén sy thanh cong hay thét bai ciia doanh nghiép. Do
do, trong qué trinh st dung hang ho4, dich vy, nguoi tiéu dung can dugc dam
béo an toan vé tinh mang, strc khoé, quyén va cac loi ich hop phap; duoc cung
cép thong tin vé chat lugng hang hod, dich vy; duogc yéu cau bdi thuong khi
chat lugng hang hoa, dich vu khong ding voi tiéu chuin, quy chuan k§ thut,
chét luong, sd luong, tinh ning, cong dung, gia ca hodc cac ndi dung khac ma
t6 chirc, ca nhan kinh doanh hang hoa, dich vu da cong bo.

Muc dich cua viéc chuyén quyén sir dung ddi tuong SHCN 1a dé thuc
ddy su phat trién cta nén san xuét, thi truong. Viéc chuyén quyén st dung doi

tugng SHCN khong chi dam bao loi ich cta cac chu thé quyén ma ciing can
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dam bao loi ich ctia ngudi tiéu dung dé ho khong chiu thiét hai khi phai tiéu
dung hang hoa, dich vu duoc cung cap bdi bén duge chuyén quyén khi bén
duoc chuyén quyén khong dap tng tiéu chi chat luong nhu hang hoa, dich vu
ctia chii s¢ hitu ma con dam bao dugc su khuéch truong thanh thé, khang dinh
duoc vi thé ctia nhin hiéu duoc chuyén quyén. Do vay, khi xay dung cac quy
dinh vé han ché chuyén quyén sir dung cac dbi twong SHCN thi phai xem xét
dén yéu t6 vi 1o ich ctia nguoi tiéu dung 13 can thiét.

* Chuyén quyén sir dung doi twong SHCN bi han ché nham muc dich
vi loi ich chung xd hoi

Bén canh dua trén muc dich bao vé quyén loi cua ngudi tiéu dung thi
khi xay dung cac quy dinh vé han ché chuyén quyén st dung ddi tuong
SHCN ciing can phai quan tdm dén yéu td vi loi ich chung xi hoi. Bai 18 loi
ich ma quyén SHCN mang lai khong chi cho ngudi nim doc quyén dbi twong
SHCN ma con dem lai lg1 ich cho toan xa h¢i. Do do, xay dung cac quy dinh
vé han ché chuyén quyén str dung ddi twong SHCN phai dua trén sy dung hoa
quyén loi giita chu s hitu quyén SHCN va loi ich x hdi nhiam tao ra diéu
kién ton tai va phat trién cho chinh cic bén va hon nita 13 thic day su phat
trién cua khoa hoc - k¥ thuat.

1.2.3.3. Chuyén quyén sir dung doi twong sé hitu cong nghiép bi han
ché trong nhitng diéu kién ddc thi

béi véi nhiing tai san tri tu¢ nhu sang ché, KDCN, thiét ké b tri duoc
tao ra tir két qua nghién ctru ctia cic nhiém vu khoa hoc va cong nghé sir dung
ngan sach nha nudc thi s& bi han ché chuyén quyén sir dung. Didu nay xuét
phét tir viéc cac ddi twong SHCN nay dugc tao ra tir viée sir dung toan bo
hodc mot phan ngan sich nha nude nén Nha nude sé 1a chu thé quyét dinh
viéc str dung cac ddi tuong SHCN nay ciing nhu viée chuyén quyén str dung
ching chr khong phai tu do theo ¥ chi ctia bén tao ra hay td chic chu tri
nhiém vu. Thong thuong, cac to chirc chi tri nhiém vu khoa hoc va céng nghé

khi thyc hién cdc nhi€ém vu nay s€ tao ra cac tai san tri tu¢ nhu sang che,
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KDCN, thiét ké bd tri va s& tuy timg truong hop thi quyén ding ky twong tng
vé6i ty 1é phan ngan sach nha nudc duoc giao cho té chirc chu tri mot cach tu
dong va khong boi hoan. To chire chu tri s& c6 nghia vu phan chia loi nhuan
sau thué tir viéc str dung, chuyén giao quyén sir dung, chuyén nhuong quyén
so hiru, gop von bang sang ché, KDCN, thiét ké bd tri sau khi di tra thu lao
cho tac gia trong d6 viéc chuyén quyén sir dung cac dbi tuong SHCN duoc
tao ra bdi ngan sach nha nudc phai dugc Nha nudce cho phép.

1.2.3.4. Chuyén quyén sir dung doi twong sé hitu cong nghiép bi han
ché trong truong hop chii sé hitu cé hanh vi vi pham phdp ludt canh tranh

Duéi goc dd phap luat SHTT, nham dam bao quyén va loi ich ciia cha
s hitu quyén SHTT néi chung va cha sé hiru d6i tuong quyén SHCN néi
riéng va dé tao dong luc cho viéc thic ddy sang tao, phap luat thira nhan
quyén tu do khai thac, str dung ciing nhu dinh doat quyén SHCN cia minh
trong pham vi bao hd va thoi han bao ho. Tuy nhién, diéu d6 khong mic
nhién tao nén vi thé doc quyén cho chu sé hitu cling nhu chap nhan moi hanh
vi ctia chu thé nham loai bo sy lam dyung ctia ho c6 tac dong tiéu cuc dén moi
truong canh tranh va quyén loi cta ngudi tiéu dung. Do vay, phap ludt canh
tranh dugc sit dung bd sung nhim dam bao quyén doc quyén ma phap luét
SHTT trao cho chu thé quyén SHTT khong bi lam dung béi cac hanh vi han
ché canh tranh, gop phan tao nén hiéu qua diéu chinh cta hé thdng phap luat
quéc gia®. Vi vay, khi xay dung can cir vé han ché chuyén quyén st dung
cling phai xem xét dén yéu t6 can bang giita phap luat SHTT véi phap luat
canh tranh.

1.2.4. Céc truwong hop han ché chuyén quyén sir dung cdc doi twong
$O hitu cong nghiép

C6 thé noi, han ché chuyén quyén st dung cac d6i tuong SHCN duogc

coi 1a mot trong cac bién phap dé hai hoa lgi ich giita cha s¢ hiru di tuong

86. Bui Thi Hing Nga (2018), “Piéu chinh ciia phap luat canh tranh ddi voi diéu khoan chuyén giao ngugc
trong hop dong chuyén giao quyen so hitu tri tug€”, Tap chi Nghién ciru ldp phdp, sO 4 (380)/Ky 2, thang
2/2019, tr. 21.
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quyén SHCN véi loi ich cua chu thé khac. Pay ciing dugc coi 1a ranh gi6i
phan dinh quyén ctia chu sé hitu v6i quyén cta chu thé khac trong qua trinh
khai thac, sir dung ddi twong SHCN. Péi tuong quyén SHCN bao gdm: sang
ché, KDCN, thiét ké bd tri, nhan hiéu, tén thuong mai, bi mat kinh doanh va
chi dan dia Iy. Trén co s& cac cin cit han ché d3 duoc xac dinh, viée chuyén
quyén st dung cac ddi tuong SHCN bi han ché khong nhing lién quan dén
dbi twong ctia quyén ma con co thé bi han ché trong céac trudng hop cu thé.
Céc truong hop han ché chuyén quyén sir dung dbi tuong SHCN bao gom:

1.2.4.1. Han ché chuyén quyén sir dung lién quan dén cdc doi tuong
quyén s¢ hitu cong nghiép

* Poi twong SHCN khéng dwoce phép chuyén quyén sir dung

+ Quyén st dung tén thuong mai khong duoc chuyén giao

Péi voi tén thuong mai, chu s& hitu dugc st dung tén thuong mai dé
xung danh, thé hién trong cac giéy to, giao dich, bién hiéu, san phém... cua
minh trong Iinh vuc kinh doanh. Tén thuong mai 1a mét trong nhiing dau hiéu
quan trong dé ca biét hoa chu thé kinh doanh, mang yéu t6 nhan than. Vi viy,
tén thwong mai luén gan lién vdi mot chu thé kinh doanh va khong thé chuyén
giao cho ngudi khac sir dung. Moi hanh vi str dung d4u hiéu trung hoic tuong
tu v6i tén thuong mai d3 dugc st dung trude gy ra sy nham 13n vé cha thé
san xuat, kinh doanh déu bi coi 12 xAm pham quyén ddi véi tén thuong mai.
Pay chinh 1a 1y do ma tén thuwong mai 1a d6i twong SHCN khong dugc phép
chuyén quyén str dung.

* Poi twong SHCN durge phép chuyén quyén sik dung nhung bi han ché

(i) Chi din dia 1y 13 dau hiéu dung dé chi san pham c6 ngudn gdc tir
khu vuc, dia phuong, ving 1anh thd hay mot quéc gia cu thé. Khoan 1 Piéu
22 Hiép dinh vé cac khia canh thuong mai lién quan dén quyén SHTT (Hiép
dinh TRIPS) quy dinh:

“Chi dan dia ly duoc hiéu la mot chi dan nham xdc dinh mét san

phdam co xuat xw trén lanh tho cua mot nuwoc thanh vién hodc mot vung, mot
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khu viee dia 1y ciia nuwée @6, ma chadt lwong, danh tiéng hay cdc ddc tinh khéc
ciia san pham chii yéu c6 dwoc do nguon goc dia Iy nay mang lai”" .

Xuit phat tur yéu td chat luong, danh tiéng hoac cac dac tinh khac cua
san pham mang chi dan dia 1y cht yéu c6 duoc do ngudn goc dia 1y mang lai
nén viéc chuyén giao quyén st dung chi dan dia 1y s& lam mat di chirc ning
chi din ngudn gbc dia 1y cta san phdm mang chi din dja Iy nén viéc chuyén
quyén st dung ddi v6i chi din dia 1y bi han ché. Chi dan dia Iy 1a tai san
thudc sé hitu nha nude. Nha nude chi trao quyén sir dung chi dan dia Iy cho to
chtrc, ca nhan nao tién hanh san xuit san pham mang chi din dia Iy tai dia
phuong d6. Pong thoi, ca nhan, to chic duge Nha nude trao quyén sir dung
chi dan dia 1y trén hang hoa, san pham ciia minh thi khong duoc phép chuyén
quyén sir dung nay cho nguoi khac. Hay noi mot cach khéc, chi dan dia 1y 1a
d6i twong quyén SHCN bi han ché chuyén quyén str dung va khong phai bat
clr ¢4 nhén, t6 chirc ndo ciing c6 quyén sir dung ddi tuong nay.

(ii) Sang ché mat 1a sang ché duoc co quan nha nudc c6 tham quyén
x4c dinh 13 bi mat thudc linh vuc quéc phong va an ninh qudc gia theo phap
luat vé bao vé bi mat nha nudc. Nhu vy, c6 thé hiéu sang ché mat 1a mot giai
phap k¥ thuat duoc ap dung trong linh vuc an ninh, quc phong duoc xac
dinh 13 bi mat nha nudc va duoge bao vé theo ché do riéng. Pay 1a nhitng giai
phép k¥ thuét khi duoc ap dung s& lam thay ddi dang ké hodc toan dién cong
dung cta quén trang, quan dung trong hoat dong an ninh, qudc phong. Do do,
cac thong tin vé sang ché mat khong thé boc 16 vi néu boc 16 s& gay bat loi
hodc thiét hai trong linh vuc an ninh, quéc phong, anh hudng dén loi ich cua
qudc gia. V4i tam quan trong va y nghia phap 1y, k¥ thuat, céng nghé nén viéc
str dung va chuyén quyén sir dung cac sang ché mat s& bj han ché va chi duoc
chuyén giao quyén st dung khi dugc phép ciia cac co quan nha nude co tham

quyén theo quy dinh cta phap luat vé bao vé bi mat nha nudc.

87. Hiép dinh TRIPS vé& nhitng khia canh lién quan t6i thwong mai ciia quyén SHTT niam 1994.
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* Cdc doi twong SHCN duwoc phép chuyén quyén sir dung va ddm bdo
cdc diéu kién cho viéc chuyén quyén

+ Quyén sir dung nhén hiéu tap thé khong dugc chuyén giao cho td
chtrc, ca nhan khong phai 1a thanh vién ciia chil s¢ hitu nhan hiéu tap thé do.

Nhén hiéu tap thé 1a loai nhan hiéu c6 chirc ning phan biét san pham
ctia cac thanh vién thudc to chire 1 chil s¢ hitu nhin hiéu voi san pham cia
céc td chirc, c4 nhan khong thudc td chirc d6. Theo d6, chi ¢ cac thanh vién
thudc t6 chirc 1a chu sé hitu cia nhin hiéu tap thé m&i duoge st dung nhan
hiéu tap thé cho hang hod, dich vu cia minh va ho la nhitng ngudi truc tiép
hoat dong kinh doanh bang cach cung cip hang hoa, dich vu mang nhin hiéu
tap thé ra thi truong.

Do dic diém cta nhan hiéu tap thé 1a dung dé phan biét hang hoa, dich
vu cla céac thanh vién cua td chic 1a ch s¢ hitu nhan hiéu dé véi hang hoa,
dich vu cua cac to chirc, ca nhan khac khong phai 1a thanh vién cta t6 chirc
nén viéc chuyén quyén st dung nhan hiéu tap thé chi dién ra trong pham vi 13
thanh vién cta t6 chtc 1a chi s¢ hiru nhan hiéu tap thé. Boi 18 khi st dung
nhan hiéu tap thé thi cac thanh vién phai c6 sy cam két vé chat lugng cia
hang hoa, dich vu dé dam bao uy tin ctia nhan hiéu tip thé cling nhu chu so
hitu ciia nhan hiéu tap thé. Vi vay, néu cho phép chuyén quyén sir dung nhin
hiéu tap thé cho nhitng ca nhan, to chirc khéng phai 1a thanh vién cta t6 chirc
la chu s¢ hiru nhan hi¢u tap thé c6 thé s& din dén cac hé luy sau:

Thir nhdt, nhan hiéu tap thé d6 khoéng con chirc ning phan biét hang
ho4, dich vu ctia cac thanh vién cia t6 chirc 1a chi sé hitu nhin hiéu tap thé
v6i cac hang hoa, dich vu cta céc to chirc, ca nhan khong phai 13 thanh vién.

Thit hai, ¢6 kha nang kho kiém soat dugc chat lwgng cia hang hod,
dich vu mang nhin hiéu cua cic bén dugc chuyén quyén st dung nhan hiéu
tap thé va nhat 1a khi chi sé hitu nhin hiéu tdp thé hodc ngudi dugc chu so
hitu nhan hiéu tap thé uy quyén cho phép nhiing bén dugc chuyén quyén tiép

tuc duoc thuc hién nhitng hop déng chuyén quyén sir dung thir cip. Nhu vay,
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d6i v6i nhan hiéu tip thé chi dugc phép chuyén quyén str dung cho ca nhén,
t6 churc 1a thanh vién cua tap thé.

1.2.4.2. Han ché chuyén quyén sir dung nham bdo dam quyén ciia cdc
bén trong hop dong sir dung doi twong sé hitu céng nghiép

* Pam bdo quyén ciia bén dwgc chuyén quyén

Quan hé hop ddng chuyén quyén sir dung di twong SHCN 14 quan hé
gitra bén chuyén quyén - bén nim doc quyén va bén duoc chuyén quyén - bén
khong co quyén va tao nén ban chat khong binh dang giira cic bén tham gia
hop dong. Bén c6 loi thé thudng cd xu hudng ap dit nhitng nghia vu bat binh
ding cho bén con lai. Do vay, dé dam bao quyén tu do, binh dang cho cac bén
chu thé khi tham gia hgp dong chuyén quyén sir dung ddi tuong SHCN thi
phép luat can ¢ cac quy dinh rang budc dé ngin chin tinh trang bén chuyén
quyén 4p dit nhimg diéu khoan bat hop 1y ddi véi bén duoc chuyén quyén.
Dic biét cac diéu khoan bat loi cho bén dugc chuyén quyén ma khong xuét
phét tir quyén ctia bén chuyén quyén c6 thé 1a:

Thir nhdt, tryc tiép hodc gidn tiép han ché bén dwoc chuyén quyén
duwoc s dung doi twong SHCN va hang hoa, dich vu dwoc san xudt hodc cung
cap theo hop dong sir dung doi twong SHCN trén viing lanh thé khéng phdi la
noi bén chuyén quyén nam gitr quyén sé hiru doi twong SHCN do.

Dic trung cua viée bao hd cac d6i twong quyén SHCN chinh 13 “tinh
lanh thd triét d&”. Pay 1a nguyén tic “bao ho doc 1ap” cua quyén SHCN do
Cong udc Paris nam 1883 vé bao ho SHCN quy dinh. Co6 nghia 1a, néu mot
ddi tuong cua quyén SHCN duogc bao ho ¢ mot qudc gia thi khong co nghia
r::ing 1a dbi tuong SHCN d6 s€ dugc bao ho & mot quéc gia khéc. Do vay, néu
chu s& hitu ddi tuong SHCN chi co quyén s& hitu tai mot hodc mot sb quéc
gia thi ho khong c6 quyén ngin cAm ngudi khéac st dung d6i trong SHCN d6
trén 1anh thd qudc gia ma ho khong duoc bao hd quyén so hitu. Ngoai ra, cac
hang hod hoic dich vu duoc san xuét va cung cap boi hop dong chuyén quyén
str dung d6i tuong SHCN d6 ciling s& duoc luu thong trong pham vi lanh thd

ma bén chuyén quyén khong c6 quyén s hitu dbi trong SHCN.
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Thit hai, cdm hodc han ché bén dwoc chuyén quyén cdi tién déi tirong
SHCN (trir nhan hiéu) va bdt buéc bén dwoc chuyén quyén chuyén giao
nhitng cdi tién dé cho bén chuyén quyén.

Cac dbi twrong SHCN nhu sang ché, KDCN, thiét ké bé tri 1a nhiing
doi tuong mang ban chat sang tao vé mit k¥ thuat boi diéu kién dau tién dé
bao ho cac d6i tuong nay do 1a “tinh méi”. Do vay, dac tinh cta céac ddi tuong
SHCN 1a duoc tao ra dya trén nén tang cua hoat dong doi méi sang tao. Ngoai
ra, dic trung ciia cac hoat dong sang tao 13 tinh ké thira va phat trién tir nhirng
d6i twong da ton tai trude do. Do @6, viée ké thira va phat trién cac d6i tuong
SHCN can dugc khuyén khich va ghi nhan. Sau khi nhan chuyén quyén d6i
tuong SHCN, bén dugc chuyén quyén c6 quyén cai tién ddi twong SHCN dé
tao ra mot d6i tugng maéi va co quyén so hiru déi twong nay. Bén chuyén quyén
khong dugce cAm hoic han ché bén dugc chuyén quyén cac ddi twong SHCN
nhu sang ché, KDCN, thiét ké bd tri va khong dugc bat budc bén duge chuyén
quyén phai chuyén giao mién phi nhitng cai tién d6 cho bén chuyén quyén.

Han ché trén khong ap dung d6i véi d6i twong 1a nhan hiéu hay noi
mot cach khic 13 bén chuyén quyén st dung nhan hiéu c6 quyén cAm bén
duoc chuyén quyén “cai tién” nhan hiéu. Theo dé, bén dugc chuyén quyén sir
dung nhén hiéu chi duoc phép sir dung nhin hiéu nguyén gdc ban du cia bén
chuyén quyén di chuyén giao ma khong dugc phép sira chira, thém bét, cat
xén nhan hiéu. Diéu nay xuét phat tir chirc nang chinh cta nhan hiéu 1 dung
phan biét cac san phém, dich vu cung loai cua cac td chtrc, c4 nhan khac nhau
trén thi trudng. Do d6, viéc cai tién nhan hiéu c6 thé gy nham 13n va 1am mat
di chtrc nang phan biét ctua nd. Vi vay, bén chuyén quyén cé quyén cam bén
duoc chuyén quyén cai tién nhin hiéu nham bao vé hinh anh, uy tin doanh

nghiép cling nhu quyén loi ciia nguoi tiéu dung™.

88. H6 Thuy Ngoc (2015), “Quy dinh cdm cac diéu khoan han ché quyén trong phap luat vé& hop ddng
chuyén quyén st dung doi tugng sd hiru cong nghiép ¢ Viét Nam: Nhitng bat cap”, Tap chi Nha nudc va
phap luat, (7), tr. 28.
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Thir ba, buoc bén dwoc chuyén quyén phai mua toan bo hodac mot ty 1¢é
nhat dinh cdc nguyén liéu, linh kién hodc thiét bi ciia bén chuyén quyén hoac
ciia bén thir ba do bén chuyén quyén chi dinh véi cac 1y do khéng hop Iy.

Mot han ché khac ma bén chuyén khong dugc ap dit cho bén duogc
chuyén quyén d6 1a ngan cam bén chuyén quyén dua ra cac 1y do khong xuat
phat tir 1oi ich ciia bén chuyén quyén dé bat budc bén dugc chuyén quyén phai
mua nhitng nguyén liéu, linh kién hodc thiét bi cia bén chuyén quyén hoic
cua bén thir ba do bén chuyén quyén chi dinh nhim truc loi hodc han ché
quyén tu do trong viéc lya chon va san xudt cac dbi tuong SHCN hodc hang
hoa, dich vu mang d6i tuong SHCN ctia bén duogc chuyén quyén.

* Pam bdo quyén ciia bén chuyén quyén

Mic du trong hop déng chuyén quyén sir dung dbi twong SHCN, bén
chuyén quyén 1a bén thuong ¢ vi tri loi thé hon nhung dé can bang loi ich va
dam bao quyén cta bén chuyén quyén thi ciing can xem xét dén cac yéu tb
han ché quyén cua bén dugc chuyén quyén do 1a:

Thir nhat, bén dwoc chuyén quyén khéng dwoc ky két hop dong thir
cdp véi bén thit ba, triv truong hop dwoc bén chuyén quyén cho phép.

Hop dong chuyén quyén sir dung thtr cp ddi twong SHCN 1a hop
dong ma theo d6 bén chuyén quyén khong phai 1a chu sd hiru ma chi 1a bén
nhan quyén st dung dbi tuong SHCN d6 theo mot hop déng chuyén quyén
st dung trude d6. Néu khong dugc sy dong ¥ ctia chu so hiru dbi tuong
SHCN hoidc bén chu thé quyén duoc chu so hitu cho phép thi bén duoc
chuyén quyén trong hop déng chuyén quyén st dung so cip sé& khong c6
quyén tiép tuc chuyén giao quyén st dung cho mot bén thir ba nio khac.
Diéu nay dam bao duoc quyén loi caa bén cha sd hitu va chi s hitu c6 thé
kiém soat dugc dbi tuong SHCN ciia minh dang dugc nhitng chi thé ndo st
dung va viéc stir dung d6i twong SHCN c6 ding véi muc dich chuyén giao

ban dau hay khong.
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Thir hai, bén dwoc chuyén quyén sir dung nhan hiéu c6 nghia vu ghi
chi dan trén hang hod, bao bi hang hod vé viéc hang hod dé dwoce san xudt
theo hop dong sir dung nhan hiéu.

Céc chirc ning co ban cua nhan hiéu bao gém: chirc ning phan biét
hang hoa, dich vu nham giup nguoi tiéu dung phan biét duoc hang hoa, dich
vu ctia cac chu thé khac nhau cung cip trén thi trudng; chirc ning thong tin
nham cung cip cac thong tin, chi dan cho nguoi tiéu dung vé hang hoa, dich
vu mang nhan hi¢u; chirc nang dinh vi thé hién & sy cam nhéan cua nguoi tiéu
dung vé su khac biét, tin tudng khi tiéu dung hang ho4, dich vu ma minh lya
chon va chirc niang kinh té nham gitp tao nén cac gia tri hién tai va tiém ning
cho nhén hiéu. Do d6, dé dam bao duy tri cac chirc ning d6 cta nhén hiéu,
trong hop dong chuyén quyén str dung nhan hiéu, bén dugc chuyén quyén can
phai c6 nghia vu ghi chi din trén hang hoa, bao bi hang ho4 vé viéc hang hoa
d6 duoc san xuit theo hop dong sir dung nhén hiéu.

Thit ba, bén dwoc chuyén quyén sir dung sdng ché theo hop dong djc
quyén cé nghia vu sir dung sang ché nhuw chii sé hitu sdng ché.

Hop dong chuyén quyén sir dung doc quyén sang ché 1 loai hop dong
ma bén chuyén quyén cho phép bén duoc chuyén quyén doc quyén st dung
sang ché trong pham vi vé lanh thé va thoi gian duoc ghi nhan trong hop
dong. Trong thoi han hop dong ¢ hiéu luc, moi hanh vi sir dung sang ché cua
bat ky mot chu thé nao khac, ké ca bén chuyén quyén sir dung trén lanh thd
ctia bén duoc chuyén quyén déu bi coi 1a hanh vi xAm pham quyén st dung
dbi v6i sang ché. Do tinh chit doc quyén mang tinh lanh tho trong hop dong
nén ké ca chi so hiru ciing khong c6 quyén st dung sang ché d6 nén bén duoc
chuyén quyén sau khi nhan chuyén giao quyén sir dung sang ché phai thuc
hién nghia vu str dung sang ché d6 véi tu cach nhu 13 chu sé hiru dé dam bao
rang sang ché van duogc st dung sau khi chuyén giao, tranh truong hop sang
ché bi huy bo vin bang bao hd do khong sir dung trong mdt khoang thoi gian
nhat dinh.
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1.2.4.3. Han ché chuyén quyén sir dung cdc doi twong sé hitu cong
nghiép nham bdo dam can bang phdp ludt sé hitu tri tué va phdp ludt canh tranh

Dudi goc d cta phap luat SHTT, nham dam bao quyén va loi ich cta
cht s¢ hitu quyén SHTT noi chung va chi sé hitu cua cac doi twong SHCN
néi riéng va dé tao dong luc cho viéc thuc day sang tao, phap luat thira nhan
quyén tu do khai thac, st dung cling nhu dinh doat quyén SHTT cua chu sé
hitu trong pham vi bao hg va thot han bdo hg. Tuy nhién, diéu do khong mac
nhién tao nén vi thé doc quyén cho chu sé hitru cting nhu chép nhan mo1 hanh
vi ctia cha thé nham loai bo sy lam dyung ctia ho c6 tac dong tiéu cuc dén moi
trudong canh tranh va quyén loi cua ngudi tiéu dung. Do vdy, phap luat canh
tranh dugc sit dung bd sung nhim dam bao quyén doc quyén ma phap luét
SHTT trao cho chu thé quyén SHTT khong bi lam dung bdi cadc hanh vi han
ché canh tranh, gop phan tao nén hiéu qua diéu chinh cta hé théng phap luat
quéc gia®. Viéc han ché chuyén quyén sir dung cac ddi twong SHCN noi
riéng va han ché chuyén quyén SHTT noi chung dé dam bao su can bang giita
phép luat SHTT va phép luat canh tranh xuat phat tir viéc han ché cac hanh vi
lam dung vi tri doc¢ quyén va hanh vi canh tranh khong lanh manh.

Viéc lam dung vi tri doc quyén ctia chi s& hiru di tuong SHCN c6
thé thuc hién bang nhitng hanh vi sau dy:

Mot la, hanh vi can tré& déi tha canh tranh

Chu s6 hitu quyén SHCN c6 thé sir dung vi tri thong linh ctia minh dé
kiém soat mot thi truong bang cach thuc hién nhitng hanh vi v6i myc dich ngin
chin cac ddi thii canh tranh tiém ning phat trién san phdm tuong tu nhu san
pham ctia ho dé tinh gia cao hon cho san phim cta minh. Didu ndy co thé gy ra
nhiing bét loi khong mong muén déi véi ddi thu canh tranh va ngudi tiéu ding.

Hai la, hanh vi dinh gia gia tri cua tai san tri tu€ qua cao

Viéc dinh gid gia tri cua tai san tri tué qua cao dé chi s¢ hitu cac d6i

tuong cua quyén SHCN dat duoc mirc loi nhuén nhiéu nhét s& din téi viée

89. Bui Thi Hang Nga (2013), “Piéu chinh cta phap lut canh tranh dbi voi didu khoan chuyén giao nguoc trong

A%

hop dong chuyén giao quyén s& hitu tri tué”, Tap chi Nghién citu ldp phdp, s6 4 (380)/Ky 2, thang 2/2019, tr. 21.
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mot s6 luong 16n ngudi sir dung khéng tiép can dugc cac ddi twong SHCN
hodc cac san phdm mang cac d6i tuong SHCN do.

Cac giao dich chuyén quyén st dung dbi twong SHCN giita cac chi
thé khong duoc nham muc dich canh tranh khong lanh manh. D6 c6 thé 1a
viéc cac bén tham gia giao dich chuyén quyén st dung loi dung vi thé doc
quyén cua minh trong viéc st dung d6i tuong SHCN dé ngin chin ddi tha
canh tranh phat trién céc san pham twong ty véi san pham cia ho.

Ba I, hanh vi tir chéi chuyén quyén sir dung d6i tuong SHCN

Viéc tir chdi khong chuyén quyén str dung d6i twong SHCN cho céc
chu thé khac nham dé duy tri sy thong tri thi truong cua cha so hiru. Diéu nay
khong chi 1a hanh vi lam dung vi tri doc quyén cua chui s¢ hitu ma con la hanh
vi can tro viée tiép can va phat trién nhitng ddi twong SHCN duya trén sy ké
thira d6i twrong SHCN ma chu so hitu dang sé hitu.

Céac hanh vi canh tranh khong lanh manh dugc dé cip lan dau tién
trong Céng udc Paris nam 1883. Pay 1a Cong udc qubc té dau tién va quan
trong nhat diéu chinh hoat dong bao hdé quyén chong canh tranh khong lanh
manh lién quan d&én quyén SHCN. Theo quy dinh nay, canh tranh khong lanh
manh lién quan dén cac d6i tuong ciia quyén SHCN bao gdm cac hanh vi:

“1. Hanh vi gay ra sy nham lan;

2. Hanh vi 1am mét uy tin cta déi tha canh tranh;

3. Hanh vi ¢6 thé lra dbi cong ching”™.”

1.3. Han ché chuyén quyén sir dung cac d6i twong sé hiru cong
nghiép theo Hiép dinh TRIPS va phap luit Lién minh Chiu Au

1.3.1. Han ché chuyén quyén sir dung cdc doi twong sé hitu cong
nghiép theo Hiép dinh TRIPS

1.3.1.1. Khdi qudt vé Hiép dinh TRIPS

Hiép dinh vé cac khia canh lién quan dén thuwong mai ctia quyén
SHTT (Hiép dinh TRIPS) duoc ky két vao 15/4/1994, chinh thirc c6 hiéu luc

90. Cong udc Paris vé bao ho SHCN nam 1883, tr.11.
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tir ngay 01/01/1995 cung véi su ra doi cia WTO da danh diu mot budc tién
quan trong trong phap luat quéc té vé quyén SHTT. C6 nhiéu cach giai thich
khac nhau vé su ra doi cua Hiép dinh TRIPS. Tuy nhién, nhitng nguyén nhan
chinh c6 thé ké dén d6 13: Thir nhdt, gia tri to 16n vé mit kinh té cta tai san tri
tué da nay sinh nhu cau bao vé tai san tri tué ngay cang cao nhung quan diém
ctia cac qubc gia vé bao ho quyén SHTT con rat khac biét néu khéng mubn
n6i 1a c6 sy mau thuan giira quan diém cta cac nude phat trién va nhitng nudc
dang phat trién. Tai cac nudc phat trién, quyén SHTT da duoc bao ho hang
tram nam, khung phép 1y cho viéc bao ho quyén SHTT c6 thé noi la ddy du va
murc d6 bao ho rat cao. Pay ciing chinh 13 cac qudc gia c6 trinh d6 phat trién
kinh té, k¥ thuét va tiém nang tai chinh 16n nén ho c6 day du cac diéu kién
can thiét dé dau tu cho viéc tao ra cac san pham c6 ham lugng chit xam cao,
dac biét 1a cac sang ché. Phan 1on céc sang ché ¢c6 gia tri 1on va cac nhan hi¢u
c6 gia tri throng mai cao hién nay thudc vé cong dan, phap nhan ciia cac nude
phat trién. Khong c6 gi ngac nhién khi viéc dé xuat dua SHTT vao vong dam
phan Uruguay 13 bat ngudn tir cac nude phat trién, chi yéu Hoa Ky va Cong
ddng Chau Au. Céac nude ndy da cb ging dé dua cac tiéu chuan bao ho quyén
SHTT trong phap luat cua nuéc minh vao quy dinh ctia Piéu udc quoc té
mang tinh toan cau. Trong khi d6, nhidu qubc gia dang phat trién cho rang
quyén SHTT nén duoc xem 13 tai san cong, can duogc khai thac cho viéc phat
trién kinh té - x3 hoi tai qudc gia minh. Cac qudc gia nay ciing c6 quan diém
cho rang viéc bao hd quyén SHTT theo nhitng tiéu chuin rat cao nhu Hiép
dinh TRIPS sé ting vi thé doc quyén vé kinh té cho cac nudc phat trién. Cac
qudc gia phat trién mong mudn viéc bao ho quyén SHTT phai trd thanh nghia
vu bét budc cua tit ca cac thanh vién WTO theo nhitng ti€u chuin bao h tbi
thiéu cua to chtrc ndy. Thit hai, mot sé d6i tuong SHTT mdi xuét hién nhung
chua duoc bao ho boi cac Pidu udc qudc té. Pidu nay, doi hoi phai c6 mot
Diéu udc quic té mai trong linh vuc ndy, rang budc tit ca cac nudc thanh

vién WTO phai tuan tha mot s6 Diéu wdc qubc té quan trong vé SHTT dong
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thdi mo rong viée bao ho cac d6i twong SHTT moi. Thit ba, cac Diéu udc
qudc té vé SHTT trudc khi Hiép dinh TRIPS dugc ky két khong quy dinh vé
cac bién phap bao vé quyén SHTT va chua gan viéc bao ho quyén SHTT vao
hé théng giai quyét tranh chip thuong mai quéc t&°'.

Hiép dinh TRIPS 1a mot trong nhitng tru cdt quan trong nhit cia
WTO va bao ho SHTT trd thanh mot phan khong thé tach roi trong hé thong
thuong mai da phuong ctia WTO. Trén co sé d6, WTO yéu cau tit ca cic
nudc thanh vién tuan thu va thi hanh Hi¢p dinh nay. Véi sy ra doi cia Hi¢p
dinh TRIPS, mbi lién hé chit ché gitta SHTT va thuong mai di dugc khang
dinh va SHTT d4 tré thanh mot bd phan khong tach roi cia thuong mai quc
té. Mot trong nhitng ndi dung lién quan dén han ché chuyén quyén st dung
cac d6i tuong SHCN cua Hiép dinh TRIPS duoc thé hién thong qua cac quy
dinh vé kiém soat hoat dong chong canh tranh trong li-xang theo hop dong.

1.3.1.2. Ni dung vé han ché chuyén quyén sir dung cdc doi twong so
hitu cong nghiép cua Hiép dinh TRIPS

Piéu 40.1 cua Hiép dinh TRIPS ghi nhan sy thong nhat ciia cac nudc
thanh vién WTO “rang mét sé6 hoat dong hodc diéu kién chuyén quyén sir
dung gan voi cdc quyén s hitu tri tué cé tac ddng kiém ché sw canh tranh ¢é
thé cé nhitng anh huong tiéu ciee toi thwong mai va c6 thé lam cdn tré qud
trinh chuyén giao va phé bién céng nghé”. Trong nhimg nghién ctru ban dau
vé vai tro ctia SHTT ddi v6i hoat dong chuyén giao cong nghé cho cac nudc
dang phat trién, UNCTAD d3 xac dinh rd mot sé quy dinh han ché trong cac
hop ddng chuyén quyén sir dung ma ap dit nhimg quy dinh bat hop 1y cho
bén mua.” Piéu 40 cua Hiép dinh TRIPS cho phép cac qubc gia thanh vién
WTO ap dung cic “bién phap thich hop” nham kiém soat cic hoat dong
chuyén quyén chdng canh tranh va cho phép tham van giira cac thanh vién

WTO nham dam bao tuan thi cac quy dinh cta phap luat canh tranh.

91. Lé Thi Nam Giang (2010), Tw phdp quéc té, Nxb Pai hoc qubc gia Thanh phd HO Chi Minh, tr. 355.
92. UNCTAD (1975), Major issues arising from the transfer of Technology to developing countries, New
York, ch.II.
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Diéu 40.1 Hiép dinh TRIPS néu rd ba tac dong tiéu cuc cia cac hoat
dong chuyén quyén, d6 1a nhitng hoat dong: (i) kiém ché canh tranh, (ii) tac
dong tiéu cuc dén thuong mai va (iii) c6 thé can trd chuyén giao va pho bién
cong nghé. Pong thoi, Pidu 40.2 Hiép dinh TRIPS cho phép cac nude thanh
vién quy dinh rd trong luat phip cua minh “cdc hoat déng hay diéu kién
chuyén quyén ma trong mét so trwong hop déic biét cau thanh hanh vi lam
dung quyén SO hitu tri tué va co tac dong tiéu cuc toi hoat dong canh tranh
trong thi triong lién quan”. Mot s6 hoat dong chdng canh tranh dugc liét ké
trong diéu khoan nay bao gém “cac diéu kién vé chuyén giao nguoc trd lai
quyén st dung doc quyén, cac diéu kién ngin ngira thach thirc ¢6 hiéu luc cta
viéc chuyén quyén va hoat dong li-xing cudng butic tron goi” duoc xem xét
phu hop véi luat phap va nhitng quy dinh lién quan cua nudc thanh vién do.
Diéu 40.2 ciing dua ra hudng dan can thiét vé cac loai diéu khoan trong hop
ddng chuyén quyén st dung 1 dbi trong bi cdm theo quy dinh cta phép luat.
Noi dung vé cac diéu khoan cam bao gom:

Thir nhat, diéu kién vé chuyén giao nguoc tré lai quyén sir dung déc quyén

Khi bén duoc chuyén quyén cam két trao cho bén chuyén quyén doc
quyén str dung cac cai tién do bén dugc chuyén quyén tao ra ddi voi cong
ngh¢ duoc chuyén giao. Diéu nay co thé tac dong mdt cach tiéu cuc dén hoat
dong canh tranh vi n6 khong c6 tac dung khuyén khich bén duoc chuyén
quyén tién hanh nghién ctru va phat trién céng nghé. Quy dinh vé chuyén giao
nguoc trd lai quyén str dung khong doc quyén sé co tac dung khuyén khich
canh tranh vi no tao ra cach thirc dé bén chuyén quyén va bén duoc chuyén
quyén cung chia sé cac rai ro ctia hoat dong doi méi cai tién. Thong thudng,
cac diéu kién vé chuyén giao nguoc tré lai duoc xem xét phut hop voi co ciu
tong thé cua hop dong chuyén quyén, v4i vi thé trén thi truong cong nghé cua
bén chuyén quyén va véi cac yéu t6 khac cta thi trudng c6 lién quan. Cac bén
thuong 1ap ludn rang diéu kién chuyén quyén nguoc nén bi 1én an vi né “céu

thanh hanh vi lam dung wu thé vuot trdi ciia bén chuyén quyén” va dugc quy
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dinh dya trén co s& doc quyén va khong xem xét hop 1y hay khong quy dinh
vé cac nghia vu ciia bén chuyén quyén.

Thit hai, diéu kién ngan ngira viéc phan déi hiéu lwc phdp 1y ciia bén
duoc chuyén quyén

Trong qua trinh dam phan Hi€p dinh TRIPS, cac bén da thira nhan
rang su phan loai cac diéu khoan quy dinh céc tré ngai 1a mot hanh vi bat hop
phap, tirc 1a cac diéu khoan “yéu cu bén duoc chuyén quyén ¢ ging khong
gay tré ngai cho hiéu lyc phap 1y cia cac bang doc quyén sang ché va céc loai
hinh bao ho khac ddi voi sang ché lién quan dén viéc chuyén giao hodc hiéu
luc phap 1y ctia nhitng chuyén nhuong khac theo yéu cau hoic dat duoc bai
bén bén chuyén quyén”. Trén tinh than d6, nhom cac nudc dang phat trién
khuyén nghi rang viéc loai trir nay chi nén 4p dung d6i véi cac diéu khoan ap
dat cac trd ngai mot cach bét hop 1y. Trong truong hop bat ky, Didu 40.2 quy
dinh cac tré ngai vé quyén va nghia vu cua cac bén phai duoc xac dinh phu
hop véi luat 4p dung thich hop véi mdi thanh vién Hiép dinh.

Thit ba, diéu khodn vé cdp li-xang tron géi bdt budc trong hop dong
st dung doi twong SHCN

Diéu 40.2 cua Hiép dinh quy dinh 1 viéc cac bén thoa thuin cac diéu
khoan trong hop déng ngan cAm hanh vi cdp li-xing tron géi bit budc. Hanh
vi trén c6 thé dan dén nguy co kinh doanh ddc quyén cia bén chuyén quyén.
Trong linh vuc SHTT, hanh vi ndy xay ra khi bén duoc chuyén quyén bi ngin
cam khong duoc chuyén quyén, ban, phan phdi hodc st dung nhirng coéng
nghé dang canh tranh trén thi truong. Nhiing thoa thuan vé kinh doanh doc
quyén dugc danh gia theo nguyén tic hop 1y va ngudi ta s& xem xét lidu
nhirng quy dinh han ché c6 nhim dam bao nhitng loi ich hop phap nhu d6 bao
mat ddi v6i cong nghé duge chuyén giao hay nhimg nd luc hét minh cta bén
duoc chuyén quyén nham thuc hién cic nghia vu khuyén mai hay phan phdi
hay khong. Hé qua cta hinh thtc kinh doanh déc quyén co thé tic dong

cudng birc tir bén thir ba, tirc 1a khi bén duoc chuyén quyén dugc chuyén giao
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cong nghé voi diéu kién phai mua hang hoa hodc dich vu tir mot bén thi ba.
Hanh vi cap li-xang tron g6i bat budc thé hién & ndi dung cac thoa thuan sau:

Mot la, thoa thuin cung cdp mdt san pham hoic cong nghé véi didu
kién bat hop 1y trong hop dong sir dung ddi tuong SHCN. Mot hinh thirc kinh
doanh ddc quyén thudng duoc xem nhu mot loai hinh riéng 1a thoa thudn
cung cip mot san pham hodc cong nghé véi diéu kién bén duoc chuyén quyén
c6 thé mua san pham khac hodc mot dong san pham khac tir nha cung cap. Co
thé tha“iy, thoa thuan co6 diéu kién trén 1a mot “ké sach” duge cac nha cung cép
str dung khi ho s& hitu mot san pham c6 wu thé trén thi trudng va san pham
nay dugc st dung nhim muc dich phat huy cac loi thé canh tranh trén thi
truong cta san pham dé trong théa thuan c6 didu kién ma co thé khong co
duoc wu thé thi truong. Ly do cta viée ngin cAm xudt phat tir nghién ctru cua
UNCTAD vé viéc kiém soat cac hoat dong han ché trong cac giao dich chuyén
giao cong nghé da xac dinh rd cac diéu khoan han ché khong chinh dang duoc
quy dinh trong hop dong chuyén quyén sir dung cong nghé, theo d6 bén duoc
chuyén quyén bi bat budc phai mua “cong nghé bd tro, sang ché va cai tién
trong tuong lai, cac san phém hoac dich vu ma bén mua khong mong mubn”
hodc han ché khong chinh dang viéc tiép can cac ngudn céng nghé, hang hoa
hodc dich vu nhu mot diéu kién dé duoc st dung cong nghé dugc chuyén
giao, trong trudong hop nhitng han ché nay khong phai dé dam bao chit luong
va hiéu ning cua san phim duoc san xuat theo hop dong chuyén quyén”.

Hai la, cac diéu khoan han ché vé xuat khau trong hop dong. Theo do,
trong hop dong co cac diéu khoan liét ké vé nhiing han ché vé xuat khau cia
bén dugc chuyén quyén dugc coi 1a nhimng thoa thuan bat hop phap. Tuy
nhién, trong qué trinh dam phan Hiép dinh TRIPS mot sd qubc gia ciing da
néu quan diém rang cac han ché vé xuat khau c6 thé dugc coi 1a hop 1y khi
viéc nay duoc coi 1a can thiét nham bao ho quyén SHTT cua bén chuyén

quyén tai cac nudc dang phai 4p dung nhirng han ché nay hay nham bao vé

93. UNCTAD (1982), Control of Restrictive practices in transfer of Technology transactions.
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tinh bao mat cua bi quyét k¥ thuat cé lién quan. Ngoai ra, han ché vé xuat
khau ciing duoc phép khi bén chuyén quyén chuyén giao quyén sir dung doc
quyén cho mdt bén khac. Pong thoi, viéc han ché xuat khau duoc gidi han
bang dinh luong hay lanh tho hay thoa thuan chip thuin trudc d6 cho viée
xuat khau va nhitng han ché dugc chting minh 1a hop 1y nhim bao vé cac
quyén loi hop phép cua bén chuyén quyén va bén duge chuyén quyén.

Ba la, diéu khoan han ché vé viée st dung nguén nhan luc kém hanh
vi chuyén giao. Mot trong nhirng thoa thuan rang budc va han ché quyén cta
bén dugc chuyén quyén trong hop dong 13 bén chuyén quyén ép budc bén
duoc chuyén quyén phai st dung ngudn nhan luc do chinh bén chuyén quyén
chi dinh. Néu diéu khoan thoa thuan trén ton tai trong hop dong duoc coi 1a
chi hop 1y va khong phat sinh hi€u luc gitta cac bén. Ngoai tru, trudong hop
néu viéc nay 1a can thiét @& dam bao tinh hiéu qua cua hoat dong chuyén giao
cong nghé, tic 1a trong trudng hop quy dinh han ché nay di duoc ap dung qua
thoi han va bén chuyén quyén dang c6 ngudn nhan lyc di dugc dao tao mot
cach thich dang dé gi6i thiéu cho bén duoc chuyén quyén. Mit khac, hanh vi
thoa thuan sir dung ngudn nhan luc do bén chuyén quyén chi dinh ¢ thé dugc
cac bén thiét 1ap trong pham vi ngoai giai doan chuyén giao nhu mot goi giao
dich doc quyén riéng biét ma trong hop dong d6 ¢ cac dich vu khong can
thiét duoc quy dinh cing voi céng nghé duoc chuyén quyén.

Ngoai ra, Diéu 40.2 cua Hi¢p dinh TRIPS cho phép céc nudc thanh
vién quy dinh r& trong ludt phap ctia minh “cac hoat dong hay diéu kién
chuyén quyén trong mot sb truong hop dic biét ciu thanh hanh vi lam dung
quyén SHTT va co tac dong bat loi t&i canh tranh trong thi trudng co lién
quan”. Nhu vy, mic du khong quy dinh mét cach truc tiép, nhung tir cac quy
dinh cua Diéu 40 co thé thiy duoc Hiép dinh TRIPS di ghi nhan mdt sd cin
ctr cho viéc han ché chuyén quyén st dung cac d6i tuong SHCN, bao gom:

Thir nhadt, v6i quy dinh tai Diéu 40.2 cta Hiép dinh thi cac qudc gia

thanh vién c6 thé quy dinh cu thé cic cin ctr han ché chuyén quyén str dung
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d6i twong SHCN trén tinh than cta Hiép dinh va phu hop voi diéu kién cua
mdi quéc gia thanh vién.

Thit hai, trén co s& quy dinh ctia Diéu 40 vé cac diéu kién ma Hiép
dinh yéu ciu qudc gia thanh vién phai tuan thu c6 thé xac dinh cac cin ct cho
viéc han ché chuyén quyén sir dung ddi tugng SHCN bao goém: (i) han ché khi
ton tai diéu khoan vé chuyén giao nguoc trd lai quyén sir dung ddc quyén; (ii)
han ché khi t6n tai diéu kién ngin ngira viéc phan d6i hiéu lyc phéap 1y cua
bén dugc chuyén quyén; (iii) han ché khi ton tai diéu khoan vé cép li-xing
tron goi bat budc trong hop dong str dung dbi twong SHCN.

Pay 1a nhitng cin ct dugc phap luat nhiéu nudc thanh vién WTO ghi
nhan va dugc ap dung trong thuc tién han ché chuyén quyén su dung ddi
twong SHCN. Tuy nhién, Hiép dinh TRIPS khong liét ké va cing khong dua
ra tiéu chi cu thé nham x4c dinh truong hop nhu thé nao duoc coi 1a hanh vi
chuyén giao nguogc tré lai quyén st dung ddc quyén hay hanh vi cép li-xing
tron gbi bat budc trong hop dong sir dung ddi twong SHCN... Do do, cac
quéc gia thanh vién WTO c¢6 quyén ty do xac dinh cac trudng hop trén trong
phap luat qudc gia minh ciing nhu duoc quyén tu do x4c dinh cac can cir han
ché chuyén quyén st dung d6i twong SHCN trong phép ludt cta qudc gia.

1.3.2. Han ché chuyén quyén sir dung cdc doi twong sé hitu cong
nghiép theo phdp ludt Lién minh Chdu Au

1.3.2.1. Khdi qudt vé phdp ludt Lién minh Chéau Au

Lién minh Chau Au (EU) 1a lién minh kinh té - chinh tri bao gdm 27
quéc gia thanh vién thudc Chau Au. Lién minh Chau Au duoc thanh 13p boi
Hiép udc Maastricht vao ngay 07/02/1992 dya trén Cong dong Chau Au (EC)
trén nén tang chu nghia toan ciu hoa ndi riéng va chi nghia tu ban nodi
chung™. Trai qua thoi gian phat trién, EU khong nging gin két va phat trién
thanh “dai gia dinh Chdu Au” v&i 27 nuwéc thanh vién. Nhing nén vin hoa da

dang, ngdn ngir khac nhau ciing nhimng trang st qudc gia riéng biét, tat ca déu

94. Chir Thi Nhuén - Vién nghién ctru Chau Au (2007), “Khai quét vé h¢ thong phap luat EU”, Tap chi
Nghién ciru Chau Au, $6 09/2007.
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nhoém hop lai thanh lién minh nho nhitng gia tri chung, dé 1a dan chu, ty do,
cong bang xa hoi, ton trong nhan quyén.

Co s& phap 1y cho su hinh thanh va phat trién caa EU d6 chinh 1a hé
thong luat phap trong Lién minh Chau Au - EU. Hé théng phap ludt ndy c6
nhimg dic thu nhat dinh, khong giéng hé théng luat phap ctia mot qudc gia ciing
khong giéng hé thong phap luat quoc té. N6 duoc hinh thanh tir cic ngudn chu
yéu 1 bao gdm mét loat cac van kién phap 1y co ban duoc ky két giira Chinh
phu cac qudc gia thanh vién EU nhu: Hiép wdc Paris nim 1957, Pao ludt Chau Au
thong nhat (SEA) nim 1986, Hiép wdc vé Lién minh Chau Au nim 1992 (Hiép
udc Maastricht), Hi€p udc Amsterdam nam 1997, Hi€p udc Nice nam 2001... va
nhitng van ban phap 1y trong linh vuc lap phéap, hanh phap va tu phap cua cac co
quan trong Lién minh Chau Au”. Lién minh Chau Au khéng chi c6 nhitng dong
gop quan trong dudi goc do kinh t& ma con dong gop cho hé théng phap lut
SHTT thé giéi nhimg quy dinh hét strc quy gié, trong d6 ¢6 cac quy dinh vé SHTT
no6i chung va han ché chuyén quyén str dung cac ddi tuong SHCN noi riéng.

Trong phap luat EU, van dé vé chuyén quyén st dung cac d6i tuong
SHCN néi chung va han ché chuyén quyén st dung cac ddi twong SHCN noi
riéng dugc quy dinh tai Chi thi s6 2008/95/EC cta Nghi vién Chau Au va Hoi
ddng Lién minh Chau Au vé viéc thong nhét quy dinh ctia qudc gia thanh vién
vé nhéan hiéu va Quy ché sd 207/2009 cua Hoi déng Lién minh chiu Au vé
nhan hiéu cong dong’®. Ngoai ra, quy dinh vé van dé trén con duoc hudng dan
tai cac vin ban huéng dan ciia Vin phong hai hoa luat phap trong thi trudng
ndi khdi cia Lién minh chidu Au (The Office of Harmonization for the

Internal Market - OHIM) ma Van phong hai hoa luat phap trong thi trudong

95. Hoang Vin Anh (2004), “Toa 4n Chau Au vai tro thuc ddy tién trinh hinh thanh Lién bang Chau Au”,
Tap chi Nghién ciru Chdu Au, s6 04/2004.

96. Nhan hiéu Cong df‘)ng la mdt loai nhan hiéu dac biét ctia Cong déng Lién minh Chau Au. Tai Lién minh
Chau Au, nhin hiéu dugc chia thanh 4 loai cin ct vao pham vi bao hg cua nhén hi¢u: nhan hi¢u quéc gia
(national trademark) - dugc bao hg trong pham vi quéc gia; nhan hiéu Benelux (Benelux trademark) - duwgc
bao hé trong pham vi lanh thd cac qubc gia Benelux (bao gdm qudc gia Bi, Luxembourg va Ha Lan) chi cin
qua mét thu tuc dang ky duy nhét; nhin hiéu Cong ddng (Community trademark) - duoc bao ho trong pham
vi 1anh thé cua toan bd Cong dé)ng Lién minh Chau Au chi cn qua mdt thu tyc dang ky duy nhit; nhin hiéu
qudc té (international trademark) - dwoc bao hd trong pham vi quéc t& (cac qubc gia) theo thi tuc cia Diéu
wdce qubc té v& vin dé nay - Hiép dinh Madrid va Nghi dinh thu Madrid.
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ndi khéi ctia Lién minh Chau Au nay di duoc doi tén thanh EUIPO (Co quan
SHTT lién minh Chau Au - European Union Intellectual Property Office).

1.3.2.2. Néi dung vé han ché chuyén quyén sir dung cdc doi twong sé
hitu céng nghiép ciia phdp ludt Lién minh Chédu Au

Nhu d3 trinh bay ¢ trén, ndi dung vé chuyén quyén str dung cac dbi tuong
SHCN va han ché chuyén quyén st dung cac dbi twong SHCN ma tap trung
cht yéu 13 han ché li-xang nhan hiéu duoc quy dinh tai Chi thi s 2008/95/EC
ctia Nghi vién Chau Au va Hoi dong Lién minh Chau Au vé viéc thong nhat
quy dinh ctia qudc gia thanh vién vé nhan hiéu va Quy ché sb 207/2009 cua
Hoi dong Lién minh Chau Au vé nhin hiéu cong dong. Cac quy dinh lién
quan dén ndi dung li-xing nhan hiéu ciia khu vyc lién minh nay thé hién & chd:

Thir nhdt, nhom cac quy dinh vé ndi dung cta hop dong li-xang nhén
hiéu bao gdm: thoi han chuyén quyén; dang hop ddng chuyén quyén; pham vi
gi6i han quyén st dung; pham vi lanh tho chuyén quyén st dung. ..

Thit hai, nhdm cac quy dinh vé ding ky hop dong li-xing nhin hiéu.
Theo d6, phap luat Lién minh Chau Au quy dinh: “Viéc dang ky li-xdng la
khéng bdt bubc va khong danh hwéng dén hiéu e cua li-xang”, trir truong
hop khoan 1 Didu 23 Quy ché s6 207/2009 ctia Hoi dong Lién minh Chau Au
quy dinh: “Hop dong li-xdang nhan hiéu chi c6 hiéu liec doi véi bén thir ba c6
lién quan néu né dwoc dang ky”.

Thir ba, nhém cac quy dinh vé han ché trong hop dong li-xing nhin
hiéu voi viée quy dinh vé nhitng ndi dung ma cac bén li-xing khong duoc
phép thoa thuén va dua vao hop ddéng boi hop dong li-xang nhan hiéu c6 mdi

lién hé mat thiét voi phap luat canh tranh, bdo ddm cho thi truong canh tranh”’.

97. Mbi lién hé nay xuit phat tir ban chit ciia quyén doc quyén cta chu sé hitu dbi véi cac ddi twong quyén
SHCN cua minh, thé hién & viée trong thoi han va pham vi bao hg, viéc sir dung dbi tuong quyén SHCN
dugc bao ho phu thudc hoan toan vao y chi cua chu s¢ hitu (chu s¢ hiru tu khai thac hoac li-xang cho phép
ngudi khic s dung theo y chi cua minh). Chinh vi Vay, trong truong hop chu sé hitu lam dung quyén doc
quyén nay cia minh, chu s¢ hitu c6 thé c6 nhitng hanh vi giy hai cho thi truong canh tranh va loi ich cua xa
hoi. DBé ngan ngura viéc nay, phap luat thuong quy dinh mot sb giéi han quyén doc quyen cua chu sO hiru
trong mdt sO truong hop, trong d6 dién h1nh nhu co ché Bét budc chuyén giao quyén sir dung mét sb dbi
tugng SHCN hoic co ché diéu chinh mét s ndi dung khong duge phép thoa thuan trong hop dong li-xing
trong trudong hop chi so hitu chuyén giao quyén sir dung cho chu thé khac.
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V& nguyén tic, cac bén khong duoc thoa thuan nhimg van dé dya trén sy lam
dung quyén doc quyén déi véi dbi twong SHCN dé dua ra nhimg nghia vu rang
budc bat loi cho bén kia va/hoidc co hai cho thi truong canh tranh, cho x3 hoi.

Nghién ciru hé théng phap luat Lién minh chau Au cho thiy sy diéu
chinh vé han ché chuyén quyén st dung nhin hiéu trong hop dong li-xing
nhan hiéu thé hién & hai khia canh chi yéu sau:

M0t 14, quy dinh tai khoan 2 Piéu 8 Chi thi 2008/95/EC va khoan 2
biéu 22 Quy ché 207/2009 bén canh viée liét ké cac ndi dung co ban cua hop
ddng li-xang nhan hiéu, con c6 vai tro 1a mot khung gidi han ngan ngira cac
bén thoa thuan nhitng ndi dung khong hop 1y va co tic dong xau dén thi
truong canh tranh. Cac quy dinh nay duogc coi 1a mét “danh sach dong” nhiing
van dé lién quan dén quyén doc quyén ctia cha s hiru nhan hiéu ma chu so
hitu ¢ thé vién dan cac diéu khoan trong hop dong dé chéng lai bén dugc li-
xang vi pham nghia vu lién quan. Cé nghia 13, ngoai trir nhitng vin dé dugc
liét ké trong quy dinh nay, cha s¢ hiru khong duogc phép dinh ra bat ctr nghia
vu ndo khac cho bén duogc li-xang véi 1y do xuét phat tir quyén doc quyén cua
minh. Pay ciing dugc coi 13 mot cach thirc dé phap luat Lién minh Chau Au
ngin chin chu so hitu lam dung quyén doc quyén ctia minh va dua ra cac
nghia vy, rang budc bat loi cho bén duoc li-xang cling nhu cho thi truong
canh tranh chung cta Lién minh Chau Au. Nhu viy, ngoai trir cac ndi dung
duoc liét ké trong khoan 2 Piéu 8 Chi thi 2008/95/EC va khoan 2 Piéu 22
Quy ché 207/2009 thi cha s hitu khong duogc vién din va lam dung quyén
ctia minh d6i v6i nhin hiéu dé rang budc bén dugc li-xang bt cr nghia vu bat
loi nao khac™.

Hai la, thuc tién xét xtr cac tranh chap phat sinh tir hop dong li-xing
nhan hiéu tai Chau Au, céc co quan tu phap thuong van dung cac hoc thuyét

dé danh gia tinh hop phéap cta cac diéu khoan trong hop dong li-xang ma cac

98. Nguyén Thi Hanh L& (2014), “Phap luat Lién minh Chau Au v& hop dong li-xdng nhan hi¢u va mot s6 bai
hoc kinh nghi€ém”, Tap chi Nghién ciru ldp phdp, s6 5 (261).
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bén dang tranh chip 14 c6 vi pham phap luat canh tranh hay khong. Céc hoc
thuyét chu yéu va phé bién duoc van dung trong thuc tién xét xir do la:

(i) Hoc thuyét thi truong théng nhat (unified market): hoc thuyét nay
xem nhiing thoa thuan trong hop dong li-xang 1a vo hiéu néu ching c6 kha
ning gdy anh hudng tiéu cyc dén sy hinh thanh va ton tai ciia mot “thi truong
chung thdng nhit”, tao nén sy phan chia thi truong” .

(ii) Hoc thuyét 1y 18 hop 1y (rule of reason): ndi dung ciia hoc thuyét
ndy vé co ban 13 nhitng thoa thuan rang budc nghia vu gitta cic bén trong hop
ddng li-xang mac du han ché mot sé quyén nhat dinh cta cac bén nhung néu
su rang budc d6 1a can thiét va c6 ich cho su phat trién thi truong thi thoa
thuan d6 khong bi ngan cam'®.

(iii) Hoc thuyét ton tai va thuc thi (existence v. exercise): hoc thuyét
ndy c6 ndi dung co ban 1a quy dinh phap luat thuc chat khong tac dong, diu
chinh dén sy t6n tai quyén SHTT ma 13 dén su thuc thi cac quyén d6. Tuong
tu, ban than cac thoa thuan trong hop dong li-xing co6 thé khong bi phap luat
diéu chinh nhung néu su thuc thi cac thoa thuan d6 gay anh huong xau dén thi
truong thi chiung s& bi phéap luat ngin cdm. Hoc thuyét nay hién nay da dugc
thay thé bang hoc thuyét dbi twong dic trung (specific subject matter)'".

(iv) Hoc thuyét d6i twong dic trung (specific subject matter): ndi dung
ctia hoc thuyét nay cho rang viéc thuc thi mot quyén SHTT chi dugc cho phép
néu nd c6 mdi lién hé chat ché voi ddi twong dic trung ctia quyén SHTT do.
Tuong ty, mot thoa thuan trong hop dong li-xing chi dugce cho phép néu nd
quan hé mat thiét vé ban chat v6i d6i tuong cua hop dong li-xang' .

Trong s6 cac hoc thuyét nay, hoc thuyét rule of reasons va hoc
thuyét specific subject matter c6 thé coi 13 hai hoc thuyét quan trong cha yéu
dé co quan giai quyét tranh chdp danh gia su hop phap cua cac thoa thuan

trong hop dong li-xing trong hé théng phap luat Lién minh Chau Au.

99. Guy Tritton (2002), Intellectual Property in Europe, 2nd Edition, Sweet & Maxwell, London, tr. 625.
100. Guy Tritton (2002), tldd, tr. 618.
101. Guy Tritton (2002), #ldd, tr. 612.
102. Guy Tritton (2002), #ldd, tr. 612.
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Do6i chiéu véi cac quy dinh Viét Nam vé han ché chuyén quyén st
dung d6i tuong quyén SHCN tai khoan 2 Piéu 144 Luat SHTT chiing ta nhin
thay phap luat Viét Nam khi dé cap dén noi dung trén mang tinh liét ké cac
diéu khoan cu thé ma cac bén khong duoc phép thoa thuan trong hop dong li-
xing quyén SHCN thay vi nhu cach diéu chinh cua phéap luat Lién minh Chau
Au nhu d3 trinh bay & phan trén. Cach thirc diéu chinh theo hinh thuc liét ké
cua phép luat Viét Nam c6 han ché 1a d3 tao ra mot “danh sdch dong” nhiing
diéu khoan bj cAm. Trén thuc té, c6 thé phat sinh nhiéu tinh huéng ma phap
luat chua dy liéu trude, cac bén cb thé co nhitng thod thuan hoan toan khong
thudc “danh sich cam” ndy, du rang viéc thyc thi chung c6 thé anh huong
x4u dén thi trudng canh tranh, khach hang hoic mdt trong cac bén co lién
quan dén hop dong li-xang. Tur cach tiép can mang nhiéu diém khac biét so
v6i phap luat Viét Nam, phap luat Lién minh Chau Au c6 thé 13 nhimg bai
hoc kinh nghi€m hiru ich cho cac nha lam luat Viét Nam trong vi¢c hoan thi¢n
hé thong phap luat vé diéu chinh han ché chuyén quyén st dung ddi tuong
quyén SHCN nhim hai hoa dugc loi ich gitta cha sé hiru véi loi ich cong
ddng ciing nhu tao diéu kién cho sy phat trién nén kinh té - xa hoi.

Két luén chwong 1

Tir nghién ctru va phan tich cac nodi dung trong chuong 1, ¢6 thé rat ra
mét s6 két luan nhu sau:

Thit nhat, Han ché chuyén quyén st dung cac dbi twong SHCN 14 viée
Nha nuéc khong cho phép hodc cho phép chu sé hitu, ngudi cod quyén sir
dung hop phap trong pham vi quyén sir dung ctia minh dugc chuyén quyén st
dung d6i teong SHCN cho ca nhén, t6 chitc khac nhung phai bao dam céc
diéu kién cho viéc sir dung cac ddi tuong SHCN do.

Thir hai, dé dam bao tinh khoa hoc va hiéu qua, khi xay dung cac quy
dinh vé han ché chuyén quyén str dung cac ddi twong SHCN phai dua trén cac
can ctr sau: (1) Chuyén quyén st dung ddi twong SHCN bi han ché bsi dic
diém cua timg d6i tuong SHCN; (2) Chuyén quyén sir dung d6i tuong SHCN
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bi han ché nham muc dich bao dam quyén cua cic bén lién quan nhu quyén
ctia cac bén trong hop dong sir dung d6i tuong SHCN, bao vé quyén loi cia
nguoi tiéu ding va bao dam loi ich chung xa hoi; (3) Chuyén quyén sir dung
dbi twong SHCN bi han ché trong nhitng diéu kién dic thu; va (4) Chuyén
quyén str dung d6i twong SHCN bi han ché trong truong hop chu sé hitu ¢o
hanh vi vi pham phap luat canh tranh.

Thur ba, trén co s& xac dinh rd rang cac can clr han ché, luén 4n da xay
dung cac truong hop cu thé vé han ché chuyén quyén st dung cac ddi tuong
SHCN vé mat 1y luan dé 1am tién dé cho viéc ra soat va phan tich céc truong
hop han ché chuyén quyén st dung cac ddi twong SHCN theo quy dinh cua
phap luat Viét Nam.

Thir tw, nghién ctru cac quy dinh vé han ché chuyén quyén str dung dbi
tugng SHCN trong Hiép dinh TRIPS va phap luat Lién minh Chau Au dé rat
ra nhiing gia tri tham khao cho Viét Nam trong qua trinh thyc thi cac cam két
qudc té, hoan thién phéap luat Viét Nam vé han ché chuyén quyén si dung d6i
twong SHCN dap g doi hoi ctia hoat dong quan 1y xa hoi va hoi nhap kinh

té quoc te.
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Chuong 2
THU'C TRANG PHAP LUAT VIET NAM
VE HAN CHE CHUYEN QUYEN SU DUNG CAC POI TUQNG
SO HU'U CONG NGHIEP VA THUC TIEN AP DUNG

Can ct vao nhitng van dé 1y luan da giai quyét ¢ chuong 1, trong
chuong nay, tac gia tip trung lam 1o thyc trang phap luat va thyc tién ap dung
quy dinh vé han ché chuyén quyén sir dung cac ddi tuong SHCN tai Viét Nam
v6i1 cac ndi dung sau day.

2.1. Thue trang phap ludt Viét Nam vé han ché chuyén quyén sir
dung cac doi twong sé hiru cong nghiép

Niam 2005 14 ndm danh dau su ra doi cia Luat SHTT - dao luat
chuyén nganh théng nhat ddu tién ¢ Viét Nam chia dung cac quy pham
nguén co béan diéu chinh cac quan h¢ vé SHTT va cling 1a nam B§ luat Dan su
nam 2005 thay thé cho B0 luat Dan sy nam 1995. Luat SHTT nam 2005 duoc
x4y dung trén nguyén tic tao ra mot dao luat théng nhat chuyén nganh vé
SHTT, quy dinh cu thé dé han ché cac van ban duéi luat va tao diéu kién cho
cac chu thé thi hanh, trong d6 bao quat dugc nhirng van dé dic thu cua quan
hé phap luat SHTT. Trong mdi quan hé véi cac dao ludt khac, Luat SHTT
duoc xay dung dya trén tinh than tranh chong chéo, mau thuin, nhitg van dé
ddc thu ma phap ludt chung khong diéu chinh hodc khong phu hop thi duoc
quy dinh cuy thé trong Luat SHTT.

Vo1 su ra doi cua Luat SHTT nam 2005 va Bo luat Dan sy nam 2005
thi cac quy dinh vé han ché chuyén quyén str dung cac di twong SHCN da c6
su thay d6i quan trong. Cu thé:

B6 luat Dan sy nam 2005 vén tiép tuc quy dinh mot sd khia canh cua
quyén SHTT nhung thuc chat khong dap tng thuc tién boi da c6 sy diéu chinh
cua Luat SHTT. Muc 2 chuong X cua Luat SHTT 2005 (SBb, BS nam 2009)

tir Diéu 141 dén Diéu 144 vé “Chuyén quyén sir dung cac dbi tuong so hitu
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cong nghiép” quy dinh vé hiéu luc ctia hop dong str dung d6i tuong SHCN va
hd so ding ky hop dong sir dung ddi tuong SHCN (Piéu 148 va Diéu 149
Luat SHTT) trong d6 c6 cac quy dinh vé han ché trong chuyén quyén sir dung
dbi twong SHCN. Diéu 26 Nghi dinh 103/2006/ND-CP ngay 22/9/2006 duoc
SP, BS bai Nghi dinh 122/2010/ND-CP ngay 31/12/2010 quy dinh chi tiét va
hudng dan thi hanh mot sé diéu cua Luat SHTT vé SHCN va diém 47-49 cua
Thong tu 01/2007/TT-BKHCN ngay 14/02/2007 dugc SB, BS boi Thong tu
05/2013/TT-BKHCN ngay 20/02/2013 d3 huéng din chi tiét hon vé hd so va
thu tuc dang ky hop dong chuyén giao quyén SHCN.

Ké tir khi Luat SHTT nam 2005 hiéu luc thi hanh, trong cac vin ban
phép luat dd khong con sir dung thudt ngir “li-xang” hay “chuyén giao quyén
str dung” ma duogc thay thé bang thuét ngit “chuyén quyén st dung”. Theo do,
phap luat vé han ché chuyén quyén sir dung ddi twong SHCN duoc quy dinh
trong nhiéu diéu luat khac nhau va tip trung nhiéu tai Diéu 142 va Piéu 144
cua Luat SHTT.

Ngay 14/6/2019, Qudc hoi da thong qua Luat S, BS mot s6 diéu cua
Luat Kinh doanh bao hiém, Luat SHTT (c6 hiéu luc tir ngay 01/11/2019) dé
pht hop v6i nhirng cam két ctia Viét Nam khi gia nhap Hiép dinh ddi tac toan
dién va tién bd xuyén Thai Binh Duong (CPTPP). Theo d6, ¢ su diéu chinh
lién quan dén quy dinh vé cac hop dong chuyén quyén st dung d6i tuong
SHCN, d6 1a cac hop ddng chuyén quyén str dung nhan hiéu khong bat budc
phai dang ky tai co quan nha nude vé SHCN thi méi c6 gia tri phap 1y v6i bén
thir ba. Dong thoi, ngay 16/6/2022, Qudc hoi thong qua Luat SB, BS mét sd
diéu ctia Luat SHTT véi hon 100 diéu duge SP, BS & hau hét cac linh vyuc
nhu: nhan hiéu, quyén tac gia va quyén lién quan, sang ché, KDCN trong d6
c6 mot s6 diéu chinh vé viéc cho phép ding ky nhin hiéu 4m thanh, b sung
quy dinh vé bat budc chuyén giao quyén st dung ddi v6i sang ché...

Luat SHTT SB, BS nam 2022 da dugc xay dung va ban hanh véi muc

tiéu thé ché hoa, ndi luat hoa cac cam két qudc té, tao khudn kho phép 1y cu
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thé cho hoat dong SHTT ctia Viét Nam. Trén co s& do, ngay 23/8/2023,
Chinh pha da ban hanh Nghi dinh s 65/2023/ND-CP quy dinh chi tiét mot so
diéu va bién phap thi hanh Luat SHTT vé quyén SHCN, bao vé quyén SHCN,
quyén d6i véi gidng ciy trong va quan 1y nha nudc vé SHTT (thay thé cho
Nghi dinh s6 103/2006/ND-CP dugc S, BS bai Nghi dinh 122/2010/ND-CP)
di SP, BS mot sd ndi dung quan trong trong d6 ¢ cic quy dinh vé han ché
chuyén quyén str dung ddi v6i sang ché, KDCN, thiét ké bd tri 1a két qua cta
nhiém vu khoa hoc va cong nghé sir dung ngan sach nha nuéc va han ché
chuyén quyén sir dung ddi véi sang ché mat. C6 thé noi, Luat SHTT S, BS
nim 2022 va cac vin ban hudng dan thi hanh di bao dam tinh 6n dinh, minh
bach, kha thi, d& tiép can cta hé théng phap luat SHTT, phuc vu déc luc cho
su nghiép phat trién dat nudc trong thoi ky cong nghiép hoa, hién dai hod va
héi nhap qubc té.

2.1.1. Thuc trang quy dinh phdp ludt vé can civ han ché chuyén
quyén sir dung cdc doi twong sé hivu cong nghigp

Luat SHTT hién hanh d3 quy dinh cu thé cac cin ctr va diéu kién han
ché d6i vai truong hop bat bude chuyén giao quyén sir dung dbi voi sang ché
tai Diéu 145 va Diéu 146 cua Luat nay. Trong khi d6, ra soat toan b nodi dung
han ché chuyén quyén str dung cac ddi twong SHCN thi Luat SHTT chi quy
dinh cac truong hop han ché chuyén quyén sir dung theo Piéu 142 va quy
dinh cac didu khoan cAm ma bén chuyén quyén khong duoc han ché bat hop
1y d6i v&i bén duoc chuyén quyén theo khoan 2 Diéu 144 cta Luat nay cung
v&i mot sd truong hop han ché cu thé nim rai rac & mot sb diéu luat khéac cua
luat ma hoan toan khong c6 quy dinh nao dé cap vé cac cin clr han ché trong
viéc chuyén quyén sir dung d6i twong SHCN. C6 thé thiy, viéc chuyén quyén
str dung d6i twong SHCN bi han ché theo quy dinh ctia Luat SHTT hién hanh
dya trén cic nguyén tic gidi han cua quyén SHTT néi chung, quyén SHCN
néi riéng va duoc quy dinh tai khoan 1 Diéu 7 Luat SHTT: “Chii thé quyén so

hitu tri tué chi dwoc thuc hién quyén cua minh trong pham vi va thoi han bao



114

hé theo quy dinh ciia Ludt nay”. Theo d6, chii s¢ hitu quyén SHTT chi duoc
chuyén giao quyén SHTT trong pham vi va thoi han bao ho xac dinh.

Nhu vay, véi viec Luat SHTT khong c6 quy dinh ndo dé cap vé cac
can ct han ché trong viéc chuyén quyén st dung d6i tuong SHCN ma chi don
thuan dya vao cac quy dinh vé han ché quyén SHTT noéi chung dugc quy dinh
tai Diéu 7 Luat SHTT d4 tao nén mot “1d hong” trong cac quy dinh cta phap
luat vé van dé nay. Viéc thiéu cac cin ctr han ché trong viéc chuyén quyén st
dung ddi twong SHCN c6 thé dan dén tinh trang thiéu tinh khoa hoc khi xay
dung quy dinh vé han ché chuyén quyén sir dung cac d6i tuong SHCN. Trong
khi d6, yéu t6 han ché chuyén quyén sir dung c6 tac dong truc tiép dén sy bao
ho doc quyén ctia chi sd hiru ciing nhu huéng dén su can bang loi ich cia cac
chu thé khac. Vi vdy, viéc nghién ctru va xdy dung cac cin c cu thé dé 1am
nén tang xay dung cac quy dinh vé han ché chuyén quyén st dung d6i tuong
SHCN khong chi ¢6 ¥ nghia vé mat khoa hoc ma con ¢ gia tri vé mat thuc tién.

2.1.2. Thuc trang quy dinh phdp ludt vé cdc trwong hop han ché
chuyén quyén sir dung cdc doi twong sé hitu cong nghiép

2.1.2.1. Cac quy dinh phdp ludt vé han ché chuyén quyén sir dung lién
quan dén cdc doi tiwong quyén sé hitu cong nghiép

* Quy dinh phdp ludt vé han ché chuyén quyén sir dung cdc doi twong
SHCN béi dic diém cia doi twong quyén

Thir nhat, “quyén st dung chi dan dia 1y, tén thuong mai khong duoc
chuyén giao”.

Khoan 1 Piéu 142 Luat SHTT néu 18: “Quyén sir dung chi dan dia Iy,
tén thiong mai khéng dwoc chuyén giao”. Theo d6, quyén st dung chi dan
dia li, tén thuong mai khong thé 1a d6i tuong ciia hop dong sir dung ddi tuong
SHCN boi 18 chi dan dia 1y 1a loai chi dan thuong mai c6 chitc ning chi dan
vé ngudn goc dia Iy ctia san pham, gitp cho ngudi tiéu dung phan biét duoc
hang hoa dén tir nhimg khu vuc dia 1y ddc biét ma cac diéu kién dia 1y tao nén

tinh chat, chat lugng dac thu cua san phém. Do dé, néu chi dan dia Iy duoc
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chuyén giao cho nhitng chu thé khong san xuat san pham ¢ khu vuc dia Iy d6
s& dan dén thong tin do chi dan dia 1y truyén dat dén nguoi tiéu dung khong
trung thuc, gdy ra nhim 13n cho ngudi tiéu ding vé ngudn gdc xuat xir cla
hang hoa'®. Ngoai ra, chi dan dia 1y 1a tai san thugc Nha nudc cho nén viéc
chuyén giao quyén str dung chi dan dia 1y s& khong thé thyuc hién.

DPong thoi, khoan 21 Piéu 4 Luat SHTT quy dinh: “Tén thwong mai la
tén goi ciia t6 chirc, cd nhdn dimg trong hoat dong kinh doanh dé phan biét
chii thé kinh doanh mang tén goi @6 véi chii thé kinh doanh khdc trong ciing
linh vuee va khu vuee kinh doanh”. Dbi voi tén thuong mai, chu s& hitu chi
duoc st dung tén thuong mai dé xung danh, thé hién trong cic gidy to giao
dich, bién hiéu, san pham... trong kinh doanh ma khong duoc chuyén giao

19 Xuét phat tir cac Iy do trén, quyén sir dung chi dan dia li va

cho nguoi khac
tén thuong mai khong duoc chuyén giao cho ca nhan, to chirc khac va day
khong phai 12 ddi trong ctia hop dong sir dung ddi trong SHCN.

Thit hai, “quyén st dung nhan hiéu tap thé khong duoc chuyén giao cho
t6 chirc, ca nhan khong phai 1a thanh vién ctia chi s¢ hitu nhan hiéu tip thé d6”.

Theo d6, tit ca cac loai nhin hiéu déu duogc phép chuyén quyén st
dung theo quy dinh cta luat. Tuy nhién, quy dinh nay khong ap dung ddi véi
nhin hiéu tap thé hay n6i mot cach khac day la han ché trong chuyén quyén
st dung d6i twong nay. V& nguyén tic, chu so hitu d6i twong SHCN duoc
Nha nudc bao ho thi c6 quyén chuyén quyén sir dung ddi tuong SHCN cia
minh cho bat ky ca nhén, t6 chirc khac nhung khong thé chuyén quyén ddi véi
nhan hi¢u tap thé. Theo quy dinh tai khoan 17 Diéu 4 Luat SHTT: “Nhdn hiéu
tap thé 1a nhén hiéu dung de phdn biét hang hod, dich vu cua cdc thanh vién
ctia 16 chire 1a chii s¢ hitu nhan hiéu d6 véi hang hod, dich vu cua 16 chike, cd

nhdn khéng phdi la thanh vién cia té chire do”.

103. Vii Thi Hai Yén (2008), Bdo hg chi dan dia Iy ¢ Viét Nam trong diéu kién héi nhdp kinh té quéc té,
Luén an tién st Luat hoc, Truong Pai hoc Luat Ha Noi.

104. Truong Pai hoc Luat Ha Noi (2021), Gido trinh Ludt S¢ hitu tri tué Viét Nam, Nxb Cong an nhan dan,
Ha Nai, tr. 198.
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Nhéan hiéu tap thé bi han ché chuyén quyén st dung boi 1& cac ca
nhan, t6 chirc khong phai 14 thanh vién ctia cha so hitu nhan hiéu tip thé sé
khong duoc phéap luat cho phép nhan quyén sir dung nhan hiéu tap thé. Viéc
han ché nay Xuét phat tir viéc nhan hi¢u tap thé 1a mot loai nhin hiéu ngoai
mang nhitng gia tri cia mét nhan hi€u thong thudong ma nd con mang gia tri
cao hon bdi né da caong dinh duoc uy tin va chat lugng cta hang hoa, dich vu
dbi v6i nguoi tiéu dung va xa hoi'”. Cac thanh vién cta chu so hiru nhan hiéu
tap thé khi st dung nhan hiéu tap thé cho hang hod, dich vu ctia minh phai
luén bao dam cam két vé chat lugng ctuia hang ho4, dich vu do minh san Xuat,
cung cdp. Chinh vi vy, nhin hiéu tap thé 1a ddi tuwong bi han ché chuyén
quyén st dung khong chi dé bao dam loi ich cho cac thanh vién cta tip thé
ma gia tri cao hon ctia nd d6 1a bao dam uy tin cho nhin hiéu tap thé do.

Nhu véy, d6i v6i d6i tuong 1 nhan hiéu tap thé thi day 1a dbi twong bi
han ché chuyén quyén st dung va chi dugc chuyén quyén sir dung cho ca
nhan, t6 chirc 1a thanh vién ciia chii s& hiru nhan hiéu tap thé d6. Trong khi
d6, phap luat lai chua tinh dén mot loai nhan hiéu ma viéc chuyén quyén sir
dung hau nhu khong dién ra trén thuc té, d6 1a nhin hiéu ching nhan.

Khoan 18 Diéu 5 Luat SHTT dinh nghia: “Nhan hiéu chimg nhdn la
nhén hiéu ma chii sé hitu nhan hiéu cho phép t6 chire, cd nhan khéc sir dung
trén hang hod, dich vu cua 16 chire, ca nhéan dé dé chung nhan cac ddc tinh vé
xudt xir, nguyén li¢u, vat liéu, cach thurc san xudt hang hoa, cach thirc cung
ccfp dich vu, chat luwong, do chinh xac, do an toan hodc cac ddac tinh khac cua
hang hod, dich vu mang nhan hiéu”.

Dic trung cta nhin hiéu ching nhan 1a cac c4 nhan, t6 chirc khac
mudn st dung nhan hiéu nay trén hang hod, dich vu cuia minh thi phai dugc
su cho phép ctia chu sé hiru nhan hiéu chimg nhan véi cac didu kién chit ché

nham bao dam dugc cac dac tinh vé xuat xur, nguyén liéu, vat li€u, chat luong

105. Hoang Lan Phwong (2022), Phdp ludt Viét Nam vé chuyén quyén sir dung nhan hiéu, Luan an tién si luat
hoc, Hoc vién Khoa hoc X3 hoi, Vién Han 1am Khoa hoc X3 héi Viét Nam, tr. 81.
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hang hoa, dich vu... Muc dich cua chu s& hitu khi bao hd nhan hiéu ching
nhan chinh 1a cho phép hoac khong cho phép nguodi khac sir dung nhan hi¢u
do trén hang hod, dich vu cua ho. Chinh vi vay, viéc chuyén quyén st dung
nhan hiéu chimg nhan khong dién ra trén thuc té va ddy khong phai 1a doi
tugng cua hop doéng chuyén quyén st dung ddi twong SHCN. Trong khi do,
Luat SHTT khong c6 quy dinh nao dé cap dén viéc han ché chuyén quyén st
dung d6i véi d6i twong nay.

* Ouy dinh phdp ludt vé han ché trong viéc thuc hién chuyén quyén sir
dung cdc doi twong SHCN

Bén canh quy dinh vé han ché cac dbi twong SHCN khéng duoc phép
chuyén quyén hoic cic d6i twong SHCN dugc phép chuyén quyén nhung
phai dam bao cac diéu kién cho viéc chuyén quyén st dung thi Luat SHTT
cling d3 quy dinh céc trudng hop han ché trong viéc thuc hién chuyén quyén
str dung ddi v6i cac bén ciia hop dong st dung dbi twong SHCN do 1a:

Thir nhdt, khoan 3 Diéu 142 Luat SHTT quy dinh: “Bén dwoc chuyén
quyén khéng duoc ky két hop dong thir cdp véi bén thir ba, triv truong hop
dwoc bén chuyén quyén cho phép”. Theo d6, bén dugc chuyén quyén duoc
quyén khai thac, sir dung d6i twong SHCN trong pham vi va thoi han nhu da
thoa thuan trong hop dong. Tuy nhién, viéc khai thac, st dung ddi tuong
SHCN phai pht hop v6i quy dinh cua lut va bén duoc chuyén quyén khong
duoc ky két hop dong thir cAp v6i bén tht ba khi chura ¢ su cho phép ctia bén
chuyén quyén. Han ché nay duoc dit ra nham bao vé va bao dam quyén cia
bén chuyén quyén. Pong thoi, phap luat cling da dit ra ngoai 1é ctia han ché 1a
trudong hop néu cod su cho phép cta bén chuyén quyén thi bén duoc chuyén
quyén van c6 thé ky hop ddng thir cap véi ca nhan, t6 chirc khac.

Thit hai, khoan 4 Diéu 142 Luat SHTT néu 1&: “Bén dwoc chuyén
quyén sir dung nhén hiéu c¢6 nghia vu ghi chi dan trén hang hod, bao bi hang

hoa vé viéc hang hoa do dwoc san xuat theo hop dong sw dung nhan hiéu”.
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Nhén hiéu 1a ddu hiéu gitp cho ngudi tiéu dung nhan dién duoc ngudn
géc, Xuét xir hang hoa, dich vu cling nhu chét lugng hang ho4, dich vy, uy tin
ctia nha san xuat. Vi khi chuyén quyén str dung nhan hiéu, bén duoc chuyén
quyén sé tao dung dugc uy tin dbi v6i khach hang theo chit lugng hang hoa,
dich vu do minh cung cép. Do d6, bén dugc chuyén quyén sir dung nhin hiéu
phai c6 nghia vu ghi chi din trén hang hoa, bao bi hang hoa d6. Pong thdi,
quy dinh nay nham muyc dich cung cip thong tin cho khach hang rang day la
hang hoé duogc san xuat theo hop dong str dung nhén hiéu, tirc chat luong san
pham dat tiéu chuan giéng voi san pham gdc mang nhén hiéu. Co thé noi, day
chinh 14 han ché quyén cta bén duoc chuyén quyén véi nghia vu ciia bén
duoc chuyén quyén mot khi nhan quyén khai thac, st dung dbi v6i nhan hiéu.
Tuy nhién, thuc té tai Viét Nam trong nhimg nim qua, nhiéu doanh nghiép
sau khi nhan chuyén quyén st dung ddi voi nhin hiéu da vi pham nghiém
trong vé nghia vu ghi chi dan trén hang ho4, san pham duoc san xuat theo hop
ddng sir dung nhén hiéu va anh huong tryc tiép khong nho dén loi ich cua bén
chuyén quyén trong khi co ché giam sét, xir 1y cac truong hop vi pham trén
chua that su triét dé.

Thir ba, d6i v6i hop dong chuyén quyén sir dung sang ché tai khoan 5
Diéu 142 Luat SHTT quy dinh: “Bén duwoc chuyén quyén sir dung sdng ché
theo hop dong déc quyén cé nghia vu sir dung sang ché nhw chii sé hitu sang
ché theo quy dinh tai khodn 1 Piéu 136 ciia Ludt nay”.

Nhu da phan tich, sang ché 1a mot giai phap k¥ thuat duoc Nha nuée
bao ho khi dép ung day du nhimg diéu kién luat dinh. Viéc dua vao khai thac,
str dung sang ché c6 ¥y nghia vo cing quan trong khong chi d6i voi cha sé hitu
sang ché ma con d6i véi toan xa hoi. Khi xac 1ap quyén SHCN dbi v6i sang
ché chu so hitu phai thue hién nhimg nghia vu nhat dinh trong d6 c6 nghia vu
str dung sang ché. Theo d6, quyén cta chu sé hiru sang ché bi han ché boi
nghia vu san xuit san pham dugc bao ho nham dap tng cac nghia vu d6i véi

lgi ich chung ctia cong dong, cua qudc gia nhu nhu cau quoc phong, an ninh,
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phong bénh, chira bénh, dinh dudng cho nhan dan hoic cic nhu cau cap thiét
cua xa hoi.

Mat khac, xem xét & phuong dién ty do khai thac, st dung sang ché,
trong pham vi quyén str dung ctia minh chi so hitu sang ché c6 quyén chuyén
quyén st dung sang ché cho to chirc, ca nhan khac théng qua cac hop dong
doc quyén hodc khong doc quyén st dung sang ché. Theo tinh chat cua hop
ddng doc quyén, toan bd quyén sir dung sang ché dugc chuyén giao cho bén
duoc chuyén quyén, cha s¢ hitu quyén SHCN dbi véi sang ché khong co
quyén sir dung ciing nhu khong duoc chuyén giao sang ché d6 cho to chirc, ca
nhan khac va chi dugc stir dung sang ché d6 néu duoc bén dugc chuyén quyén
cho phép. Nhu vay, mot khi hop ddng chuyén quyén st dung sang ché doc
quyén duoc thiét 1ap thi bén duoc chuyén quyén méi co quyén khai thac, sir
dung sang ché va han ché duoc dit ra di kém véi viéc chuyén quyén la bén
duoc chuyén quyén c6 nghia vu phai st dung sang ché dé san xuét san pham
duogc bao ho hodc ap dung quy trinh dugc bao ho dé dap trng nhu cau loi ich
chung nhu chinh chi sé hitu sang ché. Trong truong hop, khi xuat hién céac
nhu cau chung theo quy dinh cta luat ma bén duoc chuyén quyén khong thuc
hién nghia vu trén thi co quan nha nuéc c¢6 tham quyén cé thé chuyén giao
quyén sir dung sang ché theo quyét dinh bét budc cho to chirc, ca nhan khac. Can
lwu ¥ rang, nghia vu st dung sang ché nay chi dwoc ap dung d6i véi nhirng
sang ché dugc sang tao dé san xuat ra nhirng san pham phuc vu qudc phong,
an ninh, phong bénh, chita bénh, dinh dudng cho nhan dan hoic cac nhu cau
cap thiét khac cua x3 hoi chtr khong phai ap dung dbi vai tat ca cac sang ché.

Thir tu, han ché chuyén quyén st dung ddi véi sang ché mat. Nhu da
trinh bay, sang ché mat 13 mot giai phap k¥ thuat duoc ap dung trong linh vuc
an ninh, qudc phong c6 tinh méi, tinh sang tao so voi thé gidi va duoc xac
dinh 13 bi mat nha nudc duoc bao vé theo ché do riéng. Theo d6, nhitng thong
tin vé sang ché mat khong thé dugc cong bd cong khai va trién khai ap dung

trong thuc tién nhu cac sang ché thong thudng khac. Luat SHTT SB, BS niam
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2022 lan dau tién da dé cap va thiét 1ap khai niém vé “sang ché mat” trong
mot van ban luat. Khoan 12a Piéu 4 Luat SHTT SB, BS nam 2022 d3 khai
niém “sang ché mat” nhu sau: “Sdng ché mdt la sang ché dwoc co quan nha
nudc c6 tham quyén xdac dinh la bi mdt nha nwée theo phdp ludt vé bao vé bi
mdt nha nuée”. Trong khi d6, toan bd quy dinh cu thé vé sang ché mat ciing
nhu viéc han ché chuyén quyén st dung ddi v6i d6i twong nay va viéc kiém
soat an ninh d6i v6i sang ché mat trude khi dang ky ra nudc ngoai lai duoc
diéu chinh trong mot van ban dudi ludt ma cu thé trudc diy quy dinh tai
chuong Illa ciia Nghi dinh 103/2006/ND-CP ngay 22/9/2006 (dugc SB, BS
boi Nghi dinh s6 122/2010/ND-CP ngay 31/12/2010 quy dinh chi tiét va
hudng din thi hanh mot sé diéu cta Luat SHTT vé SHCN va hién nay duoc
quy dinh tai Chuong IV tr Piéu 48 dén DPiéu 52 cta Nghi dinh sb
65/2023/ND-CP ngay 23/8/2023 ctia Chinh pha quy dinh chi tiét mot sé diéu
va bién phép thi hanh Luat SHTT vé quyén SHCN, bao vé quyén SHCN,
quyén ddi voi gidng cdy trong va quan Iy nha nude vé SHTT (thay thé Nghi
dinh 103/2006/ND-CP SB, BS bai Nghi dinh 122/2010/ND-CP). C6 thé thay,
Luat SHTT SB, BS nam 2022 chi méi dung lai ¢ viéc n€u ra khai niém, quy
dinh rat chung chung vé viéc kiém soat an ninh dbi véi sang ché thudc cac
linh vuc co tac dong dén qudc phong, an ninh ma khong c6 quy dinh cu thé
viéc chuyén quyén str dung ciing nhu thiét 14p cac han ché ciia no trong viée
chuyén quyén st dung nhu thé nao 1a mot trong cac bt cap cua Luat SHTT
hién hanh. RS rang, ddy chinh 1a su thiéu tinh thong nhat trong viéc diéu
chinh cac quy dinh vé sang ché mat caa Luat SHTT hién hanh va bét cap nay
can phai duoc SB, BS cho phu hop.

2.1.2.2. Cdc quy dinh phdp ludt vé han ché chuyén quyén sir dung nham
bdo dam quyén cia cdc bén trong hop dong sir dung doi tiong s6é hitu cong nghiép

Noi dung hop dong str dung ddi tugng SHCN d6 1a sy thoa thuan gitra
cac bén vé cac diéu khoan cua hop dong lién quan dén viéc str dung dbi tuong

SHCN. Bén chuyén quyén va bén dugc chuyén quyén cé quyén thoa thuan vé
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cac diéu khoan nhung sy thoa thuin nay khong phai tuy do thé hién ¥ chi mét
cach tuyét dbi. Xuét phat tir dic diém cac ddi twong quyén SHCN 1a tai san tri
tué nén khoan 2 Piéu 144 Luat SHTT di dat ra cac quy dinh hop dong st
dung ddi trong SHCN khong duoc c6 cac diéu khoan han ché bat hop 1y quyén
ctia bén dugc chuyén quyén. Cac diéu khoan trong hop ddng duoc coi 1a han
ché bat hop 1y quyén ctia bén duge chuyén quyén thé hién & cac ndi dung sau:

Thit nhat, “Cam bén dwoc chuyén quyén cdi tién déi tiong SHCN, trir
nhan hiéu”.

Vé nguyén tic, khi bén duoc chuyén quyén nhin quyén khai thac, st
dung d6i twong SHCN thi c6 quyén cai tién d6i twong SHCN d6. Vi vy, bén
chuyén quyén khong thé lam dung doc quyén dé co thé co cac rang budc
trong hop dong diéu khoan cAm bén chuyén quyén cai tién dbi twong SHCN.
Quy dinh trén di thé hién rd han ché ctia chu so hitu trong hop dong sir dung
d6i twong SHCN. Tuy nhién, viéc cai tién cac ddi tuong SHCN khéng dit ra
ddi v&i nhan hiéu. Theo do, bén duoc chuyén quyén chi dugc phép st dung
nhan hiéu nguyén ban ban d¢au ma khong duoc quyén sira chita, thém bét, cat
xén nhin hiéu boi chirc ning chinh cta nhin hiéu 1a ddu hiéu dung dé phan
biét cac san pham, dich vu cung loai cta cac to chirc, c4 nhan khac nhau trén
thi trudng. Do d6, viéc cai tién nhin hiéu c6 kha ning d& gy nhim l4n va lam
mat di chirc ning phan biét ciia n6'”.

Piém a khoan 2 Piéu 144 Luat SHTT quy dinh vé viéc trong hop
dong sir dung d6i twong SHCN khong dugc cam bén dugc chuyén quyén cai
tién d6i twong SHCN, trir nhin hiéu nhu trén 13 hoan toan hop 1y bai do dic
tinh cta cac d6i tuong SHCN la dugc tao ra dua trén nén tang cua hoat dong
sang tao va d6i mdi khong nging, c6 tinh ké thira cua tu duy va tri tué cua

con ngudi. Do d6, khi str dung ddi twong SHCN, céc chu thé c6 thé d6i méi

106. H5 Thuy Ngoc (2015), “Quy dinh cAm cac diéu khoan han ché quyén trong phap luat vé hop dong
chuyén quyén st dung doi tugng sd hiru cong nghiép ¢ Viét Nam: Nhitng bat cap”, Tap chi Nha nudc va
phap ludt, tr. 27.
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va cai tién cac ddi tuong nay. Viéc cdm bén duoc chuyén quyén cai tién doi
tugng SHCN 14 di nguoc lai véi ban chat sang tao va doi méi khong ngimg
no6i trén. Ngoai 1& ciia quy dinh cdm nay 1a nhin hiéu boi nhan hiéu ¢ chuc
ning chinh 1a phan biét cac san pham, dich vu cing loai cta céc to chirc, ca
nhan khac nhau trén thi trudng. Viéc cai tién nhan hiéu s& gay nham l4n va
lam mat di chtic nang phéan biét nay ciia nhin hiéu. Vi vay, bén chuyén quyén
cd quyén cam cai tién nhan hiéu nham bao vé hinh anh, uy tin cta doanh

nghiép cling nhu quyén loi ctia nguoi tiéu dung'”’

. Tuy nhién, quy dinh phép
luat con chua c6 nhitng quy dinh rd rang thé nao 1a “cai tién”. Cai tién c6 thé
13 thém chi tiét cho d6i twong nhung van nam trong pham vi bao ho, ciling co
thé 13 thay doi d6i twong SHCN dén murc thay d6i ban chét dbi twong. Phap
luat Viét Nam chua quy dinh thé nao 1a “cai tién”, trudng hop nao “cai tién”
thi bi cam va trudng hop ndo “cai tién” 1a khong bi cAm. Boi quy dinh cdm
cai tién d6i tuong SHCN t6i mirc 1am thay ddi ban chét cua ddi tuong dé cho
ra doi mot d6i twong SHCN mdi, ting hiéu qua sir dung 1a diéu bat hop 1y. O
Hoa Ky, néu bén nhan chuyén quyén cai tién ddi twong SHCN t6i muc co thé
duoc cip bang bao ho doc quyén sang ché thi bén d6 c6 quyén st dung'”®. Uy
ban Chau Au dd quy dinh viéc cai tién c6 duoc hay khéng phu thudc vao két
qua cai tién co tach roi hay khong bi mat kinh doanh ban dau'®.

Thit hai, “budc bén dwoc chuyén quyén phdi chuyén giao mién phi
cho bén chuyén quyén cdc cdi tién doi twong SHCN do bén dwoc chuyén
quyén tao ra hodc quyén dang ky SHCN, quyén SHCN déi véi cdc cdi tién do”.

Muc dich ctia quy dinh nay tai diém a khoan 2 Piéu 144 Luat SHTT la

bdo v¢ bén duoc chuyén quyén doi véi nhitng sang tao cia minh trén co so

107. H5 Thuy Ngoc (2015), “Quy dinh cAm cac diéu khoan han ché quyén trong phap luat vé hop dong
chuyén quyén str dung di twong so hitu céng nghiép & Viét Nam: Nhitng bit cap”, Tap chi Nha nude v
phap ludt, s6 11/2015, tr. 28.

108. Té chirc SHTT thé gidi (2008), Trao ddi gid tri - Pam phdn hop dong chuyén giao quyén sir dung cong
nghé - Tai liéu huéng din, Ban dich ciia Cuc SHTT, An phdm WIPO s6 906, tr. 52.

109. Ngé Quéc Chién (2014), “Nghia vu tiép tuc ton tai sau khi hop ddéng chdm dut”, Tap chi Kinh té doi
ngoai, s6 64/2014, tr. 36.
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cac d6i twong SHCN dugc chuyén giao. Khi bén duoc chuyén quyén cai tién
dbi twong SHCN thi c6 thé chuyén giao cho bén chuyén quyén va cd quyén
doi lo1 ich twong ximg. Tuy nhién, quy dinh nay chua thyc hién dugc muc
dich noi trén vi nhitng 1y do sau:

Mot g, thé nao 1a “mién phi”? Luat khong quy dinh cu thé. Hoan toan
c6 thé hiéu mién phi 13 bén cai tién chuyén giao cho bén kia va khéng thu phi.
Tuy nhién, néu hop dong lai c6 ndi dung 14 bén cai tién duoc sir dung cai tién
nay va khong phai tra thém bat ky khoan phi nao sau khi chuyén giao cho bén
chuyén quyén thi ban chat khong phai 1a mién phi nita. Bén cai tién van thu
duoc loi ich vat chat - d6 1a duoc str dung cai tién va khong phai tra thém tién
mac du minh khéng con 1a cha sé hiru. Trong truong hop nay, viéc vo hi¢u
hoa diéu khoan hop déng nay 1a bat hop 1y va di nguoc lai véi thue tién 1ap
phap ¢ nhiéu nudc. An 1& dién hinh cho tinh hudng nay ¢ Hoa Ky 1a vu
Transparent-Wrap Machinery Corp. v. Stokes & Smith Co. Hop dong chuyén
quyén st dung sang ché giita chu sé hiru va bén nhan quyén nay c6 diéu
khoan yéu cau bén nhan quyén phai chuyén giao cho chu so hitu moi cai tién
dbi voi sang ché theo hop ddng, bén nhan quyén cd quyén st dung cac cai
tién nay va khong phai tra thém bat ky khoan phi nao. Toa 4n t6i cao Hoa Ky
da ra phan quyét: diéu khoan nay vé ban chét khong bat hop phap va hoan
toan c6 thé thyuc thi''’.

Hai la, nham trdnh v6 hiéu hoa diéu khoan chuyén giao cai tién trong
hop ddng, bén chuyén quyén co thé ap dit mot mae chi phi chuyén giao doi
v6i cac cai tién ddi twong SHCN (rat thap - chi mang tinh danh nghia) va
bén nhan quyén budc phai chip nhan do ban chit quan hé giita hai bén 1a
quan hé bt binh déng nhu d3 dé cap. Két qua la muc dich bao v¢ bén dugc
chuyén quyén cua phap luat da khong dat duoc va triét tiéu dong luc sang

tao cua ho.

110. Xuan-Thao Nguyen, Robert W.Gomulkiewicz Danielle Conway - Jones (2006), Intellectual Property,
Software and Information Licensing: Law and Practice, The Bureau of National Affairs, Inc., p.198-199.
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Ba la, trong hop dong doc quyén, bén nhan quyén duoc doc quyén sir
dung d6i trong SHCN va khong cho bén thir ba nao duogc quyén st dung, ké
ca bén chuyén quyén. Nho st dung ddi twong SHCN ma bén nhan quyén méi
c6 nhiing sang tao, cai tién trén co s& cac dbi twong do. Trong mot khoang
thoi gian ngan, viée ty sang tao hay cai tién ma khong duoc tiép cin cac ddi
twong SHCN 1a khong thé. Vi vy, viéc bén nhan quyén chuyén giao cho bén
chuyén quyén cac cai tién nay dé d6i lai doc quyén sir dung cac dbi tuong
SHCN, hay néi cach khac 13 doc quyén huong loi tir viéc st dung cac ddi
tuong nay la hop 1y.

Thw ba, “Khong dwoc truc tié'p hodc gian tié}? han ché bén dugc
chuyén quyén xudt khau hang hod, dich vu dwoc san xudt hodc cung cdp theo
hop dong sir dung nhdn hiéu sang cdc vimg lanh tho khéng phdi la noi ma
bén chuyén quyén ndm giit quyén sé hitu cong nghiép doi véi nhan hiéu tiong
wng hodc c6 doc quyén nhdp khau hang hod dé”.

Bén chuyén quyén sir dung khong duge phép bit budc (truc tiép hodc
gian tiép) han ché hanh vi duoc quyén xuat khau hang ho4, dich vu sang ving
lanh thd ma noi d6 bén chuyén quyén khong co doc quyén & d6. Theo d6, bén
chuyén quyén chi c6 quyén cAm bén dugc chuyén quyén xuat khau hang hoa,
dich vy sang vung lanh thd noi bén chuyén quyén c6 doc quyén sir dung d6i
twong SHCN. Quy dinh nay nhim chdng lai viéc st dung d6i twong SHCN
ddc quyén ciia bén chuyén giao, han ché quyén va loi ich xa hoi bi thay ddi do
nhirng yéu t6 tac hai ciia doc quyén gy ra''’.

Quy dinh bao v€é bén nhan quyén nhu vay da boc 10 diém bat cap boi
vi quyén xuit khau chi 1a mot ndi dung trong quyén st dung dbi tuong
SHCN. Bén canh quyén xuat khau con c6 cac quyén khac nhu quyén san xuat,
luu théng, quang céo, chao hang san pham chira ddi twong SHCN. Piém b
khoan 2 Diéu 144 Luat SHTT néi trén chi cdm bén chuyén quyén truc tiép

111. Tran Khanh Ly (2015), Chuyén giao quyén sir dung céc doi twong s hitu cong nghiép theo quy dinh
cua phap ludt Viét Nam, Luan van thac si Luat hoc, Khoa Luat - Pai hoc Quoc gia Ha N, tr. 76.
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hodc gian tiép han ché bén nhan quyén thuc hién quyén xuit khau ma khong
cAm bén chuyén quyén han ché cac quyén khac. Nhu vay, xdy ra tinh huéng
1a bén chuyén quyén s& dwa vao hop dong diéu khoan han ché bén nhan
chuyén quyén thyc hién quyén san xuat hang hoa chira dung dbi twong SHCN
& vung lanh tho ma bén chuyén quyén khong c6 quyén SHCN twong tng.
Diéu khoan nay khong vi pham khoan 2 Piéu 144 néi trén va do d6 co hiéu
lyc. R& rang diéu khoan nay 1a bat hop 1y va khong cong bang véi bén nhan
quyén. Muc tiéu bao vé bén nhan quyén cua phap luat khong dat duoc. Muc
dich cua diém b khoan 2 Diéu nay 1a khong cho phép bén chuyén quyén thuc
hién cac quyén tai 1anh thé ma ho khong c6 quyén nhung cac nha lam luat lai
chua quy dinh viéc khéng diéu chinh toan b pham vi quyén st dung dbi
twong SHCN ma chi gidi han & “quyén xuit khau”, bo qua cac quyén con lai
trong quyén sir dung d6i twong SHCN.

Thir tw, “Khéng dwoc bude bén dwoe chuyén quyén phdi mua toan bé
hodc mot ty 1é nhat dinh cdc nguyén lidu, linh kién cia bén chuyén quyén
hodc ciia bén thir ba do bén chuyén quyén chi dinh ma khéng nham muc dich
dam bdo chat heong hang hod, dich vu do bén dwoc chuyén quyén san xudt
hodc cung cdp”.

Thuc chit day 1a quy dinh gian tiép vé viéc kiém soat chat lwong hang
hoa, dich vu cta bén dugce chuyén quyén. Theo d6, trong hop déng néu bén
chuyén quyén ap dat cac diéu khoan véi ndi dung trén thi bi coi 1a cac diéu
khoan han ché bat hop 1y va cac diéu khoan d6 néu c6 ton tai thi mic nhién bi
vO hiéu. Véi viée dinh ra cac quy dinh nay nham muc dich bao vé quyén cua
bén dugc chuyén quyén va ngin cam bén chuyén quyén lam dung vi tri doc
quyén ctia minh dé ép budc bén nhan quyén mua hang hoa cua minh hodc cia
bén thir ba do minh chi dinh mét cach bét hop 1y.

Muc dich cta phap luat 13 ngin cAm bén chuyén quyén lam dung vi tri
doc quyén ctia minh dé ép budc bén nhan quyén mua hang hoa ctia minh hoic

ctia ngudi khac mot cach bat hop 1y. Muc dich hop 1y nhung nodi dung quy
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dinh phap luat chua dam bao duoc muc dich nay va chua tinh dén cac hoat
dong thuong mai dac thu.

(i) Néu bén chuyén quyén nhan danh bao dam chat lugng hang hoa,
dich vu va ép bén dugc chuyén quyén phai mua toan bo hodc mét ty 1é nhat
dinh cac nguyén liéu, linh kién hodc thiét bi ctia bén chuyén quyén hoic cta
bén thir ba do bén chuyén quyén chi dinh voi gia rat cao thi c6 hop 1y? Trong
thue té, nhiéu nha dau tu nude ngoai di sir dung quy dinh nay nham muc dich
tron thué thu nhap ¢ Viét Nam. Cong ty me & nudc ngoai chuyén quyén sir
dung d6i twong SHCN cho cong ty con duoc thanh 1ap & Viét Nam, kém theo
diéu kién trong hop déng budc cong ty con phai mua nguyén liéu tir cong ty
me voi gid cao ngit nguong dudi vo boc dam bao chat luong hang hoa do
cong ty con san xut ra. Dy chinh 13 hién twong chuyén gia rat phd bién hién
nay. Cong ty con tai Viét Nam sé& bdo 16 trong hoat dong vi doanh thu khong
bt n6i chi phi san xuét, tir 36 khong phai ndp thué thu nhap trong khi ban chét
thu nhap da chuyén vé cong ty me thong qua hinh thire day gia mua nguyén
liéu trong hop déng chuyén quyén st dung ddi twong SHCN 1én rét cao.

(i) Khi bén chuyén quyén yéu cau bén nhan quyén mua toan bo hoic
mot ty 1& nhat dinh cic nguyén liéu, linh kién hodc thiét bi cua bén chuyén
quyén hoic ctia bén thir ba do bén chuyén quyén chi dinh véi gia thap hodc wu
dii, mic du khong lién quan dén viéc dam bao chat luong hang hoa dich vy,
thi tai sao phap luat lai cdm? Khi giao két hop dong, bén nhan quyén dong y
diéu khoan mua nguyén liéu ctia bén chuyén quyén vi mic gia thap trong
hop ddng chuyén quyén sir dung dbi twong SHCN. Sau ndy, trong qué trinh
thuc hién hop dong, vi Iy do nao d6, bén nhan quyén khong mudn thyc hién
nghia vu ndy hoan toan c6 thé dwa vao quy dinh nhu trén dé 1ap luan rang,
diéu khoan mua nguyén liéu nay khong xuat phat tir muc dich dam bao chat
luong hang hod va yéu cau tuyén bd vo hiéu diéu khoan hop dong.

Ngoai ra, phap luat Viét Nam hién nay da khong quy dinh truc tiép

viéc “kiém soat chat luong” nhu mot ndi dung co ban can c6 cua mdt hop
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dong chuyén quyén sir dung dbi tuong SHCN ma chi quy dinh gian tiép thong
qua quy dinh vé cac diéu khoan han ché bat hop 1y ciia quyén cua bén duogc
chuyén quyén tai diém ¢ khoan 2 Piéu 144 Luat SHTT nay c6 thé coi 1a mot
bat cap cua phap luat Viét Nam bédi viéce kiém soat chat luong 1a mdt trong
nhirng ndi dung co ban trong hop dong chuyén quyén st dung ddi tuong
SHCN dé ngan chin viéc 1am anh hudng hodc giam st dén uy tin cia d6i
tugng SHCN, uy tin cia ch sé hitu va tranh dugc viéc mat long tin cia
khach hang ddi véi hang hoa, dich vu dugc san xuét theo ddi tuong dugc bao
ho quyén SHCN.,

Thir nam, “Cam bén duoc chuyén quyén khiéu kién vé hiéu luc cua
quyén s¢ hitu cong nghiép hodc quyén chuyén giao ciia bén chuyén quyén”.

Quy dinh nay tai diém d khoan 2 Diéu 144 Luat SHTT cho phép bén
duoc chuyén quyén trong qua trinh sir dung di tuong SHCN, néu nhén thay
hiéu luc cua van béng bao ho dbi tuong SHCN khong con hi¢u luc hodc hi¢u
luc phép 1y ctia van bang dang bi tranh chép thi c6 thé khiéu kién dén cac co
quan nha nuéc c6 tham quyén vé hiéu lyc phap 1y ctia vin bang d6 va bén
chuyén quyén khong dugc c6 hanh vi ngan cam dbi véi viéc khiéu kién cua
bén kia. Pong thoi, khoan 3 Piéu 144 Luat SHTT quy dinh cac diéu khoan
thudc cac truong hop quy dinh tai khoan 2 Diéu 144 néu ton tai trong hop
dong thi cac diéu khoan d6 mic nhién bi vo hiéu.

Ngoai ra, pham vi chuyén quyén sir dung 1a mot trong nhing ndi dung
khong thé thiéu ctua hop dong chuyén quyén sir dung ddi twong SHCN. Pham
vi chuyén quyén st dung c6 lién quan dén lanh thd dia 1y va pham vi sir dung
d6i twong SHCN. Trong do:

Mot la, pham vi lanh thd: 1a pham vi khong gian vé mat lanh thd dia
1y. Pham vi 1anh thé cta viéc chuyén quyén sir dung d6i tuong SHCN nhu thé
nao phu thudc vao bén chuyén quyén cho phép bén dugc chuyén quyén sir
dung d6i twong SHCN c¢6 gi6i han lanh tho hay khong va kha ning st dung
dbi tuong SHCN d6 ctia bén dugc chuyén quyén.
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Hai la, pham vi st dung d6i twong SHCN: chinh 13 pham vi ma bén
duoc chuyén quyén dugc quyén sir dung d6i twong SHCN. Minh ching cho
truong hop nay 1a viée chuyén quyén st dung nhén hiéu véi pham vi sit dung
nhan hiéu 1a cho toan bo hay mot phan nhom hang hoa, dich vu mang nhin
hiéu dugc bao ho theo Gidy chimg nhan ding ky nhan hiéu.

Trong khi d0, theo quy dinh tai diém d khoan 1 Piéu 144 Luat SHTT,
diéu khoan pham vi chuyén giao trong hop dong chuyén quyén sir dung doi
tuong SHCN bao gdm: giéi han quyén st dung va giéi han lanh thd. Tuy
nhién, phap luat van chua quy dinh cu thé thé ndo 13 “gidi han quyén sir
dung” va “gidi han lanh thé . Thiét nghi, “gidi han quyén sir dung” chinh 13
viéc bén chuyén quyén cho phép bén dugc chuyén quyén duoc sir dung mot
phan hay tat ca cac quyén dugc quy dinh tai khoan 5 Piéu 124 Luat SHTT.
Con quy dinh vé& “gidi han lanh thé” trong hop dong can phai duoc xac dinh
trong trudng hop 13 hop ddng chuyén quyén st dung ddc quyén hay chuyén
quyén st dung khong déc quyén. Do d6, Luat SHTT can phai SB, BS dé
tranh tao ra cac 16 hong phap 1y trong quy dinh phap lut vé van dé nay.

2.1.2.3. Cdc quy dinh phdp ludt vé han ché chuyén quyén sir dung doi
V6i sang ché, kiéu dang cong nghiép, thiét ké bé tri la két quad cia nhiém vu
khoa hoc va cong nghé sw dung ngan sach nha nuoc

Theo quy dinh tai khoan 3 Diéu 133a ciia Luat SHTT: “Co quan nha
nuéc ¢é tham quyén cho phép té chirc, cd nhan sir dung sdng ché, kiéu dang
cong nghiép, thiét ké bé tri la két qua ciia nhiém vu khoa hoc va cong nghé sir
dung ngan sach nha nwée ma khéng can sy dong y ciia ngwoi nam doc quyén
st dung trong cdc truong hop sau ddy:

a) Nguoi nam déc quyén sir dung khéng thwe hién trong mot thoi gian
hop Iy cdc bién phdp hiéu qua dé sir dung sing ché, kiéu dang cong nghiép,
thiét ké bo tri la két qua cua nhiém vu khoa hoc va cong nghé cua Nha nuoc

ho tro trén 30% tong so von.
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b) Viéc su dung nham muc dich cong cong, phi thuong mai, phuc vu
quoc phong, an ninh, phong bénh, chita bénh, bdo dam dinh dwdéng cho nhdn
ddn hodc ddp vmg cdc nhu cdu cdp thiét khdc ciia xa héi”.

Nhu vay, trong mét s6 trudng hop nhat dinh do luat dinh, Nha nudc
c6 quyén chuyén giao quyén sir dung sang ché, KDCN, thiét ké b tri duoc
tao ra tr cac nhiém vu khoa hoc va cong nghé do ngan sach nha nuéc hd tro
cho céc cha thé khac ma khong can sy dong ¥ cta ngudi nam doc quyén st
dung cac dbi tuong do.

Pong thoi, khoan 1 Piéu 43 Nghi dinh sb 65/2023/ND-CP ngay
23/8/2023 quy dinh: “Giao mét cdch tw dong quyén dang ky sang ché, kiéu
ddng cong nghiép, thiét ké bé tri la két qua ciia nhiém vu khoa hoc va cong
nghé sir dung ngan sach nha nwée quy dinh tai khoan 1, 2 Piéu 86a ciia Ludt
SG hiru tri tué la viéc té chirc chii tri c6 quyén ding ky sdng ché, kiéu dang
cong nghiép, thiét ké bo tri khi cdc doi twong nay dwoc tao ra trong qud trinh
thwe hién nhiém vu khoa hoc va cong nghé ma khong can thong qua thu tuc
giao quyén ding ky ciia dai dién chii sé hiru nha nieée”. Theo 36, dé khuyén
khich tao ra, khai thac va phé bién sang ché, KDCN, thiét ké bd tri duoc tao
ra tir ngan sach nha nudc nén phap luat da bod sung quy dinh Nha nudc trao
quyén ding ky sang ché, KDCN, thiét ké bé tri duoc tao ra tir ngan sach nha
nudc mot cach ty dong va khong bdi hoan cho t6 chirc chu tri truc tiép va
duoc hudng quyén sé hitu khi cac d6i tuong nay duoc cap vin bang bao ho.
Viéc Nha nuéc trao quyén ding ky cho t6 chirc cha tri nhung Nha nudc van
c6 thé kiém soat dugc nham bao dam viée khai thac c6 hiéu qua va can bang
loi ich gitra t6 chirc chu tri (cht vdn bang bao ho) véi loi ich cua Nha nude -
tu cach “chu dau tu” va loi ich chung xa hoi.

2.1.2.4. Céc quy dinh phép ludt vé han ché chuyén quyén sir dung cdc
doi twong sé hitu cong nghiép nham bdo dam cdan bang phdp ludt sé hitu tri
tué va phap luat canh tranh

Ngay 03/12/2004, Qudc hoi di chinh thirc thong qua Luat Canh tranh
va ¢o6 hiéu luc tir ngay 01/7/2005. Sau 13 nam thi hanh, Luat Canh tranh ndm
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2004 d3 boc 10 mot s6 bat cip can phai duge SB, BS. Vi vay, ngay 12/6/2018,
Quéc hoi da thong qua Luat Canh tranh ndm 2018 va luat nay chinh thac cé
hiéu luc thi hanh ké tir ngay 01/7/2019. Luat Canh tranh nam 2018 &p dung
dbi voi tat ca to chirc, ca nhan kinh doanh bao gdm ca doanh nghiép san xuat,
cung Ung san pham, dich vu cong ich, doanh nghiép hoat dong trong céc
nganh, linh vuc thudc ddc quyén nha nude, don vi su nghiép cong lap va
doanh nghi¢p nudc ngoai hoat dong tai Viét Nam; hi€p hdi nganh, nghé hoat
dong tai Viét Nam va cac co quan, td chirc, c4 nhan trong nudc va nude ngoai
c6 lién quan. Theo d6, hai co quan nha nuéc dugc thanh 1ap dé thuc thi phap
luat canh tranh - Cyc quan 1y canh tranh (v6i quyén han diéu tra) thuoc Bo
Cong thuong Viét Nam va Hoi dong Canh tranh (v6i quyén han xét xur).
DPong thoi, Luat Canh tranh nim 2018 quy dinh cac hanh vi phan canh tranh
bi cAm bao g@)m: hanh vi thoa thuén han ché canh tranh mot cach dang Kké;
lam dung vi tri théng linh hoac vi tri doc quyén; “tap trung kinh t&” han ché
canh tranh mot cach dang ké; hanh vi canh tranh khong lanh manh va hanh vi;
quyét dinh phan canh tranh bdi cdc quan chtrc hodc cac co quan hanh chinh
nha nudc, loi dung quyén luc cua ho.

Song song voi Luat Canh tranh nam 2004, ngay 29/11/2005 Luat
SHTT di dugc Qudc hoi thong qua, chinh thitc co hiéu lyc ké tir ngay
01/7/2006. Trai qua mdt thoi gian thi hanh, Luat SHTT nam 2005 da duoc
SP, BS nam 2009, 2019 va nam 2022 quy dinh vé quyén tac gia, quyén lién
quan dén quyén tac gia, quyén SHCN, quyén dbi voi gidng cay trong va
viéc bao ho cac quyén do.

Thuc trang phap luat Viét Nam hién nay bat dau nhan thiy duoc tim
quan trong cua viéc diéu chinh phap luat canh tranh ddi véi thuc thi quyén
SHTT nén budc dau di dugc dé cip trong cac quy dinh cua Luat SHTT. Tuy
nhién, cac quy dinh cta phap luat SHTT méi chi dimg lai diéu chinh d6i véi
cac hanh vi canh tranh khéng lanh manh lién quan dén thyc thi quyén SHTT,

cac hanh vi han ché canh tranh duoc dan chiéu sang cac quy dinh ctia phap



131

luat canh tranh. Trong khi d6, Luat Canh tranh nim 2018 hudng dén diéu
chinh cac hanh vi han ché canh tranh n6i chung chir khéng c6 cac quy dinh
danh riéng cho cac hanh vi han ché canh tranh lién quan dén quyén SHTT. Do
d6, cac dic trung cua quyén SHTT khong dugc tinh dén khién cho rat nhiéu
cac hanh vi trén thuc té duoc xem 1a quyén hop phép cua chi so hitu theo quy
dinh cia Luat SHTT lai tré thanh hanh vi vi pham phap luat canh tranh.
Tuong tu truong hop trén, cac quy dinh ctia Luat SHTT vé han ché chuyén
quyén st dung cac dbi tuong SHCN trong méi quan hé véi phap lut canh
tranh con ro1 rac, moi chi mang tinh nguyén tic, chua cu thé, chua c6 su théng
nhat gitra hai ndi dung dan dén viéc hiéu qua thuc thi con chua cao. Trong khi
d6, han ché chuyén quyén str dung cac ddi tuong SHCN 1a mot trong nhitng
bién phép quan trong dé chong lam dung doc quyén va thiic day canh tranh.

Mat khac, theo quy dinh tai Piéu 11 Luat Canh tranh nim 2018 néu
trong hop ddng chuyén quyén sir dung dbi twong SHCN giita cac bén c6 cac
thoa thuan han ché canh tranh thi hop dong chuyén quyén sir dung dbi tuong
SHCN s& khong ¢6 hiéu luc. Cu thé céc truong hop giao két hop dong chuyén
quyén st dung d6i twong SHCN giita cac bén chu thé ma nham thoa thuan
han ché canh tranh ctia cac dbi thi canh tranh va quyén loi cta cac chu thé
khac trong céac truong hop sau:

1. Thoa thuén 4n dinh gia hang hoa, dich vu mét cach truc tiép hodc
gian tiép.

2. Thoa thuan phan chia khach hang, phan chia thi truong ti€u thy,
ngudn cung cap hang hoa, cung tmg dich vu.

3. Thoa thuan han ché hoic kiém soat sé lwong, khéi luong san xuit,
mua, ban hang hod, cung ung dich vu.

4. Thoa thuén dé mot hodc cac bén tham gia thoa thuén thing thau khi
tham gia d4u thau trong viéc cung cip hang hoa, cung tmg dich vu.

5. Thoa thuan ngan can, kim ham, khong cho doanh nghi¢p khac tham
gia thi truong hodc phat trién kinh doanh.
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6. Thoa thuan loai bo khéi thi truong nhitng doanh nghiép khong phai
la cac bén tham gia thod thuan.

7. Thoa thuan han ché phat trién k¥ thuat, cong nghé, han ché dau tu.

8. Thoa thuan ap dat hoic an dinh diéu kién ky két hop dong mua, ban
hang hod, cung ung dich vu cho doanh nghié€p khac hoac thod thuan budc
doanh nghiép khac chap nhan cac nghia vu khong lién quan truc tiép dén dbi
tuong ctia hop dong.

9. Thoa thuan khong giao dich vé1 cac bén khong tham gia thod thuan.

10. Thoa thuan han ché thi trudng tiéu thu san phdm, ngudn cung cap
hang ho4, cung ing dich vu cta cac bén khong tham gia thoa thuan.

11. Thoa thuan khac gay tac dong hoac c6 kha nang gay tac dong han
ché canh tranh.

Ngoai ra, cac hop déng chuyén quyén sir dung ddi twong SHCN nhim
muc dich canh tranh khong lanh manh dugc quy dinh tai Diéu 45 Luat Canh
tranh 2018 va Piéu 130 Luat SHTT ciing khong dugc phép thyc hién.

Trén thuc té thi Luat SHTT va Luat Canh tranh van chua co su két ndi
d@)ng bd va van con boc 16 mot sd bt cap. Cu thé, ddi v4i hanh vi han ché
canh tranh lién quan dén quyén SHTT chua duoc ghi nhin va diéu chinh mét
cach cu thé boi hai van ban phép luat nay. Theo khoan 2 Piéu 3 Luét Canh
tranh 2018 thi “Hanh vi han ché canh tranh la hanh vi gay tac dong hoac co
kha nang gdy tdc déng han ché canh tranh, bao gom hanh vi thod thudn han
ché canh tranh, lam dung vi tri thé'ng linh thi truong va lam dung vi tri doc
quyén”. Pay chi 1a quy dinh vé hanh vi han ché canh tranh néi chung, con
hanh vi han ché canh tranh lién quan dén SHTT lai khong duoc quy dinh cu
thé trong Luat SHTT. Trén thuc té, khi thuc hién quyén cua minh, cac chu s¢
hitu s& co thé gay ra hanh vi han ché canh tranh néu chu s& hiru lam dung logi
thé canh tranh c6 duoc tir viée ndm gitr tai san tri tué voi sitc manh khé cudng

tor viée doc quyén, cua thi truong va lgi nhuan.
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Phap luét vé han ché chuyén quyén st dung cac ddi twong SHCN véi
muc dich nham bao vé quyén cua cac chi thé co lién quan, loi ich ciia ngudi
tiéu dung va loi ich chung xa hoi budc dau da c6 nhitng yéu td tich cuc trong
viéc ngdn chan cac hanh vi vi pham phép luat canh tranh cua cac bén trong
hop dong sir dung ddi twong SHCN. Péng thoi, ngoai nhimg uu diém va
nhuoc diém d3 néu trén, phap luat vé han ché chuyén quyén st dung cac doi
tugng SHCN trong mdi quan hé véi phap luat canh tranh con ton tai nhiing
bat cap sau day:

Thir nhat, phap luat vé han ché chuyén quyén st dung cac ddi tuong
SHCN duoc quy dinh rai rac, tdn man trong cac diéu luat khac nhau, chua bao
quat hét cac hanh vi vi pham phép luat canh tranh. Do d6, chua ngin can va
xu Iy ¢6 hiéu qua cac hanh vi canh tranh khong lanh manh ngay cang gia tang
trong linh virc chuyén quyén sir dung ddi twong SHCN.

Thit hai, sy diéu tiét qua rong cua Nha nude trong van dé canh tranh
lién quan dén hop dong chuyén quyén st dung d6i trong SHCN c6 thé bi coi
12 mau thudn véi co ché thi truong. Tuy nhién, ¥ kién tir phia cac co quan
quan 1y cho rang, nhitng diéu khoan bat hop 1y ctia bén chuyén quyén ap dat
d6i véi bén dugc chuyén quyén ma Luat SHTT Viét Nam quy dinh khong
duoc dua vao hop dong str dung dbi twong SHCN hoan toan phu hop véi
nhirng quy dinh cta hop déng str dung d6i twong SHCN cua t6 chirc SHTT
thé gi6i va tuong tu nhu phap luat cua cac quéc gia''>.

2.2. Thue tién ap dung cac quy dinh vé han ché chuyén quyén sir
dung cac ddi twong s& hiru cong nghiép tai Viét Nam

2.2.1. Thuec tién dp dung quy dinh vé han ché chuyén quyén sir dung
lién quan dén cdc doi twong quyén sé hitu cong nghiép

Theo quy dinh ctia Luat SHTT, cac ddi tuong cua hop dong chuyén
quyén st dung d6i twgng SHCN bao gdm: sang ché, nhin hiéu, KDCN, thiét

112. Hoang Thi Thu Trang (2022), dé tai nghién ctru khoa hoc cip Bo: “Nghién citu thic trang va dé xudt
gidi phdp thuc thi phdp ludt canh tranh lién quan dén bdo hé quyén so hitu tri tu¢”, Cuc Canh tranh va bao
vé nguoi tiéu dung - B Cong thuong, tr. 108.
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ké bd tri va bi mat kinh doanh. Tuy nhién, theo khdo sat thuc té cla tac gia thi

cac dbi tuong SHCN: sang ché, KDCN va nhén hiéu 1a ba doi tuong dugc

chuyén quyén sir dung phd bién nhét trén thuc té tai Viét Nam hién nay. Theo
thong ké cua Cuc SHTT, giai doan tir naim 2006 - 2018 tong s6 hop dong

chuyén quyén sir dung nhan hiéu duoc dang ky tai Cuc SHTT cao gap khoang

27 lan so véi tong sd hop dong chuyén quyén st dung cac ddi twong SHCN

khac bao gom sang ché va KDCN'". C6 thé thé hién s6 luong cac dbi tugng

chuyén quyén st dung dang ky tai Cuc SHTT 1a sang ché, KDCN va nhin

hiéu giai doan tir nim 2006 - 2018 qua biéu do sau:
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Biéu dé 2.1. Sé lwong cdc doi twong ciia quyén SHCN ding ky

chuyén quyén sir dung giai doan tiv nim 2006 - 2018

Nguon: Bdo cdo thuong nién cia Cuc SHTT tir ndm 2006 - 2018.

Ngoai ra, dbi v6i cac ddi tuong khac cia quyén SHCN bao gém: chi

dan dia 1y va tén thuong mai 13 nhimg ddi twong SHCN ma theo quy dinh cua

luat chu sé hiru khéng dugce phép chuyén quyén sir dung. Qua viée tim hiéu,

113 B4o cdo thudng nién ciia Cuc SHTT qua cc nam tir nim 2006 dén nim 2018.
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trao d6i véi Cuc SHTT va mdt sd co quan nha nudce c6 lién quan két qua cho
thay thyc tién tai Viét Nam ké tir khi Luat SHTT ndm 2005 c6 hiéu luc thi
hanh cho dén nay, khong c6 giao dich nao lién quan dén viéc chuyén quyén
st dung dbi v6i hai doi tuong noi trén. Tuong tu, ddi véi dbi tuong 1a nhan
hiéu tap thé thi viéc chuyén quyén st dung d6i twong nay chi dién ra trong
pham vi c4 nhén, t6 chic 14 thanh vién ctia chu so hitu nhan hiéu tip thé va
khong co trudng hop chuyén quyén sir dung nao trai véi quy dinh cua phap
luat trong viéc chuyén quyén st dung d6i tuong nay.

2.2.2. Thuee tién dp dung quy dinh vé nghia vu ghi chi din trén hang
hod ciia bén dwoc chuyén quyén dwoc sin xudt theo hop dong siv dung déi
twong so hitu cong nghiép

Mot trong cac nghia vu theo quy dinh cua Luat SHTT Ia bén duoc
chuyén quyén mot khi nhan chuyén quyén sir dung nhén hiéu phai c¢6 nghia
vu ghi chi dan trén hang ho4, bao bi hang hoa vé viéc hang hoa d6 duoc san
xuit theo hop ddng sir dung nhin hiéu dé dam bao tinh nguyén gdc ciia nhin
hiéu hang hoa. Tuy nhién, thuc tién cho thiy viéc ghi chi dan trén hang hoa
ctia bén dugc chuyén quyén dugc san xuét theo hop dong sir dung nhén hiéu
trong nhiéu trudng hop con chwa dung, chua di theo quy dinh cua luat va két
qua 1a rat nhiéu doanh nghiép da bi 1ap bién ban vé hanh vi vi pham va bj xtr
phat vi pham hanh chinh vé nhitng hanh vi trén. Minh chtng c6 thé ké t6i mot
sb vu viéc dién hinh sau day:

Cong ty cd phan Tap doan Trung Nguyén hién dang 1a thanh vién cua
Tap doan Trung Nguyén, dugc thanh 1dp ndm 2006 hoat dong san xuat kinh
doanh chu yéu 13 san xuit va kinh doanh cac san pham ché bién tir ca phé.
Ngay 24/3/2017, khi tién hanh thanh tra chuyén nganh, Thanh tra Bo
KH&CN di thanh tra viéc chdp hanh phap luat vé chi dan bao hd quyén
SHCN va nhan thdy Cong ty c6 phan Tap doan Trung Nguyén hién dang duoc
chuyén quyén st dung 48 nhan hiéu theo vin ban chap thuin ngay 19/6/2014
va Phu lyc dinh kém bd sung ngay 25/02/2017 cta chi s hitu 48 vin bang
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trén 1a Cong ty c6 phan dau tu Trung Nguyén. Tuy nhién, trén cac san pham
duoc xem xét, d6i chiéu trong qua trinh thanh tra da chua thé hién dy da noi
dung san pham dugc san xuét theo hop dong st dung d6i tuong SHCN cua
Cong ty c¢b phan dau tu Trung Nguyén cho Cong ty c¢b phan Tap doan Trung
Nguyén. Cu thé: san pham Ca phé hoa tan G7 3inl; Ca phé hoa tan G7 2inl;
Ca phé hoa tan G7 3inl GU Manh X2; Ca phé hoa tan G7 Cappuchino
(hvong Mocha; huong Hazelnut); Ca phé hoa tan G7 Passiona. Bén canh do,
viéc st dung mdt s6 nhin hiéu gén vO1 san phém cu thé khac véi nhan hiéu
duoc bao ho trong Gidy ching nhan ding ky nhin hiéu. Nhu vy, Cong ty co
phan Tap doan Trung Nguyén da khong ghi du cac théng tin ndi dung san
pham duogc san xuit theo hop dong str dung ddi twong SHCN cua Cong ty cb
phan Pau tu Trung Nguyén cho Cong ty ¢ phian Tap doan Trung Nguyén
theo nhu quy dinh cua phép luat.

Tuong tu nhu vy, viéc khong ghi thong tin diy du theo hop dong
chuyén quyén str dung ddi twong SHCN ciing dién ra tai Cong ty c6 phan Tap
doan Hoa Phat. Cong ty ndy hoat dong theo Gidy chimg nhan ding ky doanh
nghiép sb 0900189284 do S& Ké hoach va Pau tu tinh Hung Yén cip, ding
ky lan dau ngay 26/10/2001, dang ky thay d6i lan thir 30 ngay 10/7/2018, dai
dién phap luat: Ong Tran Tudn Duong, chtic danh: Téng Giam ddc. Céac san
pham chu yéu cua Tap doan Hoa Phat 1a sét thép (thép xay dung va éng thép);
san pham noi that; san pham dién lanh (ti lanh, diéu hoa), thirc dn chin nudi.
V& chi dan hang hoa dugc san xuat theo hop dong sir dung ddi tugng SHCN,
qua xem x¢&t 03 nhém san phﬁm (dién lanh, thirc an chan nuoi, ndi thét) cua
Tap doan Hoa Phat cho thay: trén cac san phim thudc 03 nhém san pham néu
trén chi dan chua day du thong tin san pham duoc san xuat theo hop dong st
dung d6i trong SHCN khi duoc thanh tra vao ngay 23/7/2018''*.

Cung mac 16i nhu trén, viéc ghi cac thong tin trén san pham cua

Cong ty co phan dich vu thuong mai tong hop Vincommerce vé viéc san

114. Thanh tra B6 Khoa hoc va Céng nghé (2018), Bién ban Thanh tra vé SHCN ngay 23/7/2018.
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pham duoc san xuit theo hop dong sir dung ddi twong SHCN ciing khong
duoc thuc hién tai thoi diém thanh tra ngay 26/7/2018. Cu thé, Tap doan
Vingroup dang s& hiru 157 nhan hiéu, trong do6: 144 nhan hi¢u dang ky trong
qudc gia, 03 nhin qubc té, 10 nhan hiéu nhan chuyén nhuong. Tap doan
Vingroup tién hanh hoat dong chuyén quyén sir dung cac nhin hiéu dich vu
cho cac cong ty con (Coéng ty c6 phan Vincom Retail, Cong ty cd phan
Vinhomes) va cac nhan hiéu hang hod cho Céng ty cb phan dich vy thuong
mai tong hop Vincommerce. Qua xem xét cac san pham mau gan nhan hiéu
“Vinmart Home & hinh”, cho thay: cac san pham cua Cong ty c6 phan dich
vu thuong mai tong hop Vincommerce stt dung nhan hiéu “Vinmart Home
& hinh” theo Gidy chimg nhan ding ky nhan hiéu s6 298829 theo hop dong
cho phép str dung d6i twong SHCN cta Tap doan Vingroup; tuy nhién, chua
ghi nhan day du thong tin san pham duoc san xuat theo hop ddng sir dung
d6i twong SHCN'".

Tém lgi, qua thuc tién thanh tra ctia Thanh tra Bo Khoa hoc va Cong
nghé cho thiy, hién nay tai Viét Nam dang ton tai thuc trang mot s6 cong ty
twong dbi 16n nhu Tap doan Vingroup, Tap doan Hoa Phat, Tap doan Trung
Nguyén khi st dung nhén hiéu theo hop dong chuyén quyén sir dung nhin
hiéu da thuc hién khong ding, khong day dii nghia vu ghi chi dan, thong tin
san phém mang nhan hi¢u dugc thuc hién theo hop déng s dung nhan hi¢u.
Trong khi d6, ddy 1a mot trong nhitng nghia vu ma bén dugc chuyén quyén
phai thyc hién nhdm han ché quyén ciia bén dugc chuyén quyén trong hop
dong. C6 thé két luan rang, day ciing chi 1a mot vai vu viéc dién hinh lién
quan dén van dé trén d3 bi phat hién va xir 1y. Con thuc té c6 thé con nhiéu
doanh nghiép khac cting da c¢6 hanh vi vi pham tuong tu nhung chua bi co
quan nha nudc phat hién va xur Iy. Do d6, thoi gian téi Nha nudce can phai co

bién phap, co ché xir 1y kip thoi dé khic phuc tinh trang trén.

115. Thanh tra B6 Khoa hoc va Céng nghé (2018), Bién ban Thanh tra vé SHCN ngay 26/7/2018.
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2.2.3. Thuec tién dp dung quy dinh khéng dwoc cé cdc diéu khodn
han ché bit hop ly quyén ciia cdc bén trong hop dong chuyén quyén siv
dung déi twong sé hitu cong nghiép

Theo quy dinh tai diém ¢ khoan 2 Diéu 144 Luat SHTT thi hop dong
chuyén quyén st dung dbi twong SHCN khong duogc ¢ cac diéu khoan han
ché bat hop 1y quyén cta bén duoc chuyén quyén dic biét 1a cac diéu khoan
khong xuat phat tir quyén cta bén duoc chuyén quyén trong trudong hop budc
bén duoc chuyén quyén phai mua toan bd hoic mot ty 1& nhat dinh nguyén
liéu, linh kién hodc thiét bi ciia bén chuyén quyén hoac cua bén thir ba do bén
chuyén quyén chi dinh khong nhim muc dich dam bao chat luong hang hoa,
dich vu do bén dugc chuyén quyén san xuat hodc cung cap. Tuy nhién, trong
thuc té, nhidu nha dau tu nudc ngoai di sir dung quy dinh ndy nham muyc dich
tron thué thu nhap ¢ Viét Nam. Cong ty me & nudc ngoai chuyén quyén sir
dung d6i twong SHCN cho cong ty con duoc thanh 1ap & Viét Nam, kém theo
diéu kién trong hop ddng budc cong ty con phai mua nguyén lidu tir cong ty
me voi gia cao ngit nguong dudi vo boc dam bao chat lwong hang hoa do
cong ty con san xuat ra. Pay chinh 1a hién twong chuyén gia rat pho bién hién
nay. Cong ty con tai Viét Nam s& bdo 16 trong hoat dong vi doanh thu khong
bt n6i chi phi san xuét, tir 36 khong phai ndp thué thu nhap trong khi ban chét
thu nhap da chuyén vé cong ty me thong qua hinh thirc diy gia mua nguyén
liéu trong hop dong sir dung ddi tugng SHCN 1én rét cao. Minh chimg cho
truong hop nay la truong hop cia Cong ty CocaCola da gay tranh cai trong
mot thoi gian dai vé van dé nay do tir khi thanh 13p dén nim 2010, cong ty
ndy gan nhu chua phai dong thué thu nhip doanh nghiép tai Viét Nam.
Nguyén liéu chinh dé tao ra san pham nudc giai khat CocaCola 1a huong liéu
va huong liéu nay chiém toi 70% gia tri san pham trong khi & cac doanh

nghiép khac trong linh vuc d6 udng, ty 18 nay chi khoang 30%''°.

116. Pham Hung Tién (2012), “Ban vé chéng (;huyén gia trong giai doan hién nay”, Tap chi Khoa hoc (Kinh
té va kinh doanh), Pai hoc Quoc gia Ha Noi, so 28, tr. 41.
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Mot minh chtng nita cho truong hop trén 14 vé viée tranh chap giira
hai cong ty trong viéc thoa thuan diéu khoan kiém soat chat lugng hang hoa
duge san xuit song trén thyc té lai 1a dé han ché quyén cua bén duoc chuyén
quyén nhu sau: Cong ty C ¢6 try so tai Thanh phd H6 Chi Minh, chuyén san
xuat san pham ca phé hoa tan gan nhin hiéu MTM di dugc cip Gidy ching
nhan diang ky nhan hiéu vao nam 2009. Nam 2019, cong ty C ky hop dong
chuyén giao khong doc quyén quyén sir dung nhan hiéu MTM cho céng ty D
kinh doanh cting mit hang co tru sé tai Gia Lai. Khi ky hop dong, do lo ngai
vé chét luong san pham ca phé hoa tan ma cong ty D san xuit c6 thé khong
dam bao nhu ca phé cia minh san xuat nén hai bén c6 thoa thuan diéu khoan
kiém soat chat lugng hang hoa trong hop dong véi nodi dung: Bén chuyén
quyén ¢6 quyén yéu ciu bén dugc chuyén quyén phai mua toan bd nguyén
liéu san xuét ca phé hoa tan tai cong ty F (ddi tac ctia cong ty C, ¢o tru sé tai
Thanh phd H6 Chi Minh), dong thoi phai nhap linh kién xay ca phé tai cong
ty M (d6i tac cua cong ty C, ¢o tru sé tai Pirc) nham bao dam chat lugng cia
ca phé. Tuy nhién, khi thyc hién hop dong, cong ty D phat hién nguyén liéu
va linh kién mua cua cong ty F va cong ty M ¢o6 gia thanh cao hon 20% so voi
gia thi truong nén da khong dong ¥ giao dich vai cong ty F va cong ty M, yéu
cau cong ty C phai chi dinh cac cong ty khac c6 gia thanh thap hon nhung
cong ty C khong dong ¥ véi 1y do néu mua cia nhitng cong ty khac thi san
pham ca phé hoa tan 1am ra khong dam bao chit luong nhu cta céng ty C san
xuat. Do d6, hai bén phat sinh mau thuin va nhd ludt su tu van dé cac bén
thuong luong giai quyét vu viéc. Sau nhiéu lan thuong lugng nhung khong
thanh coéng do cong ty C cho rang minh dwa ra yéu cau d6 1a vi dam bao chat
lugng hang hod 1a c6 co s& va dang quy dinh cua luat, ngugce lai cong ty D
cho rang viéc ho phai mua nguyén liéu va linh kién theo chi dinh cta cong ty C

12 bat hop 1y, gay thiét hai kinh té cho cong ty D'"”.

117. Nguyén Thanh Tung (2023), Chuyén giao quyén sir dung nhan hiéu theo phdp ludt Viét Nam, Luan an
tién si Luat hoc, Truong Pai hoc Luat Ha Noi, tr. 150.
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Nhu vay, co thé théy, thuc tidn ¢6 mot sb cong ty da loi dung 1y do “vi
muc dich dam bao chét luong” dugc quy dinh tai diém ¢ khoan 2 Piéu 144 Luat
SHTT khi giao két cac hop dong chuyén quyén st dung dbi twong SHCN dé han
ché quyén ctia bén duoc chuyén quyén. C6 thé noi, day chinh 1 sy chénh léch
gitta quy dinh phép luat va thuc tién ap dung. Tir 46, mot s6 doanh nghiép di loi
dung quy dinh nay dé c6 nhing ap dit nhimg thoa thuan bat hop 1y, gdy bét loi
cho bén duoc chuyén quyén hodc 13 “vé boc” dé thuc hién hanh vi tron thué.

Két luén chwong 2

Chuong 2 di danh gia thuc trang phap luat vé han ché chuyén quyén
st dung cac d6i twong SHCN. Mic du, Luat SHTT d3 c6 nhitng quy dinh vé
han ché chuyén quyén st dung cac ddi twong SHCN song phap luat Viét Nam
van con nhiéu bat cap va chua dap tng duge yéu cau thuc tién.

Co thé thdy, thuc tién chuyén quyén st dung dbi twong SHCN trong
nhirng nim gan day dién ra rat s6i dong di cho thay tiém ning kinh té tir viéc
khai thac gia tri ciia quyén st dung cac ddi twong SHCN song van con chua
trong ximg véi tiém ning ctia hoat dong nay. Viét Nam trong nhitng nim gan
day, v6i sy tham gia vao cac Hiép dinh thwong mai tu do thé hé méi da dit ra
nhirng thach thirc khong nho dé thyc hién nhitng cam két khi 13 thanh vién
ctia cac Hiép dinh nay. Trudc hét, d6 1a su ra soat, thay doi va hoan chinh hé
thdng phap luat SHTT dé phu hop hon véi cac quy dinh caa luat phap qubc té
va dé c6 duoc sy hoan thién hon cac quy dinh phap ludt sao cho phu hop véi
thuc tién dat nuéc. Trong khi d6, phap luat Viét Nam vé han ché chuyén
quyén st dung cac ddi tuong SHCN con chdng chéo, nam rai rac, tan man &
nhiéu diéu luat khac nhau, van ban khac nhau chua mang tinh hé thong va
Viét Nam chua danh gia ding ¥ nghia ctia ché dinh phap luat nay.

Vi viéc danh gia nhiing quy dinh phdp luat hi¢n hanh va néu ra thuc
tién ap dung phap luat vé han ché chuyén quyén st dung cac d6i tuong SHCN
s& 1a co so cho viéc hoan thién nhitng quy dinh phap luat vé ché dinh nay
trong chwong tiép theo cua luan an. C6 nhu thé thi van dé loi ich giita cac chi
thé trong hop dong chuyén quyén str dung ddi twong SHCN, loi ich cta ngudi

tiéu dung va loi ich cong dong méi duoc bao dam tét hon.
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Chuong 3
PINH HUONG, GIAI PHAP NHAM HOAN THIEN PHAP LUAT
VE HAN CHE CHUYEN QUYEN SU DUNG CAC POI TUQNG
SO HU'U CONG NGHIEP O VIET NAM HIEN NAY

Dua trén két qua nghién ctru ctia cac chuong trude, chuong 3 cia ludn
an dua ra cac dinh hudng lam co sé dé dé xuat cac giai phap ¢ ca phuong dién
hoan thién phap luat va viéc ap dung cac quy dinh ctia phap luat Viét Nam vé
han ché chuyén quyén sir dung cac d6i twong SHCN trén co so tiép thu co
chon loc quy dinh trong cac Piéu udc qudc té va Hiép dinh thwong mai tu do
thé hé méi gan day ma Viét Nam tham gia ky két. Cac dinh hudng va giai
phép hoan thién phap luat thé hién sau day.

3.1. Pinh hwéng hoan thién phap luit vé han ché chuyén quyén sir
dung cic ddi twong s& hiru cong nghiép

3.1.1. Hoan thi¢n phdp ludt vé han ché chuyén quyén sir dung doi
twong sé hivu cong nghigp cin tudn thii nhitng tiéu chudan ciia Hiép dinh
TRIPS va cic Higp dinh thwong mai tw do thé hé¢ méi ma Viét Nam la
thanh vién

Pé dam bao thuc hién cac cam két ciia Viét Nam dbi véi cac Pidu uée
qudc té ma Viét Nam da ky két va tham gia, trudc hét phap luat Viét Nam can
phai hoan thién nhim dap tmg va dam bao twong thich, phu hop véi cac tiéu
chuan cua Hi¢p dinh TRIPS. Hi¢p dinh TRIPS bén canh quy dinh nhirng tiéu
chuin bao ho tdi thiéu va dit ra yéu ciu cac nude thanh vién phai cam két,
tuan thu thi viéc thiét 1ap cac quy dinh tuy nghi, Hiép dinh TRIPS cho phép
céc nude thanh vién c6 quyén tu quyét trong xay dung phap luat cho phu hop
véi diéu kién hoan canh va chinh sach cua quéc gia. Chinh vi vay, Viét Nam
khi xay dung va thuc thi phap luat vé han ché chuyén quyén sir dung cac doi

tuong SHCN, trudc hét phai bao dam nguyén tic tun thu “dat duoc nhing
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tiéu chudn téi thiéu cua Hiép dinh TRIPS”''"® @6 1a: han ché chuyén quyén sir
dung cac ddi twong SHCN phai hai hoa dugc loi ich gitta cac cha thé c6 lién
quan v6i loi ich chung x4 hoi va han ché phai bao dam duogc yéu t6 chdng doc
quyén quyén SHTT va thuc day canh tranh.

Bén canh d6, Viét Nam can hiéu 1& cac quy dinh trong cac Hiép dinh
thuong mai tu do thé hé méi nhu: Hi¢p dinh thuong mai ty do Viét Nam - EU
(EVFTA), Hiép dinh ddi tac toan dién va tién bd xuyén Thai Binh Duong
(CPTPP), Hiép dinh Déi tac kinh té toan dién khu vuc — RCEP... vé han ché
chuyén quyén st dung cac ddi twong SHCN bang cach lua chon va st dung

1% nhitng quy dinh nay cho phu hop véi chién luoc

“& mirc d¢ day du nhat
va loi ich qubc gia. Piéu ndy c6 nghia, Viét Nam can phai c6 su van dung linh
hoat trong viéc ap dung cac quy dinh ctia cac Hi€p dinh trong xay dung va
thuc thi phap luit vé han ché chuyén quyén st dung cac ddi twong SHCN
nhu: xay dung cac cin ct han ché chuyén quyén sir dung ddi trong SHCN
mot cach cu thé va khoa hoc, quy dinh céc trudng hop han ché chuyén quyén
st dung cac doi twong SHCN phu hop véi diéu kién quéc gia. Nhitng quy
dinh “trén murc yéu cau ciia cac Hiép dinh” c6 thé dugc dam phan va dua vao
trong cac thoa thuan song phuong hodc da phuong gitra Viét Nam véi cac
qudc gia trong bdi canh hoi nhap qudc té.

3.1.2. Hoan thi¢n phdp ludt vé han ché chuyén quyén sir dung cdc
déi twong sé hitu cong nghigp phdi bao dim céan bang quyén, loi ich giita
cdc chii thé va lgi ich chung xa hoi

C6 thé thay, trong nhitng nim gin diy, Viét Nam tham gia sdu rong
vao qua trinh hoi nhap qudc té dd mang lai cho chiing ta nhiéu co héi va ciing

khong it cac thach thic, kho khan. Viéc tan dung cac co hdi va khéc phuc cac

118. Nguyén Nhu Quynh (2012), Hét quyén doi véi nhin hiéu trong phdp ludt, thuc tién quoc té va Viét
Nam, Nxb Chinh tri quéc gia, Ha Noi, tr. 414.
119. Nguyén Nhu Quynh. (2012), Hét quyén doi véi nhan hiéu trong phdp ludt, thuc tién quoc té va Viét
Nam, Nxb Chinh tri quéc gia, Ha Noi, tr. 415.
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thach thirc s& gop phan thiic ddy nén kinh té dt nudc phat trién ma con nang
cao doi séng vat chat va tinh than cho nguoi dan. Diéu nay, doi hoi timg chu
thé trong nén kinh té phai c6 sy thay doi vé tu duy dé thich ung hon véi quéa
trinh hoi nhap. Phap luat vé han ché chuyén quyén s dung cic d6i tuong
SHCN mot mat bao hd tinh doc quyén cta chu s& hiru ddi tuong SHCN mat
khac phai xem xét dén yéu t6 can bang voi lgi ich cta cac chu thé khac c6 lién
quan va loi ich céng cong dé bao dam moi truong kinh doanh lanh manh,
chéng doc quyén tir viéc lam dung quyén SHCN. Van dé hai hoa loi ich giira
cht thé nim doc quyén voi cht thé khac va loi ich chung xa hoi phai dugc
xem xét 12 nguyén tic bao trum dé xay dung va hoan thién cac quy dinh vé
han ché chuyén quyén st dung cac ddi tuong SHCN, dam bao duoc hi€u qua
thuc thi va phu hop voi thuc tién.

Khong nhirng thé, viéc xay dung va hoan thién cic quy dinh phap luat
vé han ché chuyén quyén sir dung cac d6i twong SHCN ciing phai chii y va
quan tam loi ich ctia ngudi tiéu dung trong mdi quan hé véi loi ich cia chu sd
hiru. Nguoi tiéu dung 1a nhitng ngudi st dung cac hang hod, dich vu cho muc
dich tiéu dung va ciing 1a chi thé bi anh huéng nhiéu nhat tir hang hoa, dich
vu trong toan bd chudi cung tng. Chat luong ctia hang hoa, dich vu 1a diéu
kién quan trong dé ngudi tiéu dung lya chon chinh hang hoa, dich vu d6. Mot
khi nguoi ti€u dung st dung hang ho4, dich vu thi can phai dugc bao ddm cho
sur an toan vé tinh mang, strc kho¢, cac quyén va loi ich hop phép cta ho. Muc
dich ctia han ché chuyén quyén sir dung cac ddi twong SHCN 1a dé nguoi tiéu
dung co thé tiép can mot cach dé dang hon vo61 hang hod, dich vy, c6 sy lya
chon céc hang hoa, dich vu phu hop véi nhu cau thi hiéu ctia ban than. Pong
thoi, viéc han ché chuyén quyén sir dung cac ddi twong SHCN khong chi bao
dam loi ich cta chii thé ndim doc quyén ma con phai dam bao quyén loi cia
nguoi tidu dung dé ngudi tiéu dung khong chiu thiét hai khi phai st dung cac

hang ho4, dich vu dugc cung cip boi bén duoc chuyén quyén theo hop dong
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st dung dbi twong SHCN ma hang hoa, dich vu khong dam béo tiéu chi chat
lugng nhu hang hod, dich vu cua chinh chu s¢ hitu. Do do, viéc xay dung cac
quy dinh vé han ché chuyén quyén sir dung cac d6i twong SHCN phai xuat
phét tir viéc bao dam quyén, loi ich hop phép ctia ngudi tiéu dung va loi ich
toan xa hoi.

3.1.3. Hoan thi¢n phdp ludt vé han ché chuyén quyén sir dung cdc
déi twong sé hitu cong nghiép phdi xudt phdt tiv tinh hinh thuc tién 6 Viét
Nam dong thoi tiép thu kinh nghi¢m quéc té

Mbi quéc gia do nhimng diéu kién khac nhau nén su phat trién kinh té -
x4 hoi ciia dat nude cling khong gidng nhau. O cac nude dang phat trién, khi
x4y dung va hoan thién hé thong phap luat nodi chung va phap luat SHTT néi
riéng, trong mot sb truong hop da van dung mot cach cling nhic, may moc
cac kinh nghiém qudc té. Lua chon cach thic xay dung phap luat nhu vdy dan
dén hé luy han ché phap luat SHTT ¢ cac nudc dang phét trién. Sy phat trién
ctia phap ludt Lién minh Chau Au xem ra cac nudc dang phat trién c6 thé van
dung cho chinh minh nhung phai nhan thiy rang “khéng cé mét mé hinh phdp
ludt nao phit hop véi tat ca cdc mé hinh khéac .

Chinh vi vay, viéc xdy dung va hoan thién phap luat vé han ché
chuyén quyén str dung cac dbi twong SHCN trudc hét phai phu hop va dya
trén diéu kién cu thé ctia dat nudc. Trong qua trinh hoan thién co thé tham
khao kinh nghiém phap luat mot s6 qudc gia va qudc té. Viéc hoc tap kinh
nghiém can phai dugc lya chon k¥ ludng, chit loc cac yéu té phu hop dé bao
dam tinh thyc thi va hi€u qua cia cac quy dinh phap luat. Trén co s¢ do, tu
cach thtrc xdy dung phap luat, quan diém, cha truong xdy dung phap luat vé
han ché chuyén quyén str dung cac ddi tuong SHCN ¢ Viét Nam khong chi
tiép thu tinh hoa phap ludt cuia mot s6 qudc gia, cac Piéu udc quéc té ma con

phai phii hop véi tinh hinh thyc tién cta dat nude.

120. Nguyen Thanh Tu (2009), Competition Lawi Technology Transfer under thr TRIPS Agreemet:
Implications for Developing Countries, doctoral dissertation, Lund University, Sweden, tr. 351.



145

3.1.4. Hoan thi¢n phdp ludt vé han ché chuyén quyén sir dung cdc
doi twong sé hivu cong nghiép phdi bio dam tinh thong nhdt, dong bé va
kha thi ciia hé thong phdp lugt

X4y dung va hoan thién hé thong phap luat di tré thanh mot ndi dung
trong tdm ctia xay dung nha nudc phap quyén xi hdi chu nghia. Trong qua
trinh hoi nhap, cung véi viée ndi ludt hod, hé théng phap luat cua Viét Nam
n6i chung va phap luat SHTT noi riéng da timg budc khic phuc duoc su khac
biét, xung dot va tr¢ nén tiém can hon vdi céc biéu uéc quéc té. Cac giai
phap nhiam hoan thién phap luat Viét Nam vé han ché chuyén quyén sir dung
cac d6i twong SHCN phai quan triét quan diém chi dao xdy dung va hoan
thién phap luat Viét Nam duoc thé hién trong Nghi quyét sé 11-NQ/TW, ngay
03/6/2017 ctia Hoi nghi Trung wong 5 khoa XII “Vé hoan thién thé ché kinh
té thi trwong dinh huéng xa hoi chii nghia” theo d6 can dam bao tinh “dong
b, théng nhat, kha thi, cong khai, minh bach” ddng thoi dam bao tinh day du
va hiéu qua theo yéu cau hoi nhap qudc té va theo ding dinh hudng xay dung,
hoan thién hé thdng phap luat SHTT'?'.

Tinh théng nhat cua phap luat vé han ché chuyén quyén sir dung cac
déi twong SHCN thé hién & chd khong cé hién tugng trung ldap, mau thuan,
chong chéo giita cac quy pham phap luat khong chi trong pham vi Luat
SHTT, gitta van ban Luat SHTT v&i cac van ban hudng dan thi hanh ma tinh
théng nhat con thé hién sy nhit quan gitra cac quy pham phap luat caa Luat
SHTT véi cac van ban quy pham phép luat chuyén nganh khac c6 lién quan
dén ndi dung han ché chuyén quyén st dung cac d6i twong SHCN nhu: Luét
Chuyén giao cong nghé, Luat Canh tranh. ..

Bén canh bao dam tinh théng nhat thi viée xay dung va hoan thién
tinh déng bd cua phap luat han ché chuyén quyén st dung cac d6i tuong
SHCN ciing dong vai tro quan trong. Tinh dong bo biéu hién ¢ viéc ban hanh

ddy du cac van ban dudi luat quy dinh chi tiét, huong dan thi hanh, quy dinh

121. Ha Thi Nguyét Thu (2017), Hoan thién phdp ludt vé xir Iy hanh vi xdm pham quyén S0 hitu cong nghiép
doi vdi nhan hiéu ¢ Viét Nam, Luén an tién si Ludt hoc, Hoc vién Chinh tri quoc gia Ho Chi Minh, tr. 113.
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phap luat trong nhitng truong hop can co su quy dinh chi tiét cic vin ban
phap luét c6 hi¢u lyc thi n6 cling da c6 du cac diéu kién dé c6 thé duoc td
chirc thuc hién ngay trén thyc té. Bit ky quy pham phép ludt ndo hodc vin
ban phap luat nao ciing duoc tao ra va tac dong khong phai trong su doc lap
va riéng r& ma trong mot tong thé nhitng mdi lién hé va nhitng rang budc nhat
dinh. Do viy, tinh dong bd cta hé théng phap lut c6 anh huong rat 16n dén
tinh kha thi va hiéu qua cta phap luat'**.

Dé bao dam tinh thong nhét va dong bd cta hé théng phap ludt vé han
ché chuyén quyén sir dung cac ddi twong SHCN thi trong qua trinh xdy dung
va hoan thién phap luat cic co quan c6 tham quyén phai thudng xuyén ra soat,
kiém tra, d6i chiéu, tdp hop va phap dién hod cic vin ban quy pham phap luat
dé kip thoi diéu chinh nhiing ndi dung khong phut hop, con mau thuin, chong
chéo trong quy dinh vé han ché chuyén quyén sir dung cac d6i tuong SHCN,
tir 46 méi bao dam duoc tinh thong nhét va dong bo ciia hé thong phap luat.

Phap luét vé han ché chuyén quyén st dung cac d6i tuong SHCN can
phai bao dam tinh kha thi va diy du. Piéu nay thé hién & chd phap luat co thé
bao quat duoc hét nhirng van dé can diéu chinh, cac quy dinh twong d6i ro
rang, cu thé dé dé dang ap dung va thyc thi trong thuc té, han ché cac quy
dinh mang tinh khung hay cac quy dinh twong dbi 1ap 10, khong rd nghia.
Chinh vi vay, xay dung va hoan thién phap luit vé han ché chuyén quyén str
dung céc dbi tuong SHCN can theo huéng quy dinh cu thé ngay trong vin ban
Luat SHTT dé khac phuc tinh trang van ban dudi luat hudng dan thi hanh theo
nhiéu cach, nhiéu kiéu khac nhau va gay khé khan cho viéc thyc thi phap luat.

3.1.5. Hoan thi¢n phdp ludt vé han ché chuyén quyén sir dung cdc
déi twong sé hitu cong nghiép phdi xdy dwng nguon nhan lyc cho nhiing
co quan lién quan dén qud trinh xdy dwng va thue thi phdp ludt

Dién dan Thuong mai va phat trién ctia Lién hop qudc khing dinh:

“Sur phike tap ciia viéc dp dung nhitng nguyén tic canh tranh lién quan dén sé

122 Truong Pai hoc Ludt Ha No§i (2021), Gido trinh Ludt SHTT Viét Nam, NXB. Cong an nhan dan, tr.485.
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hitu tri tué... doi hoi cdc co quan thuc thi chuyén nghiép va co kinh nghiém,
trong do cé cdc co quan hanh chinh va Toa dn”'*.

Khang dinh trén cho thay tim quan trong cta viéc xay dung ddi ngii cho
céc co quan lién quan dén qua trinh x4y dung va thyc thi phap luat vé SHTT néi
chung va phép ludt vé han ché chuyén quyén str dung cac d6i tuong SHCN noi
riéng c6 vai trd vo cung to 16n. C6 thé néi, ngudn nhén luc cho viée xay dung va
thuc thi phap luat vé han ché chuyén quyén sir dung cac ddi twong SHCN khong
chi ¢6 kién thirc chuyén sau vé chuyén mon, kinh nghiém phap ludt ma con phai
¢6 kinh nghiém thyc tién vé thyc thi phap luat. Dé giai quyét mot cach hiéu qua
cac vu viée vé han ché chuyén quyén sir dung cac doi tuong SHCN, trong nhiéu
truong hop dit ra yéu cau doi ngii xay dung va thyc thi phap lut vé van dé nay
khong chi c6 kién thirc phap luat SHTT ma con phai nim bt cac kién thirc vé
cac linh vyc phap luat khac c6 lién quan nhu: phép luat canh tranh, phéap luat
chuyén giao cong nghé, phap luat hop dong, phap luat kiém soét chat luong. ..
Dong thoi, tinh chat cta cac vu viée lién quan dén han ché chuyén quyén st
dung cac dbi twong SHCN thudng phire tap doi hoi phai ¢ su phdi hop gitra
cac co quan c6 lién quan trong viéce giai quyét cac vu viée. Do d6, su phdi hop
gifta cic co quan trong viéc giadi quyét cac vu viéc lién quan dén han ché
chuyén quyén sir dung cac ddi twong SHCN ciing phai duoc chi trong va sy
phdi hop d6 phai dam bao duogc tinh ddng bo, nhip nhang va hiéu qua.

3.2. Mt s6 giai phap hoan thién cic quy dinh phap luit vé han
ché chuyén quyén sir dung doi twong sé hiru cong nghiép

C6 thé néi, cac quy dinh vé han ché chuyén quyén sir dung d6i tuong
SHCN trong Luat SHTT Viét Nam vé co ban di dap ung duoc nhitng yéu cau
cua sy phat trién kinh té - xa hoi. Tuy nhién, trong bdi canh hién nay, viéc
SP, BS mdt cach toan dién phap luat vé SHTT noi chung va phap luat vé han

ché chuyén quyén st dung cac ddi tuong SHCN néi riéng ¢ ¥ nghia vo cing

123. UNCTAD-ICTSD Project on IPRs and Sustainnable Development, Resource Book on TRIPS and
Development, Cambrige University Press, 2005, tr. 573.
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quan trong. Do vay, viéc tiép tuc nghién ctru dé SB, BS cac quy dinh vé han
ché chuyén quyén st dung cac dbi twong SHCN 1a diéu hét strc can thiét. Trén
co s& nghién ctru cac quy dinh hién hanh cua Luat SHTT cling nhu tham khao
cac Piéu udc qudc té, cac cam két ciia Viét Nam trong cac Hiép dinh thuong
mai ty do thé hé méi, tac gia dé xudt mot sd giai phap nham hoan thién phap
luat vé han ché chuyén quyén st dung cac d6i tuong SHCN sau day.

3.2.1. Xay dung cdc quy dinh vé cin civ han ché chuyén quyén sir
dung déi twong sé hitu cong nghiép

Nhu di phan tich, phap luat SHTT Viét Nam chua quy dinh cu thé vé
cac can ¢t 1am nén tang dé xay dung cac quy dinh vé han ché chuyén quyén
str dung cac d6i tegng SHCN. Do d6, viéc nghién ctru mot cach toan dién va
x4y dung cac can ctr vé han ché chuyén quyén sur dung cac d6i twong SHCN
trong Luat SHTT 14 diéu hét strc can thiét. Khi xay dung cac cin cir han ché
chuyén quyén su dung cac dbi tuong SHCN phai dua trén co s& khoa hoc
nhét dinh bao gém ca vé mit 1y luéan va thuc tién nhu sau:

Thir nhat, viéc xdy dung cdc quy dinh vé can cir han ché chuyén quyén
sir dung cdc doi twong SHCN phdi dia vao tinh chdt, ddc trung cia ting doi
twong quyén SHCN.

Theo quy dinh cua luat, cac dbi tuong dugc bdo ho quyén SHCN bao
gém: sang ché, KDCN, thiét ké bé tri, nhan hiéu, tén thuong mai, chi dan dia
1y va bi mat kinh doanh. Trong cac ddi twong trén thi véi KDCN, thiét ké bd
tri va bi mat kinh doanh do nhitng dic diém riéng c6 cua cac ddi tuong trén
nén phap luat khong dit ra viéc han ché trong chuyén quyén st dung. Dbi voi
cac d6i tuong con lai cua quyén SHCN bao gom: sang ché, nhan hiéu (trong
d6 c6 nhan hiéu tap thé, nhan hiéu ching nhan), tén thuong mai va chi dan dia
1y khi dat ra gioi han chuyén quyén st dung thi cling can phai xac dinh rd doi
tuong bi cdm chuyén quyén hay d6i twong dugc phép chuyén quyén sir dung
nhung cac bén phai dam bao diéu kién cho viéc st dung cac dbi tuong d6 dya

trén cac ddc tinh cta ching.
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Thit hai, viéc xdy dwng cdc quy dinh vé can cir han ché chuyén quyén
sit dung cdc doi twong SHCN phdi hai hoa dwoc loi ich gitta chii s6 hitu doi
twong SHCN voi loi ich chu thé khac va loi ich cong déng.

Pé can bang loi ich giita chi s¢ hitu dbi twong SHCN va loi ich chung
x4 hoi, phap luat qubc té va phap luat ctia hau hét cac qudc gia trén thé gidi vé
quyén SHCN déu ghi nhan nhitng ngoai 1é nhat dinh nham gidi han quyén cia
chu s hiru trong viéc khai thac, st dung ddi twong quyén SHCN trong d6 ¢
cac quy dinh vé han ché chuyén quyén st dung cua chil s hitu va chu thé
khac. Viéc han ché nay nhin nhan & phuong di¢n lg1 ich ctia chu s¢ hitu thi
duong nhu né mang tinh bat loi, can tré viéc thyc hién quyén cua chu sé hitu
va chu thé khac khi cha s hitu cho phép ho thyc hién hanh vi chuyén quyén,
phan nao anh huong dén viéc khai thac thwong mai ddi tuong quyén SHCN
thudc quyén so hitu ctia ho. Tuy nhién, nhin nhan & phuong dién loi ich chung
thi viéc han ché chuyén quyén str dung cac ddi twong SHCN 1a diéu can thiét
va mang y nghia thuc tién. Boi 18, mot khi chi s¢ hitu ndm doc quyén ddi twong
SHCN trong mdt sb truong hop khong thuc hién hanh vi chuyén quyén st dung
hodc lam dung doc quyén thi hau qua tat yéu co thé gay nhing thiét hai khong
nho hodc ¢ thé anh huong dén loi ich chung. Pén luc nay thi lgi ich chung
phai dugc xem xét va dat 1én trén 1gi ich cd nhan dé hudng dén muc tiéu vi loi
ich chung cta con ngudi. Chinh vi vay, khi thiét 1p cac cin cir han ché chuyén
quyén st dung cac d6i tuong SHCN phai duoc xdy dung trén co sé su cn
bang loi ich ctia chi so hitu véi loi ich ciia cha thé khac va lgi ich cong dong
dé két qua cubi cung 1a chu sé hitu c6 thé khai thac, st dung d6i twong SHCN
mot cach tot nhat va xa hoi ciing ¢6 thé sir dung ddi twong SHCN d6 nhung
khong gay anh huong hodc thiét hai dén loi ich ctia ngudi ndm doc quyén.

Thit ba, khi xdy dung can cir han ché chuyén quyén sir dung doi tiwong
SHCN phdi dam bdo theo nguyén tic chung vé gidi han quyén ciia chii sé hitu
quyén SHTT.

Theo quy dinh tai khoan 2 va khoan 3 Piéu 7 Luat SHTT: (i) trong

truong hop viée thuc hién quyén cta cha s hitu quyén SHTT xam pham dén
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loi ich cua Nha nudc, loi ich cong cong, quyén va loi ich hop phap cua to
chtrc, cd nhan khac hodc vi pham cac quy dinh ctua phéap ludt khac cé lién
quan; (ii) khi “nhdm dam bao muc tiéu qudc phong, an ninh, dan sinh va cac
loi ich khac cia Nha nudc va xa hoi”, Nha nudc co quyén cAm hodc han ché
cht s¢ hitu quyén SHTT cho phép t6 chirc, ca nhan khac st dung mot hoic
mot s6 quyén cua minh véi nhimg diéu kién phu hop; viée giéi han quyén doi
V01 sang ché thudc bi mat nha nudc duge thuc hién theo quy dinh ctia Chinh
pha. Co nhu vdy, cac quy dinh vé han ché chuyén quyén st dung d6i tuong
SHCN vira bao dam tinh khoa hoc va vira bao dam yéu tb chit ché trong xdy
dung cac quy dinh cua luét.

Thir tw, viéc xdy dung cdc quy dinh vé can cit han ché chuyén quyén
sit dung cdac doi twong SHCN phdi phit hop véi tinh hinh phdt trién kinh té -
xd héi cua dat nuéce va twong thich véi quy pham cua cdc Piéu wéc quoc té.

Nhu ching ta da biét, phéap luat 1a mot by phan cua kién trac thuong
tang va c6 mdi quan hé mat thiét, tac dong qua lai d6i vdi co so ha ting - nén
kinh té san sinh ra nd. Phap lut cang bam sat thuc tién va c6 tinh du bao cao
thi phap luat d6 hiéu qua diéu chinh cang cao. Do vy, mot khi kinh té - x4
hoi ctia dat nudc thay doi, phat trién thi tat yéu phap luat phai doi thay dé diéu
chinh kip thoi cdc quan hé kinh té méi nay sinh trong doi sdng xa hoi. Co nhu
vy thi méi co6 thé nang cao duoc hiéu qua ap dung phap luat. Nhitng nim gan
day, trong xu thé khu vuc ho4, toan cau hoa cac quan h¢ kinh té, Viét Nam da
ky két rt nhiéu Hiép dinh song phuong va da phuong c6 lién quan dén quyén
SHTT ciing nhu gia nhap vao cac “sdn choi chung” cia thé giéi nhu: WTO,
EVFTA, CPTPP, WIPO... d3 gop phan thuc diy cac quan hé kinh té & nuée
ta phat trién nhanh chong. Su phat trién nhanh chong cua nén kinh té tat yéu
doi hoi hé thong phap luat SHTT noi chung va phap lut vé han ché chuyén
quyén st dung cac ddi twong SHCN ciia nudc ta noi riéng phai c6 sy thay doi
dé diéu chinh cho phu hop hon véi tinh hinh thyuc tién. Do d6, viéc xdy dung

cac quy dinh vé han ché chuyén quyén sir dung cac di twong SHCN phai dua
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trén tinh hinh phat trién kinh té - x3 hoi ctia dat nude trong ting giai doan cu
thé va cho ca tién trinh phat trién 1a diéu hét strc can thiét. Pong thoi, khi xay
dung cac can ctr han ché chuyén quyén sir dung cac ddi twong SHCN con phai
dam bao su phu hop, twong thich véi cac quy dinh ctia Pidu udc qudc té co
lién quan ma Viét Nam la thanh vién.

Tom lai, khi xay dung cac cin cir vé han ché chuyén quyén st dung
doi tuong SHCN can phai dya trén co s¢ khoa hoc nhat dinh bao g@)m ca vé
mit 1y ludn va thuc tién. C6 nhu vay, ching ta méi c6 thé xay dung duoc
nhitng quy dinh phap luat phu hop hon véi thuce tién, cé tinh dy bdo cao, dap
g dugc nhu cau phat trién kinh té - x3 hoi cua dat nudc.

3.2.2. Hoan thién quy dinh vé han ché chuyén quyén siv dung doi
voi nhan hiéu chirng nhdn

Xuét phat tir ddc tinh cta nhan hiéu ching nhan 1 dé chimg nhan cac
dac diém vé xuat xu, nguyén liéu, vat li¢u, cach thirc san Xuét hang hoa, cach
thirc cung cép dich vu, chat lugng, d6 chinh xac, d§ an toan hoac cac dac tinh
khac cua hang hoa, dich vu mang nhan hi€u nén chu s¢ hiru nhan hi¢u ching
nhan chi cho phép td churc, ca nhan khac sir dung nhan hi¢u ching nhén trén
hang ho4, dich vu cta t6 chirc, c4 nhan d6. Chinh vi vay, viéc han ché chuyén
quyén st dung ddi v&i nhén hiéu ching nhan phai dugc dat ra mot mat dé bao
dam chat luong, dic tinh cta hang hoa, dich vu cling nhu bao d¢am dugc uy tin
cua hang ho4, dich vu c6 gén nhan hi¢u chiing nhan véi cac san phém thong
thuong khac. Do d6, kién nghi Piéu 142 cua Luat SHTT can dugc SB, BS
theo hudng quy dinh: “Quyén sir dung nhan hiéu chitng nhdn khéng dwoc
chuyén giao”.

3.2.3. Hoan thién quy dinh vé han ché chuyén quyén siv dung doi
Vv6i sdng ché mat

Nhu da phan tich tai Chuong 2, Luat SHTT hién nay méi chi quy dinh
vé khai niém sang ché mat ma chua c6 cac quy dinh cu thé vé truong hop han

ché chuyén quyén sir dung d6i voi sang ché mat. Theo d6, Luat SHTT can c6
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quy dinh rang viéc chuyén quyén st dung d6i voi sang ché mat s& chi duoc
thuc hién khi dugc phép cta co quan Nha nudce co tham quyén vé bao vé bi
mat nha nudc va viée chuyén giao nay khong dugc 1am boc 16 cac thong tin
lién quan dén sang ché mat. Theo d6, cac quy dinh vé viéc bao mat thong tin
trong qué trinh chuyén quyén st dung ciing nén duoc quy dinh rd trong
truong hop chuyén quyén st dung ddi véi sang ché mat. Pong thoi, Luat
SHTT can phai théng nhat, hoan chinh toan bd quy dinh vé sang ché mat ciing
nhu viéc han ché chuyén quyén st dung dbi véi d6i tuong nay va viéc kiém
soat an ninh dbi voi sang ché mat trudc khi ding ky ra nudc ngoai ngay trong
van ban Luat SHTT chir khong chi ding lai ¢ viéc néu khai niém. Con cac noi
dung hudng dan thi hanh chi tiét thi dugc duoc hudng din chi tiét hon trong
cac vin ban duéi luat nhu: Nghi dinh, Thong tu... C6 nhu thé, cac quy dinh
vé sang ché mat mgi bao dam duoc tinh hé théng va logic.

3.2.4. Hoan thién quy dinh han ché nham dim bdo quyén ciia cdc
bén trong hop dong chuyén quyén sir dung déi twong sé hitu cong nghiép

Trong hop dong st dung ddi twong SHCN, 18 thuong bén duoc chuyén
quyén luon 14 bén yéu thé hon so voi bén chuyén quyén. Chinh vi vay, dé bao vé
quyén va loi ich hop phép cta bén dugc chuyén quyén nén phép luat Viét Nam
da dua ra cac quy dinh tai khoan 2 Diéu 144 Luat SHTT la hop ddng chuyén
quyén str dung d6i twong SHCN khong duogc c6 nhimg diéu khoan “han ché bat
hop 1y quyén cua bén duoc chuyén quyén”. Tuy nhién, cic quy dinh trén con
nhiéu bét cap va can dugc stra doi theo huéng hoan thién hon nhu sau:

* Lam ré diém a khodan 2 Diéu 144 Ludgt SHTT

Diém a khoan 2 Piéu 144 Luat SHTT quy dinh vé viéc trong hop
ddng st dung d6i tuong SHCN khong duoc cdm bén duoc chuyén quyén cai
tién d6i twong SHCN, trir nhin hiéu nhung chua néu rd thé nao 13 “cai tién”.
Do d6, tac gia kién nghi rang viéc can thiét phai quy dinh rd thé nao 13 “cai
tién” va “cai tién” trong trudng hop nao 1a bj cam. Néu cai tién d6i twong

SHCN ma dén muc 1am thay doi ban chat cta dbi tuong SHCN va cho ra doi
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mot dbi trong SHCN moi thi s& khong bi cam va bén cai tién d6 co quyén sir
dung d6i trong SHCN.

Ngoai ra, diém a khoan 2 Piéu 144 Luat SHTT ciing quy dinh vé viéc
hop déng st dung ddi tuong SHCN khong dugc co diéu khoan budc bén dugc
chuyén quyén phai chuyén giao mién phi cho bén chuyén quyén céc cai tién
d6i tuong SHCN do bén duogc chuyén quyén tao ra. Tic 13 viéc chuyén giao
cac cai tién nay cho bén chuyén quyén 13 hoan toan c6 thé duoc thu phi. Tuy
nhién, néu bén duoc chuyén quyén di chuyén giao cac cai tién mién phi cho
bén chuyén quyén va bén dugc chuyén quyén van duoc sir dung mién phi céc
cai tién d6 khi khong con 1a chua so hitu cua cai tién d6 thi giao dich chuyén
giao cai tién d6 khong con 13 “mién phi” nita boi bén duge chuyén quyén van
duoc sir dung va khai thac gia tri kinh té tir viée sir dung cai tién d6. Do vay,
trong quy dinh ctia diém a khoan 2 Diéu 144 Luat SHTT ciing nén lam rd hon
n6i ham ctia tir “mién phi” trong viéc chuyén giao cac cai tién déi trong SHCN.

* Sira doi diém b khodn 2 Piéu 144 Ludt SHTT

Diém b khoan 2 Piéu 144 quy dinh vé viéc hop dong str dung d6i
tuong SHCN khéng dugc ¢ nhitng diéu khoan han ché bat hop 1y quyén cua
bén duoc chuyén quyén nhu: “Truc tiép hodc gidn tiép han ché bén dwoc
chuyén quyén xudt khau hang hod, dich vu dwgc san xudt hodc cung cdp theo
hop dong s dung doi twong sé hitu cong nghiép sang cdc ving lanh thé
khéng phdi la noi ma bén chuyén quyén ndam gitt quyén so hitu cong nghiép
twong vng hodc c¢é ddc quyén nhdp khau hang hod do” .

Hop dong chuyén quyén sir dung d6i twong SHCN chi c¢6 hiéu lyc
trong pham vi lanh tho va khoang thdi gian nhat dinh. Do d6, ngoai pham vi
lanh thé ma bén chuyén quyén khong 14 chu sé hiru d6i tuong SHCN thi bén
duoc chuyén quyén co quyén “str dung” d6i tuong SHCN d6 ma khong can
phai duoc sy cho phép ctia bén chuyén quyén. Pong thoi, quyén sir dung d6i
twong SHCN khong chi ¢6 hanh vi “xuét khau” ma con bao gém ca cic quyén
khac theo nhu khoan 5 Piéu 124 Luat SHTT. Vi vdy, nén sira d6i diém nay
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theo hudng: Bén chuyén quyén khong dwoc truc tiép hodc gidn tiép han ché
bén duoc chuyén quyén dwoc sw dung hang hod, dich vu dwoc san xudt hodc
cung cdp theo hop dong sir dung nhan hiéu trén ving lanh thé khéng phdi la
noi bén chuyén quyén nam gitr quyén SHCN déi véi nhdn hiéu tiwong ving.

* Bo sung mot 5O noi dung vao khoan 2 Piéu 144 Lugt SHTT

Nén bo sung thém khoan 2 Diéu 144 Luat SHTT nhu sau: Hop dong
chuyén quyén st dung dbi tuong SHCN khong dugc cé cac diéu khoan han ché
bat hop 1y quyén ctia bén duge chuyén quyén, dic biét 1a cac diéu khoan sau day:

Mot la, diéu khodn mién trir trach nhiém ciia bén chuyén quyén trong
hop dong sir dung doi twong SHCN.

Ban chét cta diéu khoan mién trir trach nhiém 13 viéc bén chuyén
quyén dang 18 phai chiu trach nhiém d6i v6i bén nhan quyén khi vi pham hop
ddng. Tuy nhién, vi thiét hai xay ra trong nhitng diéu kién, hoan canh theo
hop dong quy dinh ma bén chuyén quyén dugc mién trir toan bo hodc mot
phan trach nhiém ctia minh. Thuc chat day 1a cac diéu kién ciia bén c6 wu thé
manh hon trong hop dong ap dit cho bén yéu thé hon va tudc doat cac quyén
loi ctia bén yéu thé ma 18 ra ho co thé c6 néu hop dong khong co cac didu
khoan nhu vay'**. Trong cac hop ddng chuyén quyén st dung d6i tuong
SHCN, bén chuyén quyén thudng 1a bén co loi thé va ap dat diéu kién cho
bén kia nén kha ning ton tai cac diéu khoan mién trir nay 1a rat 16n, dic biét 1a
trong cac hop dong chuyén quyén st dung ddi twong SHCN tir nha dau tu
nudc ngoai cho ca nhén, t6 chirc Viét Nam.

Hai la, diéu khodn mién trdach nhiém cho bén chuyén quyén khi bén
thit ba kién viéc su dung doi twong SHCN duoc chuyén giao cua bén duwoc
chuyén quyén.

Vé nguyén tac, doi voi hop dong st dung d6i tuong SHCN khong doc

quyén thi bén chuyén quyén c6 thé ciing mot luc cho nhiéu chu thé cung st

124. L& Nét (2005), “Gop y du thao BY ludt Dan sur (sira doi) vé diéu khoan mién trir trach nhiém va han ché
quyén lgi trong hop dong”, Tap chi Khoa hoc phdp Iy, s6 2/2005, tr.23.
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dung d6i twong SHCN. Theo d6, thuc tién c6 thé c6 truong hop chi sé hitu
chuyén quyén sir dung ddi twong SHCN cho chi thé nay nhung vi pham hop
ddng da giao két gitra minh voi chi thé khac. Tir truong hop d6 cho ching ta
thay, bén duoc chuyén quyén co thé s& khong biét viéc sir dung dbi tuong
SHCN ctia minh lai anh huong t6i quyén ciia mot chu thé khac cung giao két
hop ddng véi bén chuyén quyén va c6 thé phai chiu thiét hai khi d6i mat véi
khiéu nai, khéi kién ma nguyén nhan tryc tiép cua thiét hai chinh la do bén
chuyén quyén di vi pham hop dong v6i mét trong cac bén duge chuyén quyén.
Vé van dé nay, phap luit cac nudc thuong khong quy dinh déng voi
céc diéu khoan bi cdm vi cac nha lam luat khong thé luong trude hét cac tinh
hudng bit lgi cho bén dugc chuyén quyén trong thuc tién. Vi vay, phap luat
Viét Nam ciing nén bo sung thém quy dinh md, theo do, tat ca cac diéu khoan
bat loi khong hop 1y khac anh hudng dén loi ich ctia bén dugc chuyén quyén
déu bi vo hiéu. Nghia vy ching minh su bét loi khong hop 1y nay thudc vé bén
duoc chuyén quyén. Do d6, nén bo sung thém vao khoan 2 Diéu 144 ndi dung
“va cdc diéu khoan khdc han ché bdt hop Iy quyén ciia bén dwoce chuyén quyén.
Nghia vu chitng minh han ché bat hop 1y thudc vé bén dwege chuyén quyén”'>.
3.2.5. Hoan thién quy dinh phdp ludt vé hanh vi truc tiép kiém sodt
chit lwong hang hod, dich vu mang nhin hiéu trong hop dong sir dung doi
twong so hitu cong nghiép
* Stra d6i diém ¢ khoan 2 Diéu 144 Luat SHTT theo hudng: Cdm bén
chuyén quyén buéc bén duwoc chuyén quyén phdai mua toan bé hodc mét ty 1é
nhat dinh cdc nguyén liéu, linh kién hodc thiét bi ciia bén chuyén quyén hoac
ciia bén thir ba do bén chuyén quyén chi dinh theo nhitng diéu kién bat hop 1.
Khi d6, nghia vu chirng minh tinh bat hop 1y dé v6 hiéu hoa diéu khoan
s& thudc vé bén nhan chuyén quyén boi bén nhan chuyén quyén 1a bén bj tac

dong truc tiép tir viée thyc hién diéu khoan ndy trong hop dong. Bén nhan chuyén

125. H6 Thyy Ngoc (201'5), “Quy dinh cAm cac diéu khoan han ché quyén trong phéap luat vé hop dong
chuyén quyén s dung doi tuong s¢ hitu cong nghiép ¢ Viét Nam: Nhing bat cap”, Tap chi Nha nudc va
phap ludt, s0 7/2015, tr. 34 va tr. 45.
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quyén c6 thé cung cap cac minh ching va lap luan cho tinh bt hop 1y cta diéu
khoan. Ngoai ra, viéc sira nhu trén cling giai quyét duoc kho khan cho hoat dong
chuyén quyén sir dung ddi v6i nhan hiéu khi bén nhan chuyén quyén bi yéu cau
mua toan bg hoac mot ty 1¢ nhat dinh cac nguyén li¢u, linh kién hoac thiét bi cua
bén chuyén quyén hodc ciia bén thir ba do bén chuyén quyén chi dinh'*°.

3.2.6. Hoan thién quy dinh han ché vé pham vi chuyén quyén sir
dung trong hop dong sir dung doi twong sé hivu cong nghiép

Diéu khoan vé “pham vi chuyén giao quyén st dung” bao gdm gidi
han quyén sir dung va gidi han lanh tho 1a mot trong nhitng diéu khoan co ban
va can c6 trong hop dong sir dung d6i trong SHCN. Vé van dé nay, phap luat
can quy dinh o rang vé “pham vi quyén sir dung” hay noéi mot cach khac do
13 “gi6i han quyén sir dung” trong hop dong st dung d6i tuong SHCN. Tur
d6, méi ¢6 thé 1am can cir dé thuc hién hop d@)ng trén thuc té va han ché cac
tranh chap c6 thé nay sinh giita cac bén khi khong c6 sy théng nhit trong
pham vi quyén st dung dugc chuyén giao.

3.3. Mgt s6 giai phap nhim ning cao hiéu qua 4p dung ciac quy
dinh ciia phap luit vé han ché chuyén quyén sir dung cac doi twong sé
hitu cong nghiép

Bén canh d& xuit cac giai phap nham hoan thién viéc xay dung va ban
hanh cac quy dinh phap luat vé han ché chuyén quyén sir dung cac dbi tuong
SHCN thi chung ta cling can phai quan tdm va chu trong dén cac giai phap
hoan thién mang tinh thyc tién nham nang cao hiéu qua ap dung cac quy dinh
ctia phap luat. Cac giai phap hoan thién mang tinh thyc tién d6 bao gom:

3.3.1. Gidi phdp hoan thign nham ning cao nhén thirc ciia cdc bén
chii thé trong giao dich chuyén quyén sir dung doi twong sé hiru cong nghiép

Céac bén cha thé quyén 1a ngudi truc tiép tham gia giao dich chuyén

quyén str dung ddi tugng SHCN, 14 nhitng ngudi tryc tiép tham gia thoa thuan

126. H6 Thuy Ngoc (2015), “Quy dinh cAm cac didu khoan han ché quyén trong phap luat vé hop ddng chuyén
quyén sir dung ddi tugng SHCN & Viét Nam: nhitng bat cap”, Tap chi Nha meée va phdp ludt, s6 7, tr. 33.
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cac diéu khoan trong hop dong sir dung d6i twong SHCN. Do d6, dé cic bén
c¢6 nhitng thoa thuan hop phap, tranh dan dén viéc hop dong vo hiéu thi ngoai
viéc tao mot hanh lang phéap 1y rd rang, minh bach thi nhan thire cia cac bén
vé phap luat cling dong vai trd quan trong. Cac bén chu thé quyén can phai
chu dong tiép can nhitng quy dinh ciia phap luat c6 lién quan trong qué trinh
thoa thuan, xay dung va thyc hién hop ddng chuyén quyén sir dung dbi tuong
SHCN dé tranh nhitng sai sot trong qua trinh xay dung hop dong xam pham
dén quyén va loi ich hop phap cua nhitng chu thé khac hodc hop dong vo hiéu
do khong tuan theo cac quy dinh ctia phap luat. Ngoai ra, trong qua trinh thyuc
hién hop ddng, cac bén ciing can phai tuan thu ding cac quy dinh tai cac diéu
khoan d3 dugc thoa thuan khi ky két hop ddng dé tranh xay ra nhiing tranh chap.

Bén canh d6, trong giao dich chuyén quyén st dung d6i tuong SHCN,
cac bén chu thé quyén ciing can phai nang cao nhan thirc va tén trong quyén,
l¢1 ich cua bén kia cling nhu cua céc chu thé khac va loi ich chung xa hoi. Do
d6, trong qua trinh thiét 1ap quan hé hop dong chuyén quyén st dung ddi
twong SHCN céc bén can hiéu 1d:

Thit nhdt, loai hop ddng chuyén quyén st dung ddi twong SHCN 1a
hop dong ddc quyén hay khong doc quyén.

Trong hop dong st dung ddi twong SHCN khong ddc quyén, bén duge
chuyén quyén khong thé chuyén giao tiép quyén st dung dbi twong SHCN
cho mot bén thtr ba nao khac néu khong c6 su cho phép cua chu sd hiru dbi
tuong SHCN'?. Khi chuyén quyén st dung doc quyén thi gia tri cta doi
tuong SHCN bao gid ciing cao hon khi chuyén quyén st dung khong doc
quyén vi bén dugc chuyén quyén s& duoc doc quyén st dung ddi tuong
SHCN d6 trén pham vi lanh tho cia minh trong thoi gian di thoa thudn trong
hop ddng. Vi vy, do khong c6 bat cir mot dbi thi canh tranh nao khéc trong

127. Trene Calboli (2007), The Sunset of “Quality Control” in Modern Trademark Licensing, American
University Law Review, 57 (2), pp. 348.
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viéc khai thac gia tri st dung cta ddi twong SHCN nén bén duoc chuyén
quyén s& c6 nhiéu loi thé trong viéc khai thac gi tri thwong mai cua ddi tuong
SHCN trong pham vi lanh thd cta minh.

Thiz hai, bén dugc chuyén quyén cé quyén hoic khong cod quyén
chuyén quyén sir dung d6i tugng SHCN d6 cho cac chi thé khac.

Néu bén duoc chuyén quyén co6 quyén chuyén quyén st dung ddi
twong SHCN d6 cho chu thé khac thi gia tri ctia d6i twong SHCN trong hop
ddng c6 thé s& cao hon néu bén duoc chuyén quyén khéng c6 quyén chuyén
quyén sir dung d6i twong SHCN d6 cho cac chi thé khac trong thoi gian nhin
chuyén quyén.

Thit ba, pham vi 1anh thd ap dung chuyén quyén st dung va thoi han
chuyén quyén st dung ddi twong SHCN.

Du 13 hop déng chuyén quyén sir dung ddi twong SHCN 1a hop dong
ddc quyén hay khong doc quyén thi pham vi 1anh thd ap dung chuyén quyén
str dung ciing chi nam trong pham vi dang dugc bao hd va trong khoang thoi
gian bao ho. Do d6, cic bén trong hop dong, dic biét 1a bén chuyén quyén can
nhan thirc 18 giéi han chuyén quyén str dung d6i twong SHCN ciia minh dé
khong xam pham dén loi ich cua chu thé khac.

3.3.2. Gidi phap hoan thién trong cong tdac thwce thi phap ludt so hiru
tri tu@ va chinh sdach canh tranh

Su giao thoa giira phap luat canh tranh va phap luat vé SHTT 1a mot
ddc thu co ban kho c6 thé thay ddi va duoc chip nhan trong hé thong phap
luat ctia nhidu qudc gia. Piéu nay dan dén nhiing khoang chong l4n vé thim
quyén giira cac co quan thuc thi trong hai linh vuc. Mat khac, do diéu kién
phat trién kinh té - x4 hoi va bd may nha nudc, phap luat vé SHTT cia Viét
Nam duoc thyc thi cht yéu bdi cac co quan hanh chinh thay vi Toa an nhu
thong 18 cua nhiéu quéc gia khac, do d6 con phét sinh cac van dé chong lan

giita hé théng hanh phéap va tu phap. Phap luat Viét Nam thiéu vang cac quy
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dinh giai quyét xung dot phap 1y cling nhu phan dinh tham quyén cua cac co
quan thyc thi. Tinh trang chong 1an tham quyén chi ¢ thé duoc giai quyét khi
cac co quan thuc thi c6 su phdi hop trong hoat dong theo mot co ché chung.
Co ché phéi hop can duoc xem xét trén nhiéu khia canh gdm phdi hop trong
nghién clru, xay dung, hoan thién cac quy dinh cua phap luat trong linh vuc
duogc giao nhiém vu quan 1y, dac biét 1a nhiing van dé co xung dot phap luat
va chong 14n vé thim quyén; phdi hop trong viéc tham van, danh gia va xir ly
cac hanh vi vi pham phap luét; va phéi hop trong viéc trao ddi thong tin, xay
dung co s¢ dir liéu chung vé céc vu viée da xir 1y.

3.3.3. Gidi phdp hoan thi¢n déi ngii ciia hé théng thwe thi phdp lugt
s hitu tri tué va phap ludt canh tranh

DPé dam bao cho hé théng thuc thi phap luat SHTT va phap ludt canh
tranh c6 hi€u qua, ngoai viéc hoan thién cong tac thuc thi phap luat thi gidi
phap tiép theo 1a khic phuc tinh trang thiéu cic can bo thuc thi & cac dia
phuong. Hién nay, cac giao dich vé chuyén quyén st dung cac dbi tuwong
SHCN ngay cang nhiéu nén dan dén tinh trang xAm pham quyén SHCN ciing
gia tang va tinh chit vu viéc ngay cang phuc tap hon. Do vay, viéc lam cin
thiét va cap bach hién nay 1a can phai bo sung kip thoi nhan su cho hé thong
thuc thi phap luat dé dam bao hiéu qua cong viéc.

Cung véi cong tac bo sung sé lugng ddi ngii can b thi ciing can phai
chi trong nang cao cht lugng cua d6i ngii thuc thi phap luat. Trinh d6, ning
lyc chuyén mon cua cac can bd, cong chirc vé co ban dam bao duogc cong tac
va can phai déy manh viéc dao tao, boi dudng cho cac cén bd la diéu thiét
thuc. Bién phap co tinh kha thi 1a mo cac 16p dao tao, dua cac can bo di hoc
tap, nghién ctru, khdo sat cling nhu hoc hoéi kinh nghiém cua céc dia phuong
va cac qudc gia dé nang cao tay nghé, trinh d6 chuyén mon.

Bén canh d6, can phai nang cao pham chét cta cac can bd, cong chirc

ctia hé théng thuc thi phap luat, tuyén chon ngudi c¢6 chuyén mon gioi, nim
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vitng quy dinh cta phap luat, pham chat chinh tri vitng vang, c6 luong taim
nghé nghiép. Ngoai ra, Nha nudc can c6 ché do dai ngd dbi voi cac can bo,
cong chirc dé ho yén tdm cong tic va han ché dugc nhiing tiéu cuc. Gin ché
d6 dai ngd voi nhitng bién phap ky luat nghiém khac dbi véi nhitng can bo vi
pham phap luat. Can bd nao trong cong tdc lam sai phdi chiu trach nhi¢m
trudc phap luat va bdi thuong thiét hai do minh gay ra.

Két luén chwong 3

Hoan thién phép ludt vé han ché chuyén quyén st dung cac d6i tuong
SHCN 14 mdt nhu cau cép thiét nham bao dam su can bang lgi ich cua ngudi
nim doc quyén d6i tuong SHCN véi loi ich cua nguoi tiéu dung va loi ich
chung xa hoi nhu muc tiéu chu yéu cta phap luat vé SHTT theo khuyén nghi
ctia TO chirc SHTT thé giéi (WIPO). Pong thoi, dé thuc hién cac cam két vé
SHTT trong cac Hiép dinh FTA thé hé mdi ma Viét Nam 13 thanh vién va
diéu kién kinh té, van hod, xa hoi, cic co so phap 1y cua Viét Nam cho phép
chiing ta tién hanh hoan thién phap luit trong linh vyc nay. Tuy nhién, dé co
thé hoan thién phéap luat vé han ché chuyén quyén sir dung cac ddi tuong
SHCN trude hét phai co dinh huéng va tir cac dinh hudéng d6 dé dé xuat cac
giai phap hoan thién.

Céac dinh huéng hoan thién bao gom: (1) Hoan thién phap luat vé han
ché chuyén quyén str dung cic d6i tuong SHCN can tuan thi nhiing tiéu
chuén cta Hiép dinh TRIPS va cac Hiép dinh thuong mai tu do ma Viét Nam
1a thanh vién; (2) Hoan thién phap luat vé han ché chuyén quyén st dung céac
d6i tuong SHCN phai bao dam can bang quyén, loi ich cua cac chi thé co lién
quan va loi ich chung x3 hoi; (3) Hoan thién phéap luat vé han ché chuyén
quyén sir dung cac dbi twong SHCN phai xuét phat tir tinh hinh thuc tién ¢
Viét Nam dong thoi tiép thu kinh nghiém qudc té; (4) Hoan thién phap luat vé
han ché chuyén quyén st dung cac ddi twong SHCN phai bao dam tinh thong
nhat, ddng bo va kha thi ctiia hé thong phap luat; (5) Hoan thién phap luat vé
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han ché chuyén quyén st dung céc ddi twong SHCN phai xay dung ngudn
nhan lyc cho nhitng co quan lién quan dén qué trinh x4y dung va thyuc thi
phép luat.

Trén nén tang hé thong 1y luan, phan tich thyc trang phap luat, thuc
tién ap dung phép luat va dua ra cac dinh hudng, luan an da dé xuit cac giai
phap hoan thién phap lut va giai phap nham nang cao hiéu qua 4p dung céc
quy dinh cta phap luat vé han ché chuyén quyén s dung cac ddi tuong

SHCN ¢ Viét Nam trong giai doan hién nay.



162

KET LUAN

Quyén SHCN dbi vai cac ddi tugng SHCN 1a mét trong nhiing tai san
tri tué ludn duge cac ca nhan, to chic quan tam dé khai thac va tao ra gia tri
kinh té v6 cung to 16n. Chu sé hiru dbi twong quyén SHCN ludn dugc Nha
nudc bao hd va c6 doc quyén trong viéc khai thac, st dung va dinh doat ddi
tugng quyén SHCN. Tuy nhién, tinh doc quyén cua chi sé hitu trong viéc
khai thac, st dung ddi twong SHCN khong mang tinh tuyét d6i ma né phai
duoc dung hoa trong su cin bang gitra loi ich ctia chu so hitu véi loi ich cia
chu thé khac, loi ich chung xi hoi thong qua viéc phap luat diéu chinh bing
cac quy dinh vé han ché chuyén quyén st dung cac ddi twong SHCN.

Luan an “Han ché chuyén quyén sir dung cdc doi twong sé hitu cong
nghiép - Ly lugn va thuc tién tai Viét Nam” da nghién ciru mot cach toan dién,
hé thdng cac van dé tir Iy luan, thuc trang phap luat va thuc tién ap dung phap
luat vé han ché chuyén quyén str dung cac dbi tuong SHCN tai Viét Nam.

Vé 1y luan, luan an di luin giai dugc hé thoéng 1y ludn vé han ché
chuyén quyén sir dung d6i twong SHCN theo hudng tiép can tir viéc phan tich
khai niém, dic diém cta quyén SHCN; khai niém va ndi dung cua quyén sir
dung cac ddi twong SHCN; cac nodi dung vé chuyén quyén st dung cac d6i
twong SHCN dén ddi twong nghién ctru cia luan an bang viée xay dung khai
niém, dic diém va cac cin cr han ché chuyén quyén st dung cac ddi tuong
SHCN; 1am rd méi quan hé gitta han ché chuyén quyén sir dung cac ddi tuong
SHCN v6i han ché quyén st dung cac ddi tuong SHCN. Trén co so do, luan
an xac dinh cac truong hop cu thé cua viée han ché chuyén quyén st dung dbi
tugng quyén SHCN.

Vé thuc trang phéap luat, luan an dénh gid thuc trang phap ludt Viét
Nam hién hanh co ban dap tng cac yéu cau thuc tién, phu hop véi quy dinh cia
cac Piéu uéc quoc té nhung cac quy dinh vé han ché chuyén quyén st dung

dbi tuong SHCN vén con nhitng bét cap can phai duoc SB, BS cho phu hop.
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Vé thuc tién, trén co s& danh gia thyuc trang phap luat Viét Nam, Ludn
an da phan tich thuc tién ap dung cac quy dinh vé han ché chuyén quyén st
dung cac dbi twong SHCN, chi ra cac bat cip nay sinh tir viéc cac quy dinh
phap luat chua hoan chinh dén viéc 4p dung vao thuc tién con nhiéu kho
khin, han ché. Xuat phat tir bt cap trong cac quy dinh cta luat, thuc tién ap
dung va yéu cau tir cac cam két vé SHTT trong cac Hiép dinh thuong mai tu
do thé hé m&i ma Viét Nam 13 thanh vién, luin 4n d3 dua ra cac dinh hudng
hoan thién va dé xuat cac giai phap nham hoan thién phép luat cling nhu nang
cao hiéu qua ap dung phap luat vé han ché chuyén quyén sir dung ddi tuong
SHCN. C6 nhu thé, phap ludt vé han ché chuyén quyén sir dung ddi tuong cac
SHCN méi that sy hoan chinh, dong bd, gop phan bao dam can bang quyén loi
gifta cht so hitu - nguoi ndm ddc quyén d6i twong SHCN véi loi ich ctia cha thé
khac, loi ich cong déng, bdo v&€ mdi truong kinh doanh lanh manh, tuong

thich véi cac cam két quoc té va dap ung yéu cau phat trién kinh té - xa hoi.
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MO PAU

1. Tinh cép thiét cia viéc nghién ciru dé tai

Ngay nay, cung vdi su sang tao va kha nang sang tao khong ngiing cua
con nguoi, s& hitu tri tué ton tai & kha“ip moi noi xung quanh cudc séng
ching ta. Co thé théy, moi san phém hoac dich vy ma chiing ta dang st
dung hing ngay déu 1a két qua ctia ca mot qua trinh dau tu, sang tao va doi
moéi. Qua trinh ddu tu va sang tao d6 voi muc dich cubi cing ma doanh
nghiép luén mong mudn dat dwoc va chiém linh n6 chinh 1a tai san tri tué
- mot loai tai san v6 hinh nhung mang lai gia tri vo ciing to 16n cho s tén
tai va phat trién ciia doanh nghiép trong bdi canh canh tranh khéc liét cua
thi truong.

Dé ghi nhin cong stc du tu va sang tao cua chu thé tao ra tai san tri
tué n6i chung va cac ddi tugng quyén sé hitu céng nghiép noi riéng, Nha
nude ludn danh co ché bao hd quyén sé hitu cong nghiép va trao cho chu
so hitu quyén doc quyén khai thac trong mot thdi han nhit dinh. Theo do,
chi1 s¢ hitu c6 quyén khai thac thuong mai quyén so hitu cong nghiép mot
cach tryc tiép thong qua viéc san xudt san pham mdi hodc cai tién cong
nghé hodc chuyén giao quyén so hitu cong nghiép d6 thong qua viéc
chuyén nhuong hodc chuyén quyén sir dung dbi tugng s hiru cong nghiép
cho ¢4 nhan, t6 chuc khac.

Quyén cta chi s¢ hitu dbi véi dbi tugng so hitu cong nghiép luon
mang tinh doc quyén va Nha nudc da thiét 1ap co ché bao ho su doc quyén
d6. Tuy nhién, dé han ché sy lam dung doc quyén ciia chi so hitu trong
chuyén quyén str dung cac d6i twong sé hiru cong nghiép ciing nhu dam
bao can bang loi ich giita cac chu thé, quyén loi cia ngudi tiéu dung va loi
ich chung x& hoi, phap luat s¢ hiru tri tué¢ Viét Nam da xay dung cac quy

dinh han ché quyén str dung cac d6i tuong so hitu cong nghiép trong d6 c6



cac quy dinh vé han ché chuyén quyén sir dung cac ddi twong s hitu cong
nghiép.

Luat stra di, bd sung mot s6 diéu cua Luat S¢ hitu tri tué ndm 2022
(c6 hiéu Iyc thi hanh tir ngay 01/01/2023) va vin ban huéng dan méi nhit
la Nghi dinh s6 65/2023/ND-CP ngay 23/8/2023 ciia Chinh phii quy dinh
chi tiét mot s6 diéu va bién phap thi hanh Luat S& hitu tri tué vé quyén so
hiru cong nghiép, bao vé quyén s& hitu cong nghiép, quyén dbi voi gibng
ciy trong va quan Iy nha nude vé sé hiru tri tué di co nhitng stra ddi, bd
sung cac quy dinh cho phu hop hon véi thuc tién. Tuy nhién, cac quy dinh
vé han ché chuyén quyén str dung cac dbi tuong s& hiru cong nghiép theo
Luat S¢ hitu tri tué (stra d6i, bd sung nim 2022) khong c6 su thay déi so
voi phap luat hién hanh trong khi cac bat cap vé ché dinh ndy ngay cang
boc 16 rd nét va can phai duoc sira dbi, bd sung cho phi hop. Xuat phat tir
nhitng 1y do trén, tac gia d lya chon dé tai: “Han ché chuyén quyén sir
dung cdc déi twong sé hitu cong nghiép - Ly lugn va thuc tién tai Viét
Nam” dé 1am Lu4n 4n tién si luat hoc, nhdm dap tng nhitng yéu ciu ca vé
1y luan va thuc tién dang dat ra.

2. Muc dich va nhiém vu nghién ctru

2.1. Muc dich nghién ciu

Muc dich nghién ctru cta luan an 1a 1am 1o 1y luan va thuc tién ap dung
cac quy dinh cta phap luat Viét Nam vé han ché chuyén quyén sir dung
cac ddi tuong so hitu cong nghiép. Trén co so d6, luan an kién nghi nhirng
giai phap nhim hoan thién phap luat va nang cao hiéu qua ap dung cic quy
dinh vé han ché chuyén quyén str dung cac doi tugng so hitu cong nghiép
tai Viét Nam.

2.2. Nhi¢m vu nghién ciru

Thit nhdt, phan tich, danh gia tong quan tinh hinh cac ¢éng trinh nghién
clru trong va ngoai nudc; Thit hai, hé thong héa 1y luan vé han ché chuyén

quyén sir dung cac ddi tuong sé hitu cong nghiép; Thit ba, phan tich thuc



trang phap ludt Viét Nam va viéc ap dung cac quy dinh vé han ché chuyén
quyén sir dung cac ddi twong s& hiru cong nghiép dé tim ra nhitng bat cip;
Thir tu, nghién ctru va phén tich cac quy pham phap luat quéc té diéu chinh
vé han ché chuyén quyén sir dung cac ddi tuong sé hiru cong nghiép dé
tham khao; Thit ndm, dua ra cac dinh hudng va kién nghi cac giai phap
nhim hoan thién cc quy dinh phap luat vé han ché chuyén quyén sir dung
cac dbi tugng so hitu cong nghiép.

3. P6i twong va pham vi nghién ciru

3.1. Déi twong nghién ciru

Lu4n 4n nghién ctru vé han ché chuyén quyén str dung cac ddi twong
sO hiru cong nghiép theo quy dinh phap luat Viét Nam va Diéu wdc quc
té lién quan ma Viét Nam Ia thanh vién va phap luat Lién minh chau Au.

3.2. Pham vi nghién ciru

Dé tai nghién ctru han ché chuyén quyén sir dung ddi twong so hitu
cong nghiép trong hop ddng chuyén quyén sir dung cac dbi tuong sé hitu
cong nghiép co ban theo quy dinh phap luat Viét Nam.

-0 phuong dién phap luat trong nudce, ludn an tap trung nghién ctru
cac quy dinh vé han ché chuyén quyén sir dung cac ddi tuong so hitu cong
nghiép theo phap luat Viét Nam hién hanh.

- O phuong dién luat phap qudc té, luan an nghién ciru cac quy dinh
¢6 lién quan dén han ché chuyén quyén sir dung cac d6i tuong so hitu cong
nghiép trong cac Pidu uwdc qudc té co lién quan ma Viét Nam la thanh vién
va phap luat Lién minh chau Au.

- Vé thoi gian, Luan an nghién ctru ké tir thoi diém Luat So hiru tri tué
va Ludt Canh tranh ra doi va c6 hiéu luc thi hanh cho d&én nay.

4. Co s¢ phwong phap luin va phwong phap nghién ciru

Dé nghién ctru dé tai, ludn an da van dung phuong phép luan vé cha

nghia duy vat bién chimg va chu nghia duy vat lich str.



Luan an sir dung phdi két hop cac phwong phap nghién ciru sau:
phuong phap phan tich; phuong phap téng hop, danh gia; phuong phép so
sanh luat hoc; phuong phéap trao ddi, tham vén...

5. Y nghia Iy luin va thye tién cia luin 4an

- Vé mat Iy lugn, két qua nghién ctru ctia luan an c6 thé 1am luan cir dé
dé xuat, hoan thién nhitng van dé Iy luan vé han ché chuyén quyén st dung
cac ddi tuong sé hitu cong nghiép & Viét Nam trong giai doan hién nay.

- Vé mdt thuec tién, két qua nghién ctru cta luan an c6 thé lam ngudn
tai liéu phuc vu cho cong tac giang day, nghién ctru khoa hoc ctia cac don
vi dao tao va tai liéu tham khao cho céac ca nhén, to chirc.

6. Péng gép méi vé mit khoa hoc ciia luén 4n

Thir nhdt, danh gia tong quan tinh hinh nghién ctru trong va ngoai
nudc, luan 4n xac dinh nhitng van dé da duoc nghién ctru va nhitng van dé
can tiép tuc nghién ctru dé hoan thién phap luat.

Thir hai, luan an xay dung dugc hé thong 1y ludn khoa hoc vé han ché
chuyén quyén st dung cac dbi trong sé hitu cong nghiép.

Thir ba, luén an phan tich, danh gia thyc trang phap luat Viét Nam vé
han ché chuyén quyén st dung cac dbi tugng s hiru cong nghiép.

Thir tu, luan an phan tich va danh gia thyc tién ap dung cac quy dinh
phap luat Viét Nam va chi ra cac bat cap can hoan thién.

Thir néim, luan an dua ra cac dinh huéng hoan thién va dé xuit c4c giai
phép nham hoan thién phap ludt va nang cao hiéu qua ap dung phap luat.

7. B6 cuc ciia luén dn

Ngoai phan mé dau, téng quan tinh hinh nghién ctru lién quan dén dé
tai luan an, két luan va danh muc tai liéu tham khao, ndi dung cta luan an
gdm 3 chuong:

Chirong 1. Ly luan vé chuyén quyén str dung cac ddi twong so hitu
cong nghiép va han ché chuyén quyén st dung cac ddi tuong s hitu
cbng nghiép.



Chirong 2. Thyc trang phap luat Viét Nam vé han ché chuyén quyén
str dung cac ddi twong so hitu céng nghiép va thye tién ap dung.

Chirong 3. Pinh hudéng, giai phap nhim hoan thién phap luat va viéc
&p dung cac quy dinh vé han ché chuyén quyén sir dung cac déi tuong so

hitu cong nghiép ¢ Viét Nam hién nay.

TONG QUAN TIiNH HINH NGHIEN CUU
LIEN QUAN PEN PE TAI LUAN AN

1. Téng quan tinh hinh nghién ctru

1.1. Tinh hinh nghién civu lién quan dén chuyén quyén sir dung cic
doi twong sé hivu cong nghiép

1.1.1. Céng trinh nghién citu lién quan dén chuyén quyén sir dung
nhan hiéu

Nghién ciru vé chuyén quyén sir dung nhdn hiéu da duoc cac hoc gia
quan tim nghién clru ca trong va ngoai nudc. Noi dung cac cong trinh dé
cap dén cac noi dung khéac nhau cta hoat ddng li-xang nhan hi¢u. Pac biét,
cac cong trinh nghién ctru trong nudc da phan tich thuc trang phap luat
Viét Nam vé chuyén quyén sir dung d6i voi nhan hiéu va viée ap dung cac
quy dinh vao thyc tién. Pong thoi, cac tac gia cling da dé xuat mot sd kién
nghi nham hoan thién phap luat vé chuyén quyén sir dung nhan hiéu tai
Viét Nam.

1.1.2. Cdc céng trinh nghién cieu lién quan dén chuyén quyén sir dung doi
V6i sang ché va cdc doi twong khdc ciia quyén sé hiru cong nghiép

Cudn chuyén khio “The complete licensing kit” cia Ron Idra va James
L. Rogers; bai viét “Patent Licensing: Global perspective anhd analysis of
case studies” cta tac gia Ludmila Moran Martinez; cudn “Gido trinh sé hitu
tri twé, chuyén giao cong nghé va khai théc théng tin sang ché” clia tac gia

Phan Qudc Nguyén; Luén an tién si Phdp ludt vé cdc hinh thirc khai thac



thwong mai doi voi sang ché tai Viét Nam cua Phan Qubc Nguyén; Luan
van thac st Chuyén giao quyén sir dung cdc doi twong sé hitu cong nghiép
theo quy dinh ciia phdp ludt Viét Nam cia tac gia Tran Khanh Ly.

1.2. Tinh hinh nghién civu lién quan dén han ché quyén sir dung cic
doi twong sé hivu cong nghiép

Cubn European Trademark Law: Community Trademark Law and
Harmonized National Trademark Law cua tac gia Tobias Cohen Jehoram,
Constant VVan Nispen va Tony Huydecoper; Luan an Trademark protection
and freedom of expression - An inquiry into the conflict between trademark
rights and freedom of expression under European, German and Dutch Law
ciia Wolfgang Sakulin; bai viét “Compulsory Licensing: How to Gain
Access to Patented Technology” cia Carlos Maria Correa; cudn Hét quyén
doi voi nhan hiéu trong phdp ludt, thuc tién quoc té va Viét Nam cia
Nguyén Nhu Quynh; bai viét “Ly thuyét hét quyén sé hitu tri tué va nhdp
khdu song song” cua Nguyén Nhu Quynh; bai viét “Phdp ludt vé hét quyén
s& hitu tri tué va nhdp khdu song song & mot sé quoc gia Asian” cia
Nguyén Nhu Quynh; Luén an tién si Phdp ludt vé cdc hinh thirc khai théc
thwong mai doi voi sang ché tai Viét Nam cia Phan Qubc Nguyén; Luan
an Hoan thién phdp ludt Viét Nam vé bat budc chuyén giao quyén su dung
doi véi sang ché trong diéu kién hoi nhap quéc té cia Lé Thi Nam Giang.

1.3. Tinh hinh nghién civu lién quan dén han ché chuyén quyén sir
dung cdc déi twong sé hiru cong nghigp

1.3.1. Cong trinh nghién cizu vé han ché chuyén quyén si dung lién
quan dén cdc doi twong cria quyén so hitu cong nghiép

Cubn The TRIPS regime of Trademarks and Designs ciia Nuno Pires
de Carvalho; cuén Intellectual property rights, the WTO and developing
countries - The TRIPS agreement and policy options ctua Carlos M Correa;
Luan an Phdp ludt vé cdc hinh thirc khai thac thwong mai d6i véi sang ché

tai Viét Nam cia Phan Qubc Nguyén; Luan an Phdp ludt Viét Nam vé



chuyén quyén sir dung nhdn hiéu cia tac gia Hoang Lan Phuong; Lun 4n
Bdo hé chi dan dia ly ¢ Viét Nam trong diéu kién hoi nhdp kinh e qué'c e
nam 2008 cua Vii Thi Hai Yén; Luan an Phdp ludt vé tén thuwong mai ciia
doanh nghiép ¢ Viét Nam hién nay cia Pham Thi Thuy Liéu; Luan vin
thac si Chuyén giao quyén sir dung cdc doi twong sé hitu cong nghiép theo
quy dinh ciia phdp ludt Viét Nam cta Tran Khanh Ly.

1.3.2. Céng trinh nghién ciru vé han ché chuyén quyén sir dung cdc doi
twong s hitu cong nghiép nham chong ddc quyén va thic ddy canh tranh

Cubn “Cdam nang sé hitu tri tué: Chinh sdch, phdp ludt va dp dung”
cia To chirc S6 hitu tri tué thé gidi (WIPO); cudn “Phdp ludt canh tranh,
chuyén giao cong nghé va Hiép dinh TRIPS: Kinh nghiém cho Viét Nam” cia
Nguyén Thanh Ta; Luan an Quyén sé hitu tri tué trong méi quan hé voi véi
phdp ludt canh tranh cia tac gia Bui Thi Hing Nga; bai viét “Quy dinh cam
cdc diéu khoan han ché quyén trong phdp ludt vé hop dong chuyén quyén
st dung doi twong s6 hitu cong nghiép & Viét Nam: nhitng bat cdp” cia HO
Thuy Ngoc; cubn chuyén khao Bdt budc chuyén giao quyén sir dung doi véi
quyén s6 hitu tri tué va phdp ludt canh tranh cia Nguyén Thanh Ta.

C6 thé thay, cac cong trinh nghién cau chi méi dirng lai ¢ viéc néu ra
mdt cach khai quat ma chua di vao phan tich chuyén sau cac van dé c6 lién
quan va dé xuat cac giai phap toan dién nhim hoan thién cac quy dinh cia
phap luat vé ché dinh nay.

2. Panh gia tinh hinh nghién ctru lién quan dén dé tai ludn 4n va
van dé dit ra cin tiép tuc nghién ciru

2.1. Nhitng ngi dung nghién ciru da dwoc lam sdng to va dwoc ludn
dn ké thiva phdt trién trong nghién ciru dé tai

Céc cong trinh khoa hoc nghién ctru vé han ché chuyén quyén st dung
cac doi twong s hiru cong nghiép mic du da dugc dé cap trong cac tai liéu
nhu: sach, bai bao, tap chi, ludn van, luén an... nhung nam rai rac, tan man,

chua nghién ctru thanh mét cong trinh mang tinh hoan chinh. Chinh vi vay,



viéc nghién ciru mot cach hé thong, toan dién, siu sic cac quy dinh phap
1y v& han ché chuyén quyén sir dung cac ddi twong sé hitu cong nghiép tai
Viét Nam hién nay 1a didu cin thiét.

2.2. Nhitng viin dé dit ra cin tiép tuc nghién ciru

Thir nhat, nghién ctru xay dung khai ni€m, dac diém cta viéc han ché
chuyén quyén st dung cac ddi tuong s hiru cong nghiép.

Thir hai, nghién ctru xay dung cc cin cit han ché va cac truong hop
cu thé vé han ché chuyén quyén sir dung cac di tuong so hiru cong nghiép.

Thir ba, phan tich thyc trang phap luat Viét Nam va thuc tién ap dung
cac quy dinh cua phap ludt vé han ché chuyén quyén str dung cac dbi tuong
s0 hitu cong nghiép.

Thir tw, dwa ra cac dinh hudng, giai phap nhim hoan thién cic quy
dinh cta phap luat vé& han ché chuyén quyén str dung cac dbi tuong s hitu
cong nghiép.

3. Co s& Iy thuyét va cau héi nghién ciru ciia luin 4n

3.1. Co 56 Iy thuyét nghién ciru ciia ludn dn

- Ly thuyét vé quyén sé hitu

- Hoc thuyét Cong loi va nguyén tic cdin bang loi ich

- Hoc thuyét twong xing

- Nguyén tdc bdo dam tir do canh tranh trong quyén sé hitu cong nghiép

3.2. Ciu héi nghién ciru va gid thuyét nghién ciru

3.2.1. Cdu héi nghién civu va gid thuyét nghién ciru chung

Khai niém va dic diém cia han ché chuyén quyén st dung cac ddi
tugng so hitu cong nghiép 1a gi? Tai sao phai xay dung cac quy dinh vé
han ché chuyén quyén sir dung cac d6i twong so hitu cong nghiép? Xay
dung cac quy dinh vé han ché chuyén quyén st dung cic ddi tuong so hiru
cong nghiép phai dya trén cac can cit han ché cu thé nao?

3.2.2. CAu hoi nghién ciru Va gia thuyét nghién civu riéng cho timg
phan ciia lugn dn

Chuong 1



LY LUAN VE CHUYEN QUYEN SU DUNG CAC POI TUQNG
SO HU'U CONG NGHIEP VA HAN CHE CHUYEN QUYEN SU DUNG
CAC POI TUQNG SO HUU CONG NGHIEP

1.1. Ly ludn vé quyén sé hiru cong nghiép va chuyén quyén sir
dung cac dbi twong sé hiru cong nghiép

1.1.1. Ly ludn vé quyén sé hitu cong nghiép va quyén sir dung cdc
doi twong sé hivu cong nghiép

1.1.1.1. Khdi niém va ddc diém ciia quyén sé hitu cong nghiép

* Khdi niém quyén sé hitu cong nghiép

Quyén sé hitu cong nghiép 1 quyén cua ¢4 nhan, té chirc trong viée
dau tu, sang tao va khai thac cac d6i twong so hitu cong nghiép 1a sang ché,
kiéu dang cong nghiép, thiét ké b tri mach tich hop ban din, nhén hiéu,
tén thwong mai, bi mat kinh doanh, chi din dia Iy va quyén chong canh
tranh khong lanh manh.

* Ddc diém ciia quyén sé hitu cong nghiép

Thir nhdt, d6i teong cia quyén sé hitu cong nghiép ludn gin lién véi
hoat dong san xut, kinh doanh.

Thir hai, quyén so hitu cong nghiép duoc bao ho théng qua thu tuc
dang ky tai co quan nha nudc co thim quyén.

Thir ba, quyén sO hitu cong nghiép duogc bao hd theo thoi han cia van
bang bao hd.

1.1.1.2. Khdi niém va néi dung cia quyén sir dung cic doi twong so
hitu cong nghiép

* Khdi niém quyén sir dung cdc doi tuong sé hitu cong nghiép

Quyén str dung cac ddi twong s hitu cong nghiép la quyén khai thac cong
dung, hudng loi tuc tir cac dbi twong quyén so hitu cong nghié¢p mang lai.

* Noi dung ciia quyén sik dung cdc doi twong sé hitu cong nghiép

(i) Quyén tir minh khai théc, sir dung doi twong quyén so hitu cong nghiép

(ii) Quyén cho phép nguoi khdc sir dung doi twong sé hitu cong nghiép



1.1.2. Ly ludn vé chuyén quyén sir dung cdc déi twong sé hivu
cong nghiép

1.1.2.1. Khdi niém chuyén quyén sir dung cdc doi twong sé hitu cong
nghiép

Chuyén quyén sir dung ddi twong so hiru cong nghiép 1a viéc chi so
hitu déi twong s6 hiru cong nghiép cho phép c4 nhan, t6 chirc khac st dung
dbi tugng s hitu cong nghiép thudc pham vi quyén sir dung ctia minh.

1.1.2.2. Pic diém chuyén quyén sir dung cdc doi twong s¢ hitu cong nghiép

Thir nhat, chuyén quyén st dung ddi twong s& hitu cong nghiép bi gisi
han vé thoi gian va khong gian lanh thd.

Thir hai, chuyén quyén str dung ddi twong s hitu cong nghiép duoc
thé hién dudi hinh thirc phap 1y 1a cac hop dong chuyén quyén sir dung dbi
tugng sé hitu cong nghiép.

Thir ba, chuyén quyén st dung cac ddi twong sé hitu cong nghiép c6
nhitng han ché nhét dinh. Nhirng han ché nay khong ap dung dbi véi tit ca
cac dbi trong quyén sé hiru cong nghiép ma chi ap dung déi voi mot sb
doi tuong cu thé.

1.1.2.3. Chii thé ciia chuyén quyén sir dung cdc doi twong so hitu cong
nghi¢p

(i) Bén chuyén quyén sir dung cdc doi twong so hitu céng nghiép

(ii) Bén dwoc chuyén quyén sir dung doi twong s¢ hivu cong nghiép

1.2. Ly ludn vé han ché chuyén quyén sir dung cic doi twong sé
hiru cong nghiép

1.2.1. Khdi niém va dic diém han ché chuyén quyén sir dung cic doi
twong so hiru cong nghiép

1.2.1.1. Khdi niém vé han ché chuyén quyén sir dung cdc doi twong s¢
hitu cong nghiép

Han ché chuyén quyén sir dung cac dbi twong so hiru cong nghiép 1a

viéc Nha nude khong cho phép hodc cho phép chu so hitu, ngudi c6 quyén
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sir dung hop phép trong pham vi quyén st dung ciia minh duoc chuyén
quyén str dung d6i twong s¢ hitu cong nghiép cho ca nhan, t6 chirc khac
nhung phai bao dam cac diéu kién cho viéc st dung cac dbi tuong sd hiru
cong nghiép do.

1.2.1.2. Péc diém ciia han ché chuyén quyén sir dung doi tiong s¢ hitu
cong nghiép

Thir nhat, han ché chuyén quyén st dung ddi tuong s& hiru cong
nghiép dugc thuc hién trong cac truong hop cu thé véi nhitng didu kién
nhét dinh.

Thit hai, han ché chuyén quyén sir dung ddi twong sé hitu cong nghiép
khéng chi 4p dung ddi v6i cha sé hitu dbi twong sé hiru cong nghiép ma
con ap dung cho cac chu thé khac.

Thir ba, han ché chuyén quyén str dung ddi twong s& hitu céng nghiép
12 mot trong cac trudng hop cu thé cia han ché quyén sir dung cac ddi
tuong s¢ hitu cong nghiép cia chu sé hiu.

1.2.2. Moi quan hé giiva han ché chuyén quyén siv dung céc doi
twong sé hitu cong nghigp va han ché quyén siv dung cdc doi twong sé
hitu cong nghiép

Han ché quyén sir dung dbi twong s& hiru cong nghiép 14 gidi han
tong thé cta quyén s hiru cong nghiép. Trong khi d6, han ché chuyén
quyén sir dung cac ddi tuong s hitu cong nghiép 13 mot trong cic truong
hop cu thé cua né va ca hai noi dung c6 mbi quan h¢ bién chung va mat
thiét v6i nhau. C6 han ché quyén sir dung dbi twong s& hiru cong nghiép
thi méi dat ra han ché trong viéc chuyén quyén sir dung cac ddi tugng s
hiru cong nghiép. Nguoc lai, mot khi han ché chuyén quyén sir dung céc
dbi twong so hitu cong nghiép duoc lam rd thi han ché quyén si dung ddi
tugng s& hitu cong nghiép ctia chu so hitu ciing dugc thé hién rd hon.

1.2.3. Cin cir han ché chuyén quyén siv dung doi twong sé hivu cong
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nghiép

1.2.3.1. Chuyén quyén sir dung doi twong sé hiru cong nghiép bi han
ché béi ddic diém ciia cac doi twong quyén

1.2.3.2. Chuyén quyén sir dung doi tiong sé hitu cong nghiép bi han
ché nham muc dich bao dam quyén ciia cdc bén lién quan

1.2.3.3. Chuyén quyén sir dung doi tiwong sé hitu cong nghiép bi han
ché trong nhitng diéu kién ddc thi

1.2.3.4. Chuyén quyén sir dung doi tuong soé hiru cong nghiép bi han
ché trong truong hop chit s6 hitu ¢ hanh vi vi pham phdp ludt canh tranh

1.2.4. Cdc trwong hop han ché chuyén quyén siv dung cdc déi twong
80 hitu cong nghiép

1.2.4.1. Han ché chuyén quyén sir dung lién quan dén cdc doi twong
quyén s¢ hitu cong nghiép

* Poi twong s6 hitu cong nghiép khong diroe phép chuyén quyén sir dung

Tén thwong mai luén gén lién véi mot chu thé kinh doanh va khéng
thé chuyén giao cho ngudi khac sir dung. Moi hanh vi sit dung du hiéu
trung hodc twong tu vdi tén thwong mai da duogc st dung trude gay ra su
nham 1an vé chu thé san xuét, kinh doanh déu bi coi 12 xam pham quyén
d6i vai tén thuong mai. Pay chinh 14 1y do ma tén thuong mai 1a ddi tuong
so hitu cong nghiép khong duge phép chuyén quyén sir dung.

* Doi tuwong s6 hitu cong nghiép dwoc phép chuyén quyén sir dung
nhung bi han ché

Xuat phat tir yéu td chat lugng, danh tiéng hodc cic dic tinh khac cua
san phdm mang chi dan dia 1y cha yéu c6 duoc do ngudn gbc dia 1y mang
lai nén viéc chuyén quyén st dung chi din dia Iy bi han ché.

Viée st dung va chuyén quyén sir dung cac sang ché mat bi han ché va
chi dugc chuyén giao quyén sir dung khi dugc phép ctia cac co quan nha nude
c6 tham quyén theo quy dinh ctia phép luat vé bao vé bi mat nha nudc.

* Cdc doi twong s6 hitu cong nghiép dwoc phép chuyén quyén sir dung
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va dam bdo cdc diéu kién cho viée chuyén quyén

Do dic diém ciia nhin hiéu tap thé 1a ding dé phan biét hang hoa, dich
vu ctia cac thanh vién cua t6 chire 1a chi s hitu nhan hiéu d6 véi hang hoa,
dich vu cua cac t6 chirc, ca nhin khac khong phai 1a thanh vién cta t6 chirc
nén viéc chuyén quyén sir dung nhin hiéu tap thé chi dién ra trong pham
vi 14 thanh vién cta t6 chirc 13 cha so hitu nhan hiéu tap thé.

1.2.4.2. Han ché chuyén quyén sir dung nham dam bdo quyén cia cdc
bén trong hop dong sir dung doi twong sé hitu cong nghiép

* Dam bdo quyén ciia bén dieoe chuyén quyén

Thit nhdt, truc tiép hodc gian tiép han ché bén dugc chuyén quyén
duoc sir dung ddi tuong s hitu cong nghiép va hang hoa, dich vu duoc san
xudt hodc cung cip theo hop ddng st dung ddi trong so hitu cong nghiép
trén ving lanh thd khong phai 13 noi bén chuyén quyén nim giit quyén s&
hiru d6i twong sé hiru cong nghiép do.

Thir hai, cAm hodc han ché bén dwoc chuyén quyén cai tién di tuong
so hitu céng nghiép (trir nhin hidu) va bét budc bén duge chuyén quyén
chuyén giao nhirng cai tién d6 cho bén chuyén quyén.

Thir ba, budc bén dugc chuyén quyén phai mua toan bg hoac mot ty 1€
nhat dinh cac nguyén liéu, linh kién hogc thiét bi ciia bén chuyén quyén
hoic cia bén thir ba do bén chuyén quyén chi dinh véi cac 1y do khong hop
ly.

* Pam bdo quyén ciia bén chuyén quyén

Thir nhdt, bén duoc chuyén quyén khong duoc ky két hop dong thir
cap v6i bén thi ba, trir trudng hop duoce bén chuyén quyén cho phép.

Thir hai, bén dugc chuyén quyén sir dung nhin hiéu c6 nghia vu ghi
chi din trén hang hoa, bao bi hang hoa vé viéc hang hoa d6 duge san xuat
theo hop dong sir dung nhén hiéu.

Thit ba, bén dugc chuyén quyén st dung sang ché theo hop dong doc
quyén c6 nghia vu sir dung sang ché nhu chu s¢ hitu sang ché.

1.2.4.3. Han ché chuyén quyén sir dung cdac doi twong s¢ hitu cong
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nghiép nham bdao dam can bang phdp ludt sé hitu tri tué va phdp ludt canh
tranh

Viéc han ché chuyén quyén sir dung cac ddi tuong sé hitu cong nghiép
n6i riéng va han ché chuyén quyén so hitu tri tué néi chung dé dam bao su
can bang gitra phap lut s¢ hiru tri tué va phap luat canh tranh xuét phat tir
viéc han ché cac hanh vi lam dung vi tri doc quyén va hanh vi canh tranh
khong lanh manh. Phap ludt canh tranh dugc st dung bd sung nhim dam
bao quyén doc quyén ma phap ludt sé hitu tri tué trao cho chu thé quyén s
hitu tri tu¢ khong bi lam dung boi cac hanh vi vi pham phap ludt canh tranh.

1.3. Han ché chuyén quyén sir dung cac doi twong sé hiru cong
nghiép theo Hi¢p dinh TRIPS va phap luit Lién minh chau Au

1.3.1. Han ché chuyén quyén siv dung cdc doi twong sé hivu cong
nghiép theo Hiép dinh TRIPS

1.3.2. Han ché chuyén quyén siv dung cdc doi twong sé hivu cong

nghiép theo phdp ludt Lién minh chiu Au

Chuwong 2
THUC TRANG PHAP LUAT VIET NAM VE HAN CHE
CHUYEN QUYEN SU DUNG CAC POI TUQNG
SO HU'U CONG NGHIEP VA THUC TIEN AP DUNG

2.1. Thyc trang phap luat Viét Nam vé han ché chuyén quyén sir
dung céc ddi twong sé hiru cong nghiép

2.1.1. Thuc trang quy dinh phdp ludt vé cin civ han ché chuyén
quyén sir dung Cac doi twong sé hitu cong nghigp

Luat S¢ hiru tri tué khong co quy dinh nao dé cap vé cac cin ctr han
ché trong viéc chuyén quyén sir dung dbi tugng s& hitu cong nghiép ma chi
don thuan dya vao cac quy dinh vé han ché quyén s& hitu tri tué n6i chung

dugc quy dinh tai Piéu 7 Luat So hitu tri tué da tao nén mot “15 hong”

14



trong cac quy dinh cia phap luat vé van dé nay.

2.1.2. Thuee trang quy dinh phdp ludt vé cdc trwong hop han ché
chuyén quyén sir dung cdc doi twong sé hitu cong nghiép

2.1.2.1. Céc quy dinh phdp ludt vé han ché chuyén quyén sir dung lién
quan dén cac doi twong quyén sé hitu cong nghiép

* Quy dinh phdp ludt vé han ché chuyén quyén sir dung cdc doi twong
s& hitu cong nghiép boi déic diém cia doi twong quyén

Thir nhat, “quyén sir dung chi dan dia 1y, tén thwrong mai khong duoc
chuyén giao.”

Thir hai, “quyén st dung nhan hiéu tap thé khong duoc chuyén giao
cho té chirc, ca nhan khdng phai la thanh vién caa chu s¢ hitu nhan hiéu
tap thé do.”

* Cdc quy dinh phdp ludt vé han ché trong viéc thuc hién chuyén quyén
st dung cdc doi tiong so hitu cong nghiép

Thir nhat, khoan 3 Diéu 142 Luat Sé hitu tri tué quy dinh: “Bén duroc
chuyén quyén khong duwoc ky két hop dong thiz cdp véi bén thi ba, trir
trieong hop dwoc bén chuyén quyén cho phép”.

Thir hai, khoan 4 Diéu 142 Luat S& hitu tri tué néu rd: “Bén duoc
chuyén quyén sir dung nhan hiéu cé nghia vu ghi chi dan trén hang héa,
bao bi hang héa vé viéc hang héa dé dwge san xudt theo hop dong sir dung
nhan hiéu”.

Bén dugc chuyén quyén sir dung nhén hiéu phai c¢6 nghia vu ghi chi
dan trén hang hoa, bao bi hang hoa d6. Quy dinh nay nham muc dich cung
cap thong tin cho khach hang rang ddy 1a hang héa dugc san xuat theo hop
ddng sir dung nhan hiéu, tirc chat lugng san pham dat tiéu chuan gidng véi
san phdm gbc mang nhin hiéu. Pay chinh 13 han ché quyén cta bén duoc
chuyén quyén véi nghia vu ciia bén duoc chuyén quyén mot khi nhin

quyén khai thac, str dung ddi véi nhan hiéu.
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Thir ba, d6i v6i hop dong chuyén quyén sir dung sang ché tai khoan
5 Didu 142 Luat S& hiru tri tué quy dinh: “Bén dwoc chuyén quyén sir
dung sang ché theo hop dong doc quyén cé nghia vu sir dung sdng ché
nhue chii s¢ hitu séng ché theo quy dinh tai khoan 1 Piéu 136 ciia Ludt
nay”.

2.1.2.2. Cdc quy dinh phdp ludt vé han ché chuyén quyén sir dung
nham bao dam quyén cia cdc bén trong hop dong sir dung doi twong so
hitu cong nghiép

Thir nhat, “Cim bén dugc chuyén quyén cai tién dbi twong so hitu
cong nghiép, tri nhan hi¢u”

Khi bén duoc chuyén quyén nhan quyén khai thac, st dung déi tuong
so hitu cong nghiép thi c6 quyén cai tién d6i twong sd hitu cong nghiép do.
Vi vy, bén chuyén quyén khong thé lam dung doc quyén dé co thé cé cac
rang budc trong hop ddng didu khoan cAm bén chuyén quyén cai tién dbi
tuong s& hitu cong nghiép. Quy dinh trén da thé hién rd han ché cia chu
so hitu trong hop ddng sir dung dbi tuong s& hitu cong nghiép. Tuy nhién,
phap luat Viét Nam chua quy dinh thé ndo 1a “cai tién”, truong hop nao
“cai tién” thi bi cAm va truong hop nao “cai tién” 1a khong bi cam.

Thir hai, “budc bén duge chuyén quyén phai chuyén giao mién phi cho
bén chuyén quyén cac cai tién ddi twong s hiru cong nghiép do bén dugc
chuyén quyén tao ra hoic quyén dang ky so hitu cong nghiép, quyén so
hiru céng nghiép d6i véi cac cai tién do”.

Thit ba, “Khong dugc truc tiép hodc gian tiép han ché bén duoc chuyén
quyén xuat khau hang hoa, dich vu duoc san xuat hodc cung cap theo hop
ddng str dung nhin hiéu sang cac ving lanh tho khong phai 1 noi ma bén
chuyén quyén nim giit quyén so hitu cong nghiép ddi véi nhan hiéu tuong
g hodc c¢6 doc quyén nhap khau hang hoa do”.

Thir tur, “Khong dugc bude bén duoc chuyén quyén phai mua toan b
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hodc mét ty 1¢ nhat dinh cic nguyén lidu, linh kién cta bén chuyén quyén
hoic ciia bén thir ba do bén chuyén quyén chi dinh ma khong nhim muc
dich dam bao chét luong hang hoéa, dich vu do bén dugc chuyén quyén san
xudt hodc cung cap”.

Thir nam, “CAm bén duoc chuyén quyén khiéu kién vé hiéu luc cua
quyén s& hitu cong nghiép hodc quyén chuyén giao cua bén chuyén
quyén”.

2.1.2.3. Cdc quy dinh phdp ludt vé han ché chuyén quyén sir dung doi
V6i sang ché, kiéu dang cong nghiép, thiét ké bé tri la két qua cia nhiém
vu khoa hoc va cong nghé su dung ngdn sach nha nuoc

Trong mot sb truong hop nhat dinh do ludt dinh, Nha nuée co quyén
chuyén giao quyén sir dung sang ché, kiéu dang cong nghiép, thiét ké bd
tri duoc tao ra tir cac nhiém vu khoa hoc va cong nghé do ngan sach nha
nude hd trg cho cac chu thé khac ma khong can sy dong ¥ cia ngudi ndm
doc quyén sir dung cac ddi tuong do.

2.1.2.4. Cdc quy dinh phdp ludt vé han ché chuyén quyén sir dung cdc
doi twong s hiru cong nghiép nham bao dam cdn bang phdp ludt so hitu
tri tué va phap ludt canh tranh

Céac quy dinh cua Luat So hitu tri tué vé han ché chuyén quyén su dung
cac dbi tuong so hitu cong nghiép trong mbi quan hé voi phap ludt canh
tranh con roi rac, madi chi mang tinh nguyén tic, chua cu thé, chua co su
thdng nhat giita hai ndi dung din dén viée hiéu qua thyc thi con chua cao.
Trong khi d6, han ché chuyén quyén sir dung cac dbi tuong so hitu cong
nghiép 1a mot trong nhitng bién phap quan trong dé chong lam dung doc
quyén va thiic day canh tranh.

2.2. Thye tién ap dung cic quy dinh vé han ché chuyén quyén sir
dung cac déi twong s& hiru cong nghiép tai Viét Nam

2.2.1. Thuec tién dp dung quy dinh vé han ché chuyén quyén sir dung
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lién quan dén céc doi twong quyén sé hivu cong nghigp

Qua viéc tim hiéu, trao d6i v6i Cuc S& hitu tri tué va mét sé co quan
nha nude co lién quan két qua cho thiy thyc tién tai Viét Nam ké tir khi
Luét S& hitu tri tué nam 2005 c6 hiéu lyc thi hanh cho dén nay, khdng cé
giao dich nao lién quan dén viéc chuyén quyén sir dung ddi véi chi dan dia
1y va tén thuong mai 1a nhitng ddi twong so hitu céng nghiép ma theo quy
dinh cua luat chi s hiru khong duoc phép chuyén quyén st dung.

Tuong ty, d6i v6i dbi trong quyén so hitu cong nghiép 1a nhan hiéu
tap thé thi viéc chuyén quyén str dung ddi twong nay chi dién ra trong pham
vi ca nhan, t6 chuc 14 thanh vién ciia chi s& hitu nhin hiéu tap thé va khong
c6 hanh vi vi pham hodc hanh vi nao trai véi quy dinh cua phap luét trong
viéc chuyén quyén sir dung dbi tuong nay.

2.2.2. Thuec tién dp dung quy dinh vé nghia vu ghi chi dén trén hang
héa ciia bén dwge chuyén quyén dwoc sin xudt theo hop dong sir dung
doi twong sé hivu cong nghiép

Thue tién cho thiy viéc ghi chi din trén hang hoa ctia bén dugc chuyén
quyén duogc san xudt theo hop ddng st dung nhan hiéu trong nhidu trudng
hop con chua dung, chua dii theo quy dinh cta luat va két qua Ia rat nhiéu
doanh nghiép da bi 1ap bién ban vé hanh vi vi pham va bi xtr phat vi pham
hanh chinh vé nhitng hanh vi trén. Minh chting ¢ thé ké téi mot sd vu viée
dién hinh:

- Vu viéc vi pham ciia Cong ty ¢b phan Tap doan Trung Nguyén.

- Vu viéc vi pham cia Cong ty c¢d phan Tap doan Hoa Phat.

- Vu viéc vi pham cia Cong ty ¢6 phan dich vu thuong mai tong hop
Vincommerce.

2.2.3. Thuec tién dp dung quy dinh khéng dwoc c6 cdc diéu khodn
han ché bdt hop Iy quyén ciia bén dwoc chuyén quyén

Chuong 3
PINH HUONG, GIAI PHAP NHAM HOAN THIEN PHAP LUAT
VE HAN CHE CHUYEN QUYEN SU DUNG CAC POI TUQNG
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SO HU'U CONG NGHIEP O VIET NAM HIEN NAY

3.1. Pinh hwéng hoan thién phap luét vé han ché chuyén quyén sir
dung cac dbi twong sé hiru cong nghiép

3.1.1. Hoan thi¢n phdp lugt vé han ché chuyén quyén siv dung doi
twong sé hivu cong nghiép can tudn thii nhivng tiéu chuan ciia Higp dinh
TRIPS v cdc Higp dinh thwong mai tw do thé hé méi ma Vigt Nam la
thanh vién

3.1.2. Hoan thi¢n phdp ludt vé han ché chuyén quyén siv dung cdc
doi twong sé hitu cong nghiép phdi bio diam cin bang quyén, lpi ich gia
cdc chii thé va lgi ich chung xa héi

3.1.3. Hodn thi¢n phdp ludt vé han ché chuyén quyén siv dung cdc
doi twong sé hivu cong nghigp phdi xudt phdt tir tinh hinh thuwc tién 6
Viét Nam dong thoi tiép thu kinh nghiém quéc té

3.1.4. Hoan thi¢n phdp ludt vé han ché chuyén quyén siv dung cdc
doi twong sé hiru cong nghiép phdi bio dam tinh thong nhit, dong bé va
khd thi ciia hé thong phdp ludt

3.1.5. Hoan thi¢n phdp ludt vé han ché chuyén quyén siv dung cdc
doi twong sé hitu cong nghiép phdi xdy dung nguén nhéin lwc cho nhirng
co quan lién quan dén qud trinh xdy dung va thuwe thi phdp ludt

3.2. Mot s6 giai phap nhim hoan thién viéc xdy dung cic quy dinh
phap luit vé han ché chuyén quyén sir dung ddi twong sé hiru cong
nghiép

3.2.1. Xay dwng cdc quy dinh vé cin cie han ché chuyén quyén sir
dung doi twong sé hizu cong nghiép

Phap ludt Viét Nam cin xay dung cic can cir han ché chuyén quyén
sir dung di tugng s¢ hitu cong nghiép khong nhitng phai bao dam céc
nguyén tic co ban cia viéc bao hd quyén sé hitu cong nghiép ma con phai
phu hop, tuong thich véi cac quy dinh ciia Pidu ude qudc té va thuc tién
tai Viét Nam.

19



3.2.2. Hoan thién quy dinh vé han ché chuyén quyén siv dung doi
vdi nhén hiéu chirng nhgn

B6 sung quy dinh han ché chuyén quyén sir dung ddi v6i nhan hiéu
chirng nhan dé bao dam chat luong, dédc tinh cia hang héa, dich vu cling
nhu bao dam dugc uy tin ctia hang hoa, dich vu c6 ge"ln nhan hiéu ching
nhan véi cac san pham thong thuong khac.

3.2.3. Hoan thién cic quy dinh vé han ché chuyén quyén siv dung
doi véi sang ché mit

Luat S hitu tri tué can phai thong nhit, hoan chinh toan bd quy dinh
vé sang ché mat ciing nhu viée han ché chuyén quyén str dung ddi voi ddi
tuong ndy va viéc kiém soat an ninh d6i v6i sang ché mat trude khi ding
ky ra nudc ngoai ngay trong van ban Luat S¢ hitu tri tué chir khong chi
dirng lai ¢ viéc néu khai niém.

3.2.4. Hoan thi¢n quy dinh han ché nhim dam bédo quyén ciia cic
bén trong hop dong chuyén quyén sir dung doi twong sé hitu cong nghiép

Lam rd diém a khoan 2 Diéu 144 Luat S& hiru tri tué |4 can thiét phai
quy dinh rd thé nio 1a “cai tién” va “cai tién” trong truong hop nao 1a bi
cam. Néu cai tién ddi twong so hitu cong nghiép ma dén mirc 1am thay doi
ban chat ctia d6i tugng s hiru cong nghiép va cho ra doi mot dbi tugng so
hiru cong nghiép mai thi s& khong bi cAm va bén cai tién d6 c¢6 quyén sir
dung d6i tuong so hiru cong nghiép.

Stra d6i diém b khoan 2 Piéu 144 Luat S hitu tri tué theo hudng: Bén
chuyén quyén khéng dwoc truc tiép hodc gidn tiép han ché bén duoc
chuyén quyén dwoc siv dung hang héa, dich vu duge san xudt hodc cung
cap theo hop dong sir dung nhan hiéu trén viing lanh tho khéng phdi la noi
bén chuyén quyén ndam giit quyén s¢ hiru cong nghiép doi véi nhén hiéu
tuwong ung.

3.2.5. Hoan thién quy dinh phdp lugt vé hanh vi truc tiép kiém sodt
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chit lwgng hang héa, dich vu mang nhén hi¢u trong hop dong siv dung
doi twong sé hivu cong nghiép

Stra d6i diém ¢ khoan 2 Diéu 144 Luat S& hitu tri tué theo hudng: Cam
bén chuyén quyén budc bén dwoc chuyén quyén phdi mua todan bé hodc mot
ty lé nhat dinh cdc nguyén li¢u, linh kién hodc thiét bi cia bén chuyén
quyén hodc ciia bén thir ba do bén chuyén quyén chi dinh theo nhiing diéu
kién bdt hop Iy.

3.2.6. Hoan thién quy dinh han ché vé pham vi chuyén quyén sir
dung trong hop dong sit dung doi twong sé hitu cong nghigp

Luat S& hitu tri tué cAn quy dinh rd rang vé& “pham vi quyén st dung”
hay n6i mét cach khac do 1a “gi6i han quyén sir dung” trong hop dong sir
dung ddi twong s& hitu cong nghiép thi mai c6 thé 1am cin ctr dé thue hién
hop ddng trén thuc té va han ché cac tranh chép c6 thé nay sinh giira cac
bén khi khong co su thong nhit trong pham vi quyén st dung dugc chuyén
giao.

3.3. Mot s giai phap nhim ning cao hiéu qua ap dung cic quy
dinh ciia phap luét vé han ché chuyén quyén sir dung cic doi twong sé
hiru cong nghiép

3.3.1. Gidi phap hoan thién trong viéc ndang cao nhdn thirc ciia cdc
bén chii thé trong giao dich chuyén quyén siv dung doi twong sé hivu
cong nghiép

Céc bén chu thé quyén can phai chi dong tiép can nhitng quy dinh cua
phép luat co lién quan trong qua trinh thoa thuan, xay dung va thuc hién
hop ddng chuyén quyén st dung ddi twong s¢ hiru cong nghiép dé tranh
nhitng sai sot trong qua trinh xay dung hop dong xdm pham dén quyén va
loi ich hop phap ciia nhitng chu thé khac.

3.3.2. Gidi phdp hoan thién trong céng tdc thwe thi phap ludt sé hitu

tri tué va chinh sach canh tranh
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Can c6 co ché phdi hop giita co quan thuc thi phap luat so hitu tri tué
va phap luét canh tranh dé hoat dong thyc thi phap ludt ctia cac co quan
duogc hiéu qua hon.

3.3.3. Gidi phdp hoan thi¢n dji ngii ciia hé théng thuc thi phdp ludt
86 hiru tri tu@ va phap ludt canh tranh

Pé dam bao cho hé thng thuc thi phap luat s& hitu tri tué va phap luat
canh tranh c¢6 hi€u qua, ngoai vi€c hoan thi€n cong tac thyuc thi phap luat
thi giai phap tiép theo 1a khic phuc tinh trang thiéu cac can bo thuc thi &
cac dia phuong.

Cung v6i cong tac b sung s luong doi ngii can bo thi ciing can phai
chi trong ning cao chat lwong cua doi ngii thuc thi phap luat. Trinh do,
nang lyc chuyén mdn cua cac can bg, cong chirc vé co ban dam bao duoc
cdng tac va can phai déy manh viéc dao tao, bdi dudng cho cac can bo 1a
diéu thiét thuec.

KET LUAN

Quyén s& hiru cong nghiép ddi vai cac ddi twong so hiru cong nghiép
12 mot trong nhirng tai san tri tué luén duge CAC ¢4 nhan, to chirc quan tam
dé khai thac va tao ra gia tri kinh té vo cuing to 16n. Chu so hitu ddi tuong
quyén sé hiru cong nghiép luén duge Nha nude bao ho va co doc quyén
trong viéc khai thic, sir dung va dinh doat dbi twong quyén so hiru cong
nghiép. Tuy nhién, tinh doc quyén cta chu so hitu trong viéc khai thac, sir
dung d6i tuong s& hiru cong nghiép khong mang tinh tuyét déi ma no phai
dugc dung hoa trong su can bang giita lgi ich ciia chu sé hitu véi loi ich
ctia chu thé khac, loi ich chung xa hoi thong qua viéc phap luat diéu chinh
bang cac quy dinh vé han ché chuyén quyén sir dung cac ddi twong so hitu

cong nghiép.
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Luan an “Han ché chuyén quyén sir dung cdc doi twong sé hitu cong
nghiép - Ly ludn va thyc tién tai Viét Nam” da nghién ctru mot cach toan
dién, hé théng cac van dé tir 1y luan, thuc trang phap luat va thyc tién ap
dung phap ludt vé han ché chuyén quyén sir dung cac dbi trong s hiru
cong nghiép tai Viét Nam.

Vé 1y ludn, ludn an d3 luan giai dugc hé théng 1y luan vé& han ché
chuyén quyén st dung d6i tuong s hitu cong nghiép theo hudng tiép can
tir viée phan tich khai niém, dic diém cia quyén so hitu cong nghiép; khai
niém va ndi dung cua quyén st dung cac ddi tuong sé hitu cong nghiép;
cac nodi dung vé chuyén quyén sir dung cac ddi twong sé hitu cong nghiép
dén d6i tugng nghién clru cua ludn an bé“mg viéc xay dung khai niém, dac
diém va cac can ctr han ché chuyén quyén st dung cac dbi twong s& hiru
cong nghiép; 1am rd mdi quan hé giira han ché chuyén quyén str dung cac
dbi tuong s& hiru cong nghiép véi han ché quyén st dung cac dbi tuong s
hiru cong nghiép. Trén co s¢ do6, ludn an xac dinh cac trudng hop cu thé
cta viéc han ché chuyén quyén st dung déi trong quyén so hiru cong
nghiép.

Vé thuc trang phéap ludt, ludn an danh gia thuc trang phap luat Viét
Nam hién hanh co ban dap tg cac yéu cau thuc tién, phu hop v6i quy dinh
ctia cac Pidu wéc qudc té nhung cac quy dinh vé han ché chuyén quyén sir
dung d6i twong so hitu cong nghiép van con nhitng bt cap can phai duoc
sira d6i, bo sung cho phu hop.

V& thuc tién, trén co s& danh gia thyc trang phap luat Viét Nam, luan
an da phan tich thuc tién ap dung cc quy dinh vé han ché chuyén quyén
sir dung cac ddi tugng so hitu cong nghiép, chi ra cac bat cip ndy sinh tir
viéc cac quy dinh phap luat chua hoan chinh dén viéc ap dung vao thuc
tién con nhiéu kho khan, han ché. Xuat phat tir bat cap trong cac quy dinh

cua luat, thuc tién 4p dung va yéu ciu tir cac cam két vé so hitu tri tué trong
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cac Hi¢p dinh thuong mai ty do thé hé méi ma Viét Nam 1a thanh vién,
luan 4n da dua ra cac dinh hudng hoan thién va dé xuat cac giai phap nham
hoan thién phap luat ciing nhur ning cao hiéu qua ap dung phap luit vé han
ché chuyén quyén st dung ddi twong s& hitu cong nghiép. C6 nhu thé, phap
ludt v& han ché chuyén quyén sir dung ddi tugng cac so hiru cong nghiép
moi that sy hoan chinh, déng b0, gop phﬁn bao dam can bﬁng quyén loi
giita chii s& hitu - ngudi ndm doc quyén ddi twong so hitu céng nghiép véi
loi ich cta chu thé khéc, loi ich cong déng, bao vé moi truong kinh doanh
lanh manh, tuong thich véi cac cam két qudc té va dap tmg yéu cau phat

trién kinh té - xa hoi.
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INTRODUCTION

1. Rationale of the research

Today, along with human creativity and endless creativity, intellectual
property (IP) exists everywhere around our lives. It can be seen that every
product or service we use every day is the result of a process of investment,
creativity and innovation. That investment and creation process with the
ultimate goal that businesses always want to achieve and dominate is
intellectual property - an intangible asset that brings enormous value to
survival. survival and development of businesses in the context of fierce
market competition.

To recognize the investment and creative efforts of the creator of
intellectual property in general and of industrial property rights in
particular, the State always has a mechanism to protect industrial property
rights and gives the owner the exclusive right to exploit for a certain period
of time. Accordingly, the owner has the right to commercially exploit
industrial property rights directly through the production of new products
or technological improvements or transfer such industrial property rights
through assignment or licensing of industrial property objects for other
individuals and organizations.

The owner's rights to industrial property are always exclusive and the
State has established a mechanism to protect that monopoly. However, to
restrictions the abuse of exclusive rights of owners in licensing of industrial
property objects as well as ensuring a balance of interests between subjects,
consumer rights and common interests society, Vietnam's intellectual
property law has developed regulations restricting the right to use industrial
property objects, including regulations on restricting on licensing of
industrial property objects.



Law amending and supplementing a number of articles of the
Intellectual Property Law 2022 (effective from January 1, 2023) and the
latest guiding document is Decree No. 65/2023/ND-CP dated August 23,
2023 of the Government detailing a number of articles and measures to
implement the Intellectual Property Law on industrial property rights,
protection of industrial property rights, rights to plant varieties and housing
management Intellectual property countries have amended their regulations to
better suit reality. However, the regulations on restricting on licensing of
industrial property objects under the Intellectual Property Law (amended
and supplemented in 2022) have no changes compared to current law while
the Updates on this regulation are becoming increasingly clear and need to be
amended and supplemented accordingly. Based on the above reasons, the
author has chosen the topic: “Restrictions on licensing of industrial
property objects - Theory and practice in Vietnam” as a research topic for
his doctoral thesis in jurisprudence, aiming to meets both theoretical and
practical requirements.

2. Objectives and duties of research

2.1. Objectives of research

The purpose of the thesis is to clarify the theory and practice of
applying the provisions of Vietnamese law on restrictions on the transfer
of the right to use industrial property objects. On that basis, the thesis
recommends solutions to improve the law and improve the effectiveness of
the application of regulations on restrictions on the transfer of industrial
property objects in Vietnam.

2.2. Duties of research

Firstly, analyze and evaluate the general situation of domestic and
foreign research works; Secondly, systematize the theory of restricting the
transfer of the right to use industrial property objects; Thirdly, analyze the



current state of Vietnamese law and the application of regulations on
restrictions on the transfer of the right to use industrial property objects to
find out the inadequacies; Fourthly, study and analyze the international
legal regulations governing the restriction of the transfer of the right to use
industrial property objects for reference; Fifthly, provide orientations and
propose solutions to improve legal provisions on restriction of the transfer
of the right to use industrial property objects.

3. Research subject and scope

3.1. Research subject

The dissertation studies on restrictions on licensing of industrial
property objects in accordance with Vietnamese law and international
treaties to which Vietnam is a contracting party and European Union law.

3.2. Research scope

- In terms of domestic law, the dissertation focuses on studying the
regulations on restrictions on licensing of industrial property objects under
the current Vietnamese law.

- In terms of international law, the dissertation studies the regulations
related to the restrictions on licensing of industrial property objects in
international treaties to which Vietnam is a member and European Union law.

- In terms of time, the dissertation has been researched since the time
the Law on Intellectual Property and Competition law was born and took
effect until now.

4. Theoretical Framework and Research Methods

The dissertation has applied the methodology of dialectical
materialism and historical materialism.

The dissertation uses a combination of the following research
methods: analytical method; methods of synthesis and evaluation;

comparative jurisprudence method; method of exchange, consultation...



5. Significance of the dissertation

- Theoretically, the research results of the thesis can serve as a basis
for proposing and perfecting theoretical issues on restrictions on transfer
of industrial property objects in Vietnam in the current period now.

- In terms of practice, the research results of the thesis can serve as a
source of documents for teaching and scientific research of training units
and reference materials for individuals and organizations.

6. Contributions of the dissertation

Firstly, assessing the general situation of research at home and abroad,
the thesis identifies the issues that have been studied and the issues that
need further research to perfect the law.

Secondly, the dissertation builds a scientific theoretical system on
restrictions on licensing of industrial property objects.

Thirdly, the dissertation analyzes and evaluates the current status of
the law and the practice of applying the regulations and points out the
inadequacies.

Fourthly, the dissertation explores and compares the regulations on
restrictions on licensing of industrial property objects under Vietnamese
law with the legal provisions in international treaties.

Fifthly, the dissertation gives directions for improvement and
proposes solutions to perfect the law and improve the effectiveness of
law application.

7. Structure of the Dissertation

In addition to the introduction, overview of the research situation
related to the thesis topic, conclusions and list of references, the content of
the thesis includes 3 chapters:

Chapter 1. Theory of licensing of industrial property objects and
restrictions on licensing of industrial property objects.



Chapter 2. Current status of Viethamese law on restrictions on
licensing of industrial property objects and practice in Vietnam.

Chapter 3. Orientation and solutions to regulations and its practice on
restrictions on licensing of industrial property objects in Vietnam.

OVERVIEW OF THE RESEARCH SITUATION RELATED
TO THE THESIS TOPIC

1. Literature Review

1.1. Studies related to licensing of industrial property objects

1.1.1. Studies related to licensing of trademark

Research on trademark licensing has been of interest to scholars both
at home and abroad. The content of the works refers to different contents
of trademark licensing activities. In particular, domestic research projects
have analyzed the current status of Viethamese law on trademark licensing
and the application of regulations in practice. At the same time, the authors
also proposed a number of recommendations to improve the law on
trademark licensing in Vietnam.

1.1.2. Studies related to licensing of inventions and other objects of
industrial property rights

The monograph entitled “The complete licensing kit” by Ron Idra and
James L. Rogers; The article entitled “Patent Licensing: Global perspective
anhd analysis of case studies” by author Ludmila Moran Martinez; The
book “Intellectual property textbook, technology transfer and patent
information exploitation” by author Phan Quoc Nguyen; Doctoral
dissertation of law on commercial exploitation of inventions in Vietnam by
Phan Quoc Nguyen; Master's thesis Transfer of rights to use industrial



property objects according to the provisions of Vietnamese law by author
Tran Khanh Ly.

1.2. Studies related to restrictions on industrial property objects

European Trademark Law: Community Trademark Law and
Harmonized National Trademark Law by Tobias Cohen Jehoram, Constant
Van Nispen and Tony Huydecoper; Doctoral Trademark protection and
freedom of expression — An inquiry into the conflict between trademark
rights and freedom of expression under European, German and Dutch Law
by Wolfgang Sakulin; The article entitled “Compulsory Licensing: How to
Gain Access to Patented Technology” by Carlos Maria Correa; The book
entitled “Expiring rights to trademarks in international and Vietnamese law
and practice” by Nguyen Nhu Quynh; The article entitled “Theory of
exhaustion of intellectual property rights and parallel import” by Nguyen
Nhu Quynh; Article entitled “Law on exhaustion of IP rights and parallel
import in some Asian countries” by Nguyen Nhu Quynh; Doctoral thesis of
law on commercial exploitation of inventions in Vietnam by Phan Quoc
Nguyen and Doctoral entitled “Completing the Vietnamese law on
compulsory licensing of inventions in terms of international integration”
by Le Thi Nam Giang.

1.3. Studies related to restrictions on licensing of industrial property
objects

1.3.1. Studies related to restrictions on licensing of objects of
intellectual property rights

The TRIPS regime of Trademarks and Designs by Nuno Pires de Carvalho;
The book Intellectual property rights, the WTO and developing countries - The
TRIPS agreement and policy options by Carlos M Correa; Doctoral
dissertation of law on commercial exploitation of inventions in Vietnam by
Phan Quoc Nguyen; Doctoral dissertation Vietnamese law on transfer of the



right to use trademarks of author Hoang Lan Phuong; Doctoral dissertation
Protection of geographical indications in Vietnam in terms of international
economic integration in 2008 by Vu Thi Hai Yen; Doctoral dissertation
commercial names of enterprises in Vietnam today by Pham Thi Thuy Lieu
and Master’s Thesis on Transfer of the right to use industrial property objects
according to the provisions of Vietnamese law by Tran Khanh Ly.

1.3.2. Studies on restrictions on licensing of industrial property
objects to prevent monopoly and promote competition

The book entitled “Intellectual Property Handbook: Policy, Law and
Application” of the World Intellectual Property Organization (WIPO); The
book entitled “Competition Law, Technology Transfer and the TRIPS
Agreement: Experiences for Vietnam” by Nguyen Thanh Tu; Doctoral
dissertation Intellectual property rights in relation to competition law by Bui
Thi Hang Nga; The article entitled ‘“Prohibition of restrictive provisions in the
law on licensing contracts of industrial property objects in Vietnam:
inadequacies” by Ho Thuy Ngoc and The monograph Mandatory licensing of
intellectual property rights and competition law by Nguyen Thanh Tu.

It can be seen that these studies do not analyze comprehensively the
relevant issues. Furthermore, there is a lack of comprehensive solutions to
improve the regulations on restrictions on licensing of industrial property
objects in these studies.

2. Evaluating the literature

2.1. The research contents have been investigated and developed in
the doctoral dissertation

Although the studies on restrictions on licensing of industrial property
objects have been stated in many documents such as books, articles,
journals and theses, such works have conducted on discrete issues.
Therefore, it is necessary to study in a systematic and comprehensive way



about the legal provisions on restrictions on licensing of industrial property
objects in Vietnam.

2.2. Further research is needed

Firstly, the study introduces the concepts, characteristics of
restrictions on licensing of industrial property objects.

Secondly, the study provides the basis for, and specific cases of
restrictions on licensing of industrial property objects.

Thirdly, the study analyzes the existing legal issues of Vietnamese
laws and the practice of applying laws on restrictions on licensing of
industrial property objects.

Fourthly, the study provides orientation and solutions to improve the
regulations on restrictions on licensing of industrial property objects.

3. Theoretical framework and research questions

3.1. Theoretical framework of the dissertation

- The theory of ownership

- The utilitarianism and principle of balance of interests

- The doctrine of proprotionality

- The principle of ensuring freedom of competition in industrial
property rights.

3.2. Research questions and research hypotheses

3.2.1. General research question and research hypotheses: What is
the concept and characteristics of restrictions on licensing of industrial
property objects? What are the reasons of building regulations on
restrictions on licensing of industrial property objects? What are the legal
bases of restrictions on licensing of industrial property objects?

3.2.2. Research question and research hypotheses are separate for
each part of doctoral thesis



Chapter 1
THEORY OF LICENSING OF INDUSTRIAL PROPERTY
OBJECTS AND RESTRICTIONS ON LICENSING OF
INDUSTRIAL PROPERTY OBJECTS

1.1. Theory of industrial property rights and licensing of industrial
property objects

1.1.1. Theory of industrial property rights and the right to use
industrial property objects

1.1.1.1. The concept and characteristics of industrial property rights

* The concept of industrial property rights

Industrial property rights are the rights of individuals and
organizations in the investment, creation and exploitation of industrial
property objects which are inventions, industrial designs, layout designs
of semiconductor integrated circuits, trademarks, etc. trademarks, trade
names, trade secrets, geographical indications and rights against unfair
competition.

* Characteristics of industrial property rights

Firstly, the object of industrial property rights is always associated
with production and business activities.

Secondly, industrial property rights are protected through registration
procedures at the competent state agency.

Thirdly, industrial property rights are protected according to the term
of the protection title.

1.1.1.2. The concept and content of the right to use industrial property
objects

* The concept of the right to use industrial property objects

The right to use industrial property objects is the right to exploit the
utility and enjoy benefits from the objects of industrial property rights.



* Contents of the rights to use industrial property objects

(i) The right to exploit and use the object of industrial property rights
by themselves.

(i) The right to permit others to use industrial property objects.

1.1.2. Theory of licensing of industrial property objects

1.1.2.1. The concept of licensing of industrial property objects

Licensing of industrial property objects means that the owner of an
industrial property object permits another individual or organization to use
an industrial property object within the scope of his/her use right.

1.1.2.2. Characteristics of licensing of industrial property objects

Firstly, licensing of industrial property objects is limited in terms of
time and territory.

Secondly, licensing of industrial property objects is expressed in the
legal form as contracts on licensing of industrial property objects.

Thirdly, licensing of industrial property objects has certain limitations.
These limiations do not apply to all objects of industrial property rights,
but only to a few specific objects.

1.1.2.3. Subjects of licensing of industrial property objects

(i) The licensor of industrial property objects

(ii) The licensee of the right to use the industrial property object

1.2. Theory on restrictions on licensing of industrial property
objects

1.2.1. The concept and characteristics of restrictions on licensing of
industrial property objects

1.2.1.1. The concept of restriction on licensing of industrial
property objects

Restriction on licensing of industrial property objects means that the
State prohibits or allows the owner or person with legal use rights within
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the scope of their use rights to licensing of industrial property objects to
other individuals and organizations but must ensure the conditions for the
use of those industrial property objects.

1.2.1.2. Features of restrictions on licensing of industrial property objects

Firstly, restrictions on licensing of industrial property objects are
implemented in specific cases with certain conditions.

Secondly, restrictions on licensing of industrial property objects
applies not only to owners of industrial property objects but also to other
subjects.

Thirdly, restrictions on licensing of industrial property objects is one
of the specific cases of restricting the owner’s right to use industrial
property objects.

1.2.2. The relationship between restrictions on licensing of industrial
property objects and restrictions on the right to use industrial property
objects

Restrictions on the right to use industrial property objects is the overall
limitation of industrial property rights. Meanwhile, restrictions on
licensing of industrial property objects is the specific case, which is
interrelationship with restrictions on the right to use industrial property.
Only when the right to use industrial property objects is restricted, there
will have restrictions on licensing of industrial property objects. On the
contrary, once the restrictions on licensing of industrial property objects is
clarified, the restrictions on the right to use the industrial property object
of the owner is apparent.

1.2.3. Grounds for restrictions on licensing of industrial property
objects

1.2.3.1. Licensing of industrial property objects is limited by the
characteristics of the right objects
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1.2.3.2. Licensing of industrial property objects is restricted for the
purpose of securing the rights of the parties in an industrial property object
related parties

1.2.3.3. Licensing of industrial property objects is restricted under
specific conditions

1.2.3.4. Licensing of industrial property objects is restricted in cases
the owner violates the competition law

1.2.4. Restrictions on licensing of industrial property objects

1.2.4.1. Restriction on licensing of use rights related to industrial
property rights objects

* Objects of industrial property are not allowed to transfer the right
to use

+ The right to use the trade name is not transferable

Trade names are always associated with a business entity and cannot
be transferred to others for use. Any act of using a sign identical or similar
to a trade name that has been used before, causing confusion about the
subject of production and business, is considered an infringement of the
rights to the trade name. This is the reason that trade names that are objects
of industrial property are not allowed to transfer the right to use.

* Industrial property objects are allowed to license the right to use but
are restricted

Becauses of the quality, reputation or other characteristics of the
products bearing the geographical indication, which are mainly obtained
from the geographical origin, the license of the right to use the geographical
indication is limited.

* Industrial property objects are allowed to transfer the right to use
and ensure the conditions for the right transfer
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The right to use a collective mark may not be transferred to an
organization or individual that is not a member of the owner of that
collective mark.

1.2.4.2. Restrictions on licensing of industrial property objects to
ensure the rights of the parties in the contract to use industrial property objects

* Guarantee the rights of the licensee

Firstly, directly or indirectly restrict the licensee from using the
industrial property object and the goods and services produced or provided
under the contract to use the industrial property object in the territory is not
a place where the licensor holds the ownership of that industrial property
object.

Secondly, prohibit or restrict the licensee from improving the
industrial property object (except trademarks) and force the licensee to
transfer such improvements to the licensor.

Thirdly, force the licensee to purchase all or a certain percentage of
raw materials, components or equipment from the licensor or a third party
designated by the licensor for unreasonable reasons.

* Guarantee the rights of the licensor

Firstly, the licensee may not enter into a secondary contract with a
third party, unless permitted by the licensor.

Secondly, the licensee of the right to use the mark is obliged to write
instructions on the goods and packages of goods are produced under the
contract to use the mark.

Thirdly, the party licensed to use the invention under an exclusive
contract is obliged to use the invention as the owner of the invention.

1.2.4.3. Restrictions on licensing of industrial property objects ensure
a balance between intellectual property law and competition law

Restrictions on licensing of industrial property objects ensures a

balance between Intellectual Property Law and Competition Law. This
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stems from prevent abuse of monopoly position and acts of unfair
competition. Competition law is additionally used to ensure that the
exclusive rights that intellectual property law grants to intellectual
property right holders are not abused by violations of competition law.

1.3. Restrictions on licensing of industrial property objects
according to the TRIPS Agreement and European Union law

1.3.1. Restrictions on licensing of industrial property objects
according to the TRIPS Agreement

1.3.2. Restrictions on licensing of industrial property objects to the

European Union law

Chapter 2
CURRENT STATUS OF VIETNAMESE LAW ON
RESTRICTIONS ON LICENSING OF INDUSTRIAL PROPERTY
OBJECTS AND PRACTICE IN VIETNAM

2.1. Current status of Vietnamese law on restrictions on licensing
of industrial property objects

2.1.1. Status of regulations on grounds for restrictions on licensing
of industrial property objects

The Intellectual Property Law does not have any provisions on the
limited grounds for licensing of industrial property objects, but merely
relies on the provisions on the limitation of intellectual property rights in
general. Article 7 of the Intellectual Property Law creates a gap in the
provisions of the law on this issue.
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2.1.2. Status of legal regulations on cases of restrictions on licensing
of industrial property objects

2.1.2.1. Legal provisions on restriction on licensing of industrial
property objects

* Legal provisions restriction on licensing of right to use industrial
property objects by the characteristics of the object of rights

Firstly, “the right to use geographical indications and trade names is
not transferable.”

Secondly, “the right to use the collective mark may not be transferred
to an organization or individual that is not a member of the owner of that
collective mark”

* Legal provisions on restrictions on licesning of the right to use
industrial property objects

Firstly, Clause 3 of Article 142 of the Law on Intellectual Property
stipulates: “The licensee may not enter into a secondary contract with a
third party, unless otherwise permitted by the licensor”.

Secondly, Clause 4 of Article 142 of the Intellectual Property Law
states: “The licensee of the trademark is obliged to write instructions on
the goods and goods packaging that such goods are manufactured under
the contract of trademark use”. The licensee of the right to use the mark is
obliged to write instructions on such goods and packages. This regulation
is intended to provide information to customers that this is a product
manufactured under a contract to use the mark, ie the product quality meets
the same standards as the original product bearing the mark. This is to limit
the rights of the licensee to the obligations of the licensee once receiving
the right to exploit and use the mark.

Thirdly, for an invention license contract, Clause 5 of Article 142 of
the Intellectual Property Law stipulates: “Invention licensees under
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exclusive contracts shall be obliged to use such inventions in the same
manner as the invention owners according to the provisions of Clause 1,
Article 136 of this Law”.

2.1.2.2. Legal provisions on restriction of licensing of use rights to
ensure the rights of the parties in the contract to use industrial property
objects

Firstly, “Prohibit the licensee from improving industrial property
objects, except for trademarks”.

When the licensee receives the right to exploit and use an industrial
property object, he/she has the right to improve that industrial property
object. Therefore, the licensor cannot abuse the monopoly in order to be
able to be bound in the contract with a clause that prohibits the licensor
from improving the industrial property object. The above provisions
clearly show the limitations of the owner in the contract to use industrial
property objects. However, the term “improvement”, cases of “prohibiting
improvement” and cases of not “prohibiting improvement” have not
regulated in Vietnamese law.

Secondly, “forcing the licensee to transfer free of charge to the licensor
the improvements of the industrial property object created by the licensee
or the right to register industrial property or industrial property rights to the
licensor”.

Thirdly, “Do not directly or indirectly restrict the licensee from
exporting goods or services produced or supplied under the contract to use
the mark to territories other than where the licensor is held the industrial
property rights to the respective mark or has the exclusive right to import
such goods”.

Fourthly, “The licensee may not be forced to purchase all or a certain

percentage of the raw materials and components of the licensor or of a third
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party designated by the licensor without the purpose of ensuring the quality
of the product or services supplied by the licensee”.

Fifthly, “Prohibit the licensor from claiming the validity of the
industrial property right or the licensor’s right of assignment”.

2.1.2.3. Legal provisions on restrictions on licensing of inventions,
industrial designs and layout designs are the result of scientific and
technological tasks using the state budget

In certain cases prescribed by law, the State has the right to transfer
the right to use inventions, industrial designs and layout designs created
from scientific and technological tasks by the funds from the state budget
without the consent of the holder of the exclusive right to use such
objects.

2.1.2.4. Legal provisions on restrictions on licensing of industrial
property objects to ensure a balance between intellectual property law and
competition law

In relation to Competition Law, the provisions of Intellectual Property
Law on restrictions on licensing of industrial property objects are still
fragmented. These provisions are still vague, and have not yet been
discussed. The unification between the two contents results in the low
implementation efficiency. Meanwhile, restrictions on licensing of
industrial property objects is one of the important measures to combat
monopoly abuse and promote competition.

2.2. Practice of applying regulations on restrictions on licensing of
industrial property objects in Vietham

2.2.1. Practice of applying regulations on restrictions on license of
use rights related to industrial property rights objects

Since the Intellectual Property Law took effect in 2005 until now, there
is no transactions related to the license of the right to use geographical
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indications and trade names that are objects of industrial property.
According to the law, the owner is not allowed to transfer the right to use.

Similarly, for the object of industrial property rights which is a
collective mark, the transfer of the right to use this object only takes place
within the scope of individuals or organizations that are members of the
owner of the collective mark. There are no violations or acts contrary to
the provisions of law in the license of the right to use this object.

2.2.2. Practice of applying regulations on the obligation to write
instructions on the licensee’s goods manufactured under a contract for
the use of an industrial property object

Practice shows that the indication on the goods of the licensee
manufactured under the contract to use the mark in many cases is imprecise
and insufficient according to law. As a result, many enterprises have been
recorded on violations and administratively sanctioned for the above acts.
Some typical examples can be found in the following cases:

- The Trung Nguyen Group Joint Stock Company case

- The Hoa Phat Group Joint Stock Company case.

- The Vincommerce General Commercial Service Joint Stock
Company case.

2.2.3. Practice of applying regulations having no provisions on
unreasonably restricting the rights of the licensee

Chapter 3
ORIENTATION AND SOLUTIONS TO REGULATIONS AND ITS
PRACTICE ON RESTRICTIONS ON LICENSING OF
INDUSTRIAL PROPERTY OBJECTS IN VIETNAM

3.1. Orientation to improve the law on restrictions on licensing of
industrial property objects
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3.1.1. Improving the law on licensing of industrial property object
should comply with the standards of the TRIPS Agreement and the new
generation of free trade agreements to which Vietnam is a member

3.1.2. Improving the law on licensing of industrial property object
must ensure the balance of rights and interests between the subjects and
the common interests of society

3.1.3. Improving the law on licensing of industrial property object
must come from the practical situation in Vietnam and learn from
international experience

3.1.4. Improving the law on licensing of industrial property object
must ensure the consistency, synchronization and feasibility of the
legal system

3.1.5. Improving the law on licensing of industrial property object
must build human resources for agencies involved in the process of law
formulation and enforcement

3.2. Some solutions to build legal regulations on restrictions on
licensing of industrial property object

3.2.1. Enacting regulations on grounds for restrictions on licensing
of industrial property objects

Vietnamese law needs to build grounds for restricting on licensing of
industrial property objects that not only must ensure the basic principles of
industrial property protection but also must be consistent and compatible
with the law provisions of international treaties and practice in Vietnam.

3.2.2. Improving regulations on restrictions of licensing of
certification marks

Supplement regulations restricting to certification marks to ensure the
quality and characteristics of goods and services as well as ensure the
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reputation of goods and services with certification marks attached to them.
other common products.

3.2.3. Improving regulations on restrictions on licensing of secret
inventions

Law on Intellectual property needs to unify and complete all
regulations on secret inventions as well as restrictions on licensing of use
rights for this subject and security control of secret inventions before
registration foreign countries right in the Law on Intellectual Property not
just stopping at stating the concept.

3.2.4. Improving regulations on restrictions the scope of contract on
licensing of industrial property object

Clarifying point a, clause 2, Article 144 of the Law on Intellectual
Property, it is necessary to clearly define what is "improvement” and in
what cases "improvement" is prohibited. If the improvement of an
industrial property object is such that it changes the nature of the industrial
property object and creates a new industrial property object, it will not be
prohibited and the improving party has the right to use it object of industrial
property.

Amending point b, clause 2, Article 144 of the Law on Intellectual
Property in the direction: The licensor must not directly or indirectly restrict
the licensee from using the goods and services produced or provided under a
contract to use a trademark in a territory other than where the licensor holds
the industrial property rights to the respective trademark.

3.2.5. Improving restrictive regulations to ensure the rights of the
parties in the contract of licensing of industrial property objects

Amending Point ¢, Clause 2, Article 144 of the Law on Intellectual
Propert in the following direction: Prohibiting the licensor from forcing the
licensee to purchase all or a certain percentage of raw materials,
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components or equipment of the licensor or of third party appointed by the
licensor under unreasonable conditions.

3.2.6. Improving regulations on acts of directly controlling the
guality of goods and services bearing the mark in industrial property
objects license contracts

Law on Intellectual property needs to clearly stipulate the "scope
of use rights” or in other words, "restrictions of use rights" in the
contract to use industrial property objects to be able to serve as a basic
to implement the contract in practice and restrictions disputes that may
arise between the parties when there is no agreement on the scope of
transferred use rights.

3.3. Some solutions to improve the effectiveness of applying laws
on restrictions on licensing of industrial property object

3.3.1. Complete solution in raising awareness of the parties involved
in transactions licensing of industrial property objects

Rights holders need to proactively approach relevant legal provisions
during the process of agreeing, developing and implementing contracts to
licensing of industrial property objects to avoid errors in the process the
contract construction process violates the legitimate rights and interests of
other subjects.

3.3.2. Complete solution in intellectual property law enforcement
and competition policy

There needs to be a coordination mechanism between intellectual
property and competition law enforcement agencies to make law
enforcement activities of agencies more effective.

3.3.3. Solutions to complete the team of intellectual property and
competition law enforcement systems

To ensure an effective intellectual property and competition law
enforcement system, in addition to perfecting law enforcement, the
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next solution is to overcome the lack of enforcement officers in
localities.

Along with supplementing the number of officers, it is also necessary
to focus on improving the quality of the law enforcement team. The
qualifications and professional capacity of cadres and civil servants
basically ensure their work and it is practical to promote training and
fostering for cadres.

CONCLUSION

Industrial property rights for industrial property objects are one of
the intellectual properties that individuals and organizations are always
interested in exploiting and creating enormous economic value. The
owner of an industrial property right object is always protected by the
State and has exclusive rights to exploit, use and dispose of the industrial
property right object. However, the owner's exclusive right to exploit and
use industrial property is not absolute, but must be reconciled in the
balance between the owner's interests and the interests of the owner. In
other cases, the common benefit of society through the law regulates
regulations on restricting on licensing of industrial property objects.

The dissertation “Restrictions on licensing of industrial property
objects: Theory and practice in Vietnam” has comprehensively and
systematically researched issues from theory, legal status and practice.
Applying laws on restricting on licensing of industrial property objects
in Vietnam.

Regarding legal theory,, the thesis has explained the theoretical
system on restrictions on licensing of industrial property objects based on
the approach of analyzing the concept and characteristics of industrial
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property rights; concept and content of the right to use industrial property
objects; The contents of licensing of industrial property objects are
brought to the research object of the dissertation by building concepts,
characteristics and grounds for restricting on licensing of industrial
property objects; clarify the relationship between restrictions on
restricting on licensing of industrial property objects and restrictions on
rights to use industrial property objects. On that basis, the dissertation
identifies specific cases of restricting on licensing of industrial property
objects.

Regarding the existing legal issues, the dissertation evaluates the
current situation of Vietnamese law that basically meets practical
requirements and is consistent with the provisions of international treaties,
but the regulations on restrictions on licensing of industrial property
objects still have shortcomings that need to be amended and supplemented
accordingly.

Regarding the practice of applying the laws, based on the assessment
of the current state of Vietnamese law, the thesis has analyzed the practice
of applying regulations on restrictions on licensing of industrial property
objects, pointing out the inadequacies arising from the the law is not yet
complete and its application in practice still faces many difficulties and
limitations. Originating from inadequacies in the provisions of law,
practical application and requirements from intellectual property
commitments in new generation free trade agreements to which Vietnam
is a member, the thesis has brought set out directions for improvement and
propose solutions to improve the law as well as improve the effectiveness
of applying the law on restrictions on licensing of industrial property
objects. Only then will the law on restricting the transfer of rights to use
industrial property objects be truly complete and consistent, contributing to
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ensuring a balance of interests between owners - the exclusive holder of
industrial property with the interests of other subjects, community
interests, protecting a healthy business environment, compatible with
international commitments and meeting economic development
requirements - society.
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