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dén hai thay giao hudéng dan cua toi, TS. Nguyén Vin Tuyén va TS. Vii Van Cuong.
Trong suét qué trinh nghién ctu, cac thiy da danh thoi gian quy bau cia minh dé
nhiét thanh huéng dan, ludn khich Ié va dong vién t6i hoan thanh Luan an nay, gidp
t0i viing tin vao con duong nghién ctru khoa hoc minh da chon.

T6i ciing xin bay t6 10ng biét on sau sic téi cac Thay/Co trong Ban Giam hiéu,
Phong Pao tao sau dai hoc va Khoa Phap luat kinh té cua truong Pai hoc Luat Ha
Noi da tao diéu kién gitp d& va dong vién tdi trong qué trinh 1am Luan &n.

Cam on rat nhiéu dén gia dinh luén 14 ngudn dong lec dé tdi cb gang va phan
dau mdi ngay.



DANH MUC TU VIET TAT

Chir viét tat Y nghia
ATTC An toan tai chinh
BLPHCK Bao lanh phat hanh chirng khoan
CTCK Cong ty chung khoan
KDCK Kinh doanh ching khoén
NDT Nha dau tu
I0SCO T6 chtrc qudc té cua cac uy ban ching khoan
TCBL T6 chuc bao 1anh
TCPH T6 chuc phat hanh
TTCK Thi truong chang khoan
UBCKNN Uy ban chtmg khoan nha nudc




MUC LUC

LOT CAM POAN

LOI CAM ON

DANH MUC TU VIET TAT

Y16 7N U RPN 1
Phan thit nhat. TONG QUAN TINH HINH NGHIEN CUU LIEN QUAN
PEN PE TAT LUAN AN outiiiiiiiieeeiieeeieeeiieerineerteeessneeesnneessnnesnnn. 7
I. Khai quéat tinh hinh nghién ctu lién quan dén cic van dé nghién ctu cua dé tai
JUAN AN 7
1. Panh gia thuc trang tinh hinh nghién ctu lién quan dén dé tai luanan......... 23
I1I. Co s6 i thuyét, cau hoi nghién ctu va gia thuyét nghién cira ............ ... 26
KEUTUAN ©. . 29
Phan thir hai: NQI DUNG LUAN AN.....ivuuiiiiieeiieeeeieenneernnneennnnene 31

Chuwong 1. NHUNG VAN PE Li LUAN VE BAO LANH PHAT HANH
CHUNG KHOAN VA PHAP LUAT VE BAO LANH PHAT HANH CHUNG

KHOAN. .. iiiiiieeeeeeereeeeeeeeeeeeeeeereeeeeeeeesmseseeeeesssessssssssssssssssssssssonns 31
1.1. Nhitng van dé If luan vé bao Ianh phat hanh ching khodn...................... 31
1.2. Nhitng vidn d& i luan phép luat v& bao ldnh phat hanh chuang
KNOAN. .. 74
KELTUAN CHUONE L. 83
Chuwong 2. THUC TRANG PHAP LUAT VE BAO LANH PHAT HANH
CHUNG KHOAN....ccuvuuuuierrreeeeeerrrnnnnneeseeeeeeeeemmmssssssssssssesssessnsenns 84
2.1. Thuc trang phép luat vé chu thé thuc hién hoat dong bao 1anh phéat hanh chiing
KNOAN. ... 84
2.2. Thuc trang phap luat vé noi dung nghiép vu bao lanh phat hanh chiing khoan
va cac phuong thic bao l&nh phat hanh chimg khoan................................. 90
2.3. Thuc trang phap luat vé hinh thiac phap 1y cua hoat dong bao I1anh phat hanh
Chung KhOAn. ... ... 103
2.4. Thuc trang phap luat vé gisi han an toan trong hoat dong bao 14nh phat hanh
Chung Khoan. ... ... e 110
2.5. Thyc trang phap luat vé quan 1i nha nudc hoat dong bao 1anh phéat hanh ching
KON . e 118



Chuong 3. PINH HUONG VA GIAI PHAP HOAN THIEN PHAP LUAT VE

BAO LANH PHAT HANH CHUNG KHOAN O VIET NAM............... 132
3.1. Nhitng dinh huéng co ban nham hoan thién phap luat vé bao 1anh phat hanh
chirng Khodn & VGt NamL. ... .. ..ot 133
3.2. Céc giai phap chu yéu hoan thién phap luat vé bao 1anh phat hanh chiing khoan
O VIGENAM NIEN NAY..... i e, 139
KEETUAN ChIONE 3. el 162
KET LUAN Lottitiieeiiieeceeteeeininersneeesaeeersnneessnesssneesssesssnsssesessane 163

DANH MUC TAI LIEU THAM KHAO
PHU LUC



MO PAU

1. Li do chon dé tai

Lich st phat trién thi truong von trén thé gigi cho thay vai tro dic biét quan
trong cua hoat dong BLPHCK ddi véi qué trinh chao béan ching khoan dé huy dong
von cua cac chu thé trong nén kinh té, tir phia Chinh phu cho dén céc doanh nghiép.
Tai nhitng nuéc 6 TTCK phat trién, BLPHCK ludn gan lién véi cac dot chao ban
chting khoan ra cong chiing. Khong chi hd tro dam bao su thanh cong cho cac dot
chao ban, t6 chtc thuc hién hoat dong BLPHCK con duoc coi 1a “ngudi gac cong”
(gatekeeper), thay mat nha nudc bao vé loi ich cho cac NDT trén thi truong va gidp
dam bao sw 6n dinh ctia TTCK.

Thuc tidn tai Viét Nam, trai qua hon hai muoi nim hinh thanh va phat trién, cho
dén nay, TTCK d3 c6 nhitng budc phat trién nhit dinh. Trén co s& s6 liéu cong bd
clia cic co quan quan 1y nha nudc, c6 thé khang dinh, TTCK Viét Nam di dan tro
thanh kénh huy dong vdn quan trong cho cac doanh nghiép bén canh kénh tin dung
truyén théng. Muc tiéu phat trién mot thi trudng tai chinh can bang, dong bo cua Bang
va Nha nudc dang timg budc trg thanh hién thuc. Trong két qua dang ghi nhan do lai
cho thiy vai trd vo ciing mo nhat cua hoat dong BLPHCK. Biéu nay khdng theo tién
trinh phat trién thi truong von thong thudng trén thé gisi. Hoat dong BLPHCK gan
nhu “déng bang” tai thi truong Viét Nam. Tinh dén thoi diém 31/12/2021, ¢ 57
CTCK dugc cip phép nghiép vu BLPHCK trong tong sé 83 CTCK dang hoat dong
nhung chi c6 01 dot chao béan ¢6 phan ra céng ching dugec BLPHCK trong nim 2020
va 2021. Su bung nd cua thi trudng trai phiéu doanh nghiép trong 03 nam tré lai day
cling Véi su gia ting ngay cang nhiéu cac dot chao ban c6 phan ra cong chung truge
d6 da dan dén hé luy ddng bao dong vé nguy co mat kha ning thanh toan cta cac
doanh nghiép phét hanh trai phiéu va kha niang quan ly, kiém soat hanh vi cia cac
chu thé chao ban. Bang chiing nhan tién 1a vu trai phiéu caa Tan Hoang Minh va
APEC Group hay vu thao ting gia chitng khodn cua nhom cong ty FLC. Hé luy
nghiém trong nhat khéng phai 12 thiét hai vat chat cho nhitg NPT trén thi trudng ma
la niém tin cua ho vao tinh minh bach cua thi truong. Trudc thyuc trang nhu vay, cau
hoi dugc nhiéu nha dau tu quan tdm 1a xac dinh vai trd, trach nhiém cua cac CTCK
V6i tu cach 1a don vi tu van ho so, don vi bao 1anh phét hanh nhu thé nao.

O goc do phap luat, su ra doi caa thé hé Luat Ching khoan tha hai cing hé
thdng cac van ban huéng dan thi hanh bat dau cé hiéu luc tir ngay 01/01/2021 d4 tao
khudn kho phap 1y twong ddi day du, dong bo, thong nhat, phi hop véi thuc tién phat



sinh va tiém can dan thdng Ié qudc té, bao dam nén tang phép ly can thiét cho giai
doan phat trién méi caa TTCK. Tuy nhién, noi dung phap luat vé BLPHCK khong
c6 nhiéu thay doi néu xem xét mot cach toan dién tir ngdy TTCK chinh thic hoat
dong cho dén nay. Nhitng han ché, bat cap ton tai trong thoi gian dai chua dugc hoan
thién va trong diéu kién thi trudng méi cang boc 16 thém nhing bat cap mai, gay kho
khan cho qua trinh 4p dung. BLPHCK la hoat dong KDCK c6 muc d6 rui ro cao.
Hanh lang phép 1y khong day da va viing chic cang tao tam Ii e dé va so hai cho céc
cht thé thuc hién.

O goc d6 nghién ctu, trong pham vi tim hiéu caa nghién cau sinh, ¢ kha nhiéu
cong trinh, dic biét cong trinh nudc ngoai, nghién ctu vé hoat dong BLPHCK. Tuy
nhién, da sé céc cong trinh nghién ciru dudi goc do kinh té hoic mang tinh don 1¢ vé
ting van dé. Cho dén nay, chua c6 méot cong trinh khoa hoc nghién cau mot cach bao
quét, toan dién vé cac van dé Ii luan va thuc tién vé phép luat BLPHCK.

Xuat phat tir nhitng I do trén, viéc tap trung nghién ciru 1i luan va thyc tién véan
dé phap luat vé BLPHCK ¢ Viét Nam c6 tinh cap thiét, dic biét trong bbi canh TTCK
dang co6 su bat 6n nhat dinh lién quan dén cac dot chao ban chang khoan nham huy
dong vén cua cac doanh nghiép. Do d6, nghién ciru sinh da quyét dinh lva chon dé
tai “Phdp ludt vé bdo 13nh phat hanh ching khoan ¢ Viét Nam” 1am dé tai nghién
ctru luan an tién si luat hoc caa minh.

2. Muc dich va nhiém vu nghién ciru

Muc dich nghién ctu cia Luan an 12 xay dung co sé Ii luan vé hoat dong
BLPHCK va phap luat vé BLPHCK, danh gia thuc trang quy dinh phép luat hién
hanh, trén co s d6 d& xuat cac giai phap hoan thién. Luan an huéng dén muc tiéu tao
co s& phap ly hoan thién gop phan thiic day hoat dong BLPHCK phat trién trugc yéu
cau cua thuc tién dong thoi nang cao hiéu qua quan 1y twong tng hoat dong nay.

DPé dat duoc muc dich nghién ciu néu trén, Luan an xac dinh cac nhiém vu
nghién ctu sau:

- Nghién ctru dua ra khai niém vé hoat dong BLPHCK, chi ra dic diém dac thu
ctia BLPHCK so véi cac hoat dong KDCK khéc, xac dinh duoc ban chat kinh té va
ban chat phap Iy cua BLPHCK, 1am rd cac van dé vé noi dung hoat dong BLPHCK,
cach thtrc phan loai va van dé to hop bao lanh. Pac biét, tap trung lam sang to vai tro
quan trong cia BLPHCK dbi voi sy phat trién caa thi truang von.

- Nghién ctu, xac dinh cac nguyén tic phap ly can tuan thu trong qua trinh xay
dung phap luat vé BLPHCK va cau trdc caa bo phan phap luat nay.



- Nghién cau noi dung phap luat vé BLPHCK & Viét Nam dé lam 13 cac uu
diém va han ché, bat cap, bao gdm cac nhom quy dinh vé chi thé thuc hién BLPHCK,
noi dung hoat dong BLPHCK, cac phuong thirc thuc hién, hinh thic phép ly, giai han
an toan va noi dung quéan Iy nudc vé hoat dong BLPHCK.

- Pua ra cac giai phap hoan thién phap luat vé BLPHCK ¢ Viét Nam, dam bao
tinh kha thi, dap ung yéu cau cua thyc tién va phu hop véi bdi canh hoi nhap kinh té
qudc té.

3. Péi twong va pham vi nghién ciéu

Vé doi tuwong nghién ciru cua Ludn dn dwoc Xac dinh nhw sau:

- Cac quan diém khoa hoc, hoc thuyét phéap Ii cua céc tac gia trong nudc va
ngoai nudc di cong bd trong cac cong trinh nghién cau;

- Hé théng cac quy dinh phap luat vé BLPHCK, bao gém: Luat Chung khoan
va cac van ban huéng dan thi hanh, Luat Doanh nghiép, Luat Thuong mai va cac
nguyén tic cua 10SCO;

- Thyc tién hoat dong BLPHCK cua cac CTCK tai thi truong Viét Nam thong
qua phan tich va téng hop céc sé liéu bao céo.

Vé pham vi nghién ciu cia Ludn &n:

- Luan &n tap trung nghién ciru c&c van dé ly thuyét vé bao 1anh phét hanh ching
khoan, ciing nhu cac quy dinh phap luat diéu chinh hoat dong BLPHCK tir khi Luat
chung khoan s6 54/2019/QH14 ¢6 hiéu luc cho dén nay. Trong dé, tap trung chu yéu
nghién ciu phap luat vé BLPHCK ddi véi ching khoan dugc chiao ban theo phuong
thirc chao bén ra céng chang. Tuy vay, do giéi han vé thai gian thuc thi Luat ching
khoan qué ngén, dé dam bao tinh thuyét phuc cho nhiing luan diém danh gia vé thuc
trang phap luat hién hanh, nghién ctu sinh s& tién hanh nghién cau va so sanh & muac
d6 nhat dinh véi cac quy dinh phap luat trudc do.

- Luan an khdng nghién ctu ndi dung phép luat vé BLPHCK d6i véi trai phiéu
Chinh phu bai tinh chat dac thi caa loai chitng khoan nay.

4. Phwong phap nghién ciru

Trong qua trinh nghién ctu dé tai, dua trén phuwong phap luan duy vat bién
chung va duy vat lich str, nghién ctu sinh sir dung phéi hop cac phuong phap nghién
ctru co ban nhu: phuong phap suy luan logic; phuong phap phan tich; phuong phap
so sanh; phuong phap t6ng hop; phuong phap tiép can lich sir; phwong phap phong
doan khoa hoc... Cac phuong phap nay dugc st dung mot cach linh hoat, phu hop
vai tirng noi dung nghién ciu cua Luan an.



Cu thé:

- Tai phan | vé tong quan tinh hinh nghién cau lién quan dén dé tai luan én,
nghién ctu sinh cha yéu sir dung phuong phap tong hop nham danh gia mot céach
toan dién, chinh xac vé thuc trang két qua nghién ctu cac van dé lién quan dén dé tai
luan 4n. Trén co s¢ d6 xac dinh hudng nghién ctu cua dé tai luan an dua trén sy ké
thira va phat trién cac két qua nghién cau cua cac cong trinh khoa hoc di duoc cong
b cua cac tac gia khac ¢ trong va ngoai nudc. Pong thoi, tac gia ciing két hop véi
phuong phap phan tich dé dua ra nhitng dénh gia, két luan vé tinh hinh nghién cau
lién quan dén dé tai luan an.

- Tai chuong 1 (phan I1), khi nghién ctru c&c van dé Ii luan vé BLPHCK va phap
luat vé BLPHCK, nghién ciru sinh sir dung phuong phap tiép can lich st dé tir d6 c6
cai nhin tong quan, chan thuc, chinh xéac vé qua trinh hinh thanh va phat trién cua
hoat dong BLPHCK. Bén canh d6, tac gia luan 4n ciing sir dung két hop véi phuong
phap phan tich va phuong phéap so sanh dé nghién ctu cac luan diém vé céc van dé
thudc noi dung Ii luan vé BLPHCK. Trén co s& do, tiép tuc sir dung phuong phap
téng hop rat ra nhiing két luan va khiang dinh quan diém cua nghién ctu sinh vé van
dé nghién cuu.

- Tai chwong 2 (phan 1) nghién ctu thuc trang phap luat vé BLPHCK & Viét
Nam, phuong phap phan tich dugc sir dung chu dao giup dua ra nhitng danh gia sau
sc, toan dién vé thuc trang cac quy dinh phap luat truée nhitng yéu cau, doi hoi cua
thuc tidn. Ngoai ra, nghién ctu sinh két hop dung phuong phép so sanh trong viéc
nghién ciru so sanh, tham khao kinh nghiém 1ap phap cua mot sé nuéc trén thé gioi
dbi voi hoat dong BLPHCK dé danh gia vé mirc do phu hop véi théng 1€ quéc té cua
phap luat Viét Nam.

- Tai chuong 3 (phan 11) nghién ctu vé viéc hoan thién phap luat vé BLPHCK
& Viét Nam, nghién ctru sinh dic biét sir dung phuong phap phong doan khoa hoc dé
dua ra cac giai phap nham hoan thién phap luat vé BLPHCK va dung phuong phap
phan tich, tong hop, so sanh dé tao dung nhitng luan cir can thiét cho nhitng dé xut,
kién nghi hoan thién phap luat.

5. Pong gop moi cia Luan an

- Luan 4n d3 nghién ciru mot cach c6 hé thong cac van dé Ii luan vé BLPHCK.
Theo d6, luan &n da 1am rd ban chat cua hoat dong BLPHCK khac hoan toan véi bao
lanh trong khoa hoc luat dan sy thong qua viéc khang dinh, BLPHCK 14 mét hoat
dong kinh doanh thuwong mai dic thu va dudi goc d6 phép Iy, 1a mot hop dong dich



vu trong linh vyuc ching khodn duoc giao két gitta TCBL va TCPH. Luan 4n ciing da
chi ra 06 diém dic thu cua BLPHCK so véi cac hoat dong KDCK khéc, bao gdm: 1)
La hoat dong phéi sinh tir hoat dong phat hanh chang khoan; 2) C6 tinh chét cua hoat
dong bao hiém; 3) La hoat dong KDCK ¢4 tinh rui ro cao nhét; 4) La hoat dong
KDCK hén hop; 5) NDT 1a chu thé “an danh” trong quan hé BLPHCH va 6) Chu thé
thuc hién thuong phai tuan tha cac gisi han an toan. Viéc 1am rd ban chit va dic tho
ctia BLPHCK 1a co s& quan trong dé thiét ké, xay dung cac quy dinh phép luat diéu
chinh phu hgp va xac dinh c&c noi dung ctia hoat dong BLPHCK. Trong luan an, vai
tro cua hoat dong BLPHCK ciing dugc tap trung nghién ciu mot cach toan dién, dudi
nhiéu goc do. Pac biét, luan an ké thira 1i luan vé vai tro “ngudi gac cong” cua chu
thé thuc hién BLPHCK dé nghién ctu phat trién trong diéu kién TTCK Viét Nam.
Tir két qua nghién ctu cac van dé I luan vé BLPHCK, luan an di xay dung dugc
khung Ii luan phép luat vé BLPHCK véi hai noi dung Ii luan quan trong, gom céc
nguyén tic phap li co ban xay dung phép luat vé BLPHCK va ciu tric phéap luat vé
BLPHCK.

- Lu4n an d3 danh gia toan dién va tong thé thuc trang phap luat vé BLPHCK ¢
Viét Nam trong béi canh tinh hinh maéi, trong tdm vao cac nhom quy dinh vé chu thé,
noi dung bao 1anh, hop ddng BLPHCK, gigi han an toan trong BLPHCK va quan ly
nha nude d6i voi hoat ddng ndy. Trén co s& phan tich cac quy dinh hién hanh, thuc
tidn thi truong thdng qua cac sb liéu, vu viéc thuc tidn va so sanh, ddi chiéu voi phap
luat mot s6 qudc gia trén thé gidi, bén canh cac cac vu diém, luan an da 1am rd nhing
bat cap, han ché cua phap luat vé BLPHCK theo tirng nhém néi dung néu trén. Cu
thé 1a nhitng bt cap trong quy dinh vén diéu 1 téi thiéu cua cong ty ching khoan
(cach thire quy dinh chua hop 1y va muac vén téi thiéu thap); quy dinh vé noi dung
nghiép vu BLPHCK va cac phuong thitc BLPHCK con chua day du, rd rang; quy
dinh vé noi dung va hinh thirc ciia hop dong BLPHCK con so sai, khong hop ly; céc
gidi han an toan dit ra cho hoat dong BLPHCK chua bao quat hét pham vi rai ro va
noi dung quan 1y nha nudc (dia vi cua co quan quan ly va va cac bién phap quan ly)
d6i véi hoat dong BLPHCK van con bat cap, lam giam hiéu qua caa cong tac quan ly
nha nudc d6i voi hoat dong BLPHCK. Nhitng bat cap, han ché nay da ton tai trong
thoi gian dai, 1a mot trong nhiing nguyén nhan dan dén tinh trang hoat dong BLPHCK
gan nhu “déng bang” trén TTCK Viét Nam trong hon hai muoi nam hoat dong. Két
qua nghién cau cho thay, viéc hoan thién phap luat vé BLPHCK 1a yéu cau cap thiét
hién nay.



- Luan an da dua ra mot cach c6 hé théng nhiing giai phap, kién nghi co tinh
kha thi cao, nham hoan thién phap luat vé BLPHCK, phu hop véi nhu cau thyc tién
va thdng I& qudc té, gop phan hoan thién hé théng phap luat vé TTCK Viét Nam trong
bdi canh méi. D6 1a cac kién nghi nham hoan thién quy dinh vé cha thé thuc hién;
hoan thién quy dinh v& noi dung nghiép vu va cac phuong thirc bao 1anh; hoan thién
quy dinh v& hinh thic phép Iy caa BLPHCK; hoan thién quy dinh vé gidi han an toan
trong hoat dong BLPHCK va hoan thién quy dinh vé quan 1y nha nuée ddi véi hoat
dong BLPHCK. C6 thé néi, day 1a nhitng giai phap c6 nhiéu tinh ¢ng dung trong thuc
tién, gop phan xay dung duoc mot hanh lang phap 1y day du va viing chic cho hoat
dong BLPHCK phét trién.

6. Y nghia khoa hoc va tinh thuc tién cia dé tai

Két qua nghién ctru cua dé tai c6 ¥ nghia khoa hoc va thuc tién sau day:

V& y nghia khoa hoc, két qua nghién ctru caa luan an s& 1am rd hon mét sé van
dé 1i luan vé BLPHCK va phap luat vé BLPHCK. Bén canh do, thuc trang cac quy
dinh hién hanh vé BLPHCK tai Viét Nam ciing dugc phan tich va danh gia mot cach
cu thé va cd hé thdng. Trén co sé nhitng han ché, bat cap con ton tai, luan &n dé xuat
nhitng kién nghi, giai phap cd tinh kha thi nhim hoan thién bd phan phép luat nay.

Ngoai y nghia khoa hoc, két qua nghién ctru cua dé tai con c6 tinh wng dung
thuc tidn. Ludn 4n dong gop nhitng luan cir khoa hoc cho yéu cau hoan thién phap
luat vé BLPHCK n6i riéng va hoan thién phép luat vé KDCK néi chung. Bong thoi,
|a tai liéu tham khao, cung cap kién thirc vé mat Ii luan va thuc tién phap Iy mét cach
toan dién va bao quat vé hoat dong BLPHCK, gitp cho cac chu thé trén TTCK c6 co
hoi hiéu r& hon vé hoat dong BLPHCK tir d6 gop phan nang cao hiéu qua ap dung
phap luat.

7. Két cau caa luan an

Ngoai phan m¢ dau, phan két luan, phu luc va danh muc tai liéu tham khao, luan
an trién khai theo két ciu gém 2 phan, trong do:

Phan thi nhat: Tong quan tinh hinh nghién ctu lién quan dén dé tai luan én.

Phan thi hai: Cac chuong cuia luan &n, bao gom:

Chuong 1: Nhitng van dé i luan vé BLPHCK va phap luat vé BLPHCK

Chuong 2: Thuc trang phap luat vé BLPHCK ¢ Viét Nam.

Chuong 3: Pinh huéng va giai phap hoan thién phap luat vé BLPHCK & Viét
Nam hién nay.



Phan thir nhat
TONG QUAN TINH HINH NGHIEN CUU LIEN QUAN PEN
PE TAI LUAN AN

I. KHAI QUAT TINH HINH NGHIEN CU'U LIEN QUAN PEN CAC VAN
PE NGHIEN CUU CUA PE TAI LUAN AN

1. Céc cdng trinh nghién ciu trong nwéc lién quan dén cac van dé nghién
ciru ciia dé tai luan an

1.1. Céc cong trinh nghién citu trong nwéc vé hoat dgng kinh doanh ching
khoan va phéap ludt diéu chinh hoat dgng kinh doanh ching khoan

Trudc hét, can ké dén cac cong trinh nghién ctu & cap do luan an tién si, dugc
C4cC tac gia tiép can dudi hai goc do chu yéu la kinh té hoc va luat hoc. C6 thé ké dén
mot sé ¢ong trinh luan &n tiéu biéu nhu:

- Luan &n tién s kinh té cua tac gia Tran Pang Kham (2002), Dai hoc Kinh té
qudc dan, vé “Gidi phdp thiic day swtham gia cia cac trung gian tai chinh trong tién
trinh xay duwng va phat trién TTCK ¢ Viét Nam”. Trong luan &n nay, pham vi cac
trung gian tai chinh duoc tac gia xem xét khé rong, bao gém céc ngan hang thuong
mai, cong ty bao hiém, CTCK va c4c quy dau tu, thyuc hién hai nhém hoat déng chinh
la phat hanh chting khoan va KDCK (BLPHCK, mdi gi6i, tu van, luu ky va ty doanh).
Vai trd cua tung loai trung gian tai chinh déi voi sy phét trién caa TTCK da dugc
phan tich kha cu thé trong cong trinh. Tuy nhién, do pham vi nghién ctiu khé rong lai
nhin nhan dudi goc do chu thé thyc hién véi muc dich dua ra céc giai phap trong boi
canh TTCK Viét Nam méi di vao hoat dong, cong trinh khong con dam bao tinh thoi
su va gid tri tham khao bi nhiéu gigi han.

- Luan &n tién si kinh té cua tac gia Lé Thi Lan Huong (2008), Pai hoc Kinh té
quéc dan vé dé tai “Phat trién hoat déng cua cong ty chitng khoan ¢ Viét Nam ”. Luan
an da tap trung phan tich thuc trang hoat dong cia cac CTCK dé tim ra nhiing han
ché, nguyén nhan dan tsi hoat dong cua cac CTCK & Viét Nam chua phat trién, tir d6
dé xuat mot sb giai phap ciing nhu cac diéu kién thuc thi. Cac hoat dong cia CTCK
dugc tap trung nghién ciu bao gom hoat dong ty doanh, hoat dong mdi gidi,
BLPHCK, tu van dau tu chiing khoén, théng qua céc chi tiéu phan anh sy phat trién
vé doanh thu, gia tri giao dich, trén co sé phan tich cac nhan t chi quan (loai hinh
t6 chuc, qui md vén, nguon nhan luc, co sé vat chat, trinh do quan 1y) va khach quan
(su 6n dinh kinh té chinh tri, sy phét trién cia TTCK, hé théng phép luat...) anh
hudng téi su phat trién cua cac hoat dong nay. Tuy vay, dbi tugng nghién cau cua



cong trinh dugc xem xét trong khoang thoi tir ndm 2000 dén nam 2007, giai doan dau
TTCK Viét Nam chinh thtc di vao hoat dong, dat trong bdi canh cac diéu kién kinh
té-x4 hoi tai thoi ki d6, cho dén nay da khong con dam bao tinh cap nhat. Mt khéc,
la mot nghién ctu kinh té, khia canh phép luat chi duoc dé cap nhu mot yéu td tac
dong, do d6 thiéu tinh cu thé. Song, cong trinh c6 gia tri tham khao nhat dinh ddi voi
nghién ctu sinh, da cung cap cho nghién ctiu sinh bac tranh tong thé vé tinh hinh
hoat dong cua cac CTCK ¢ Viét Nam trong nhitng nim dau thanh 1ap, trong d6 co
hoat dong BLPHCK.

- Luan &n tién si kinh té cua tac gia Hoang Thi Bich Ha (2018), Hoc vién Tai
chinh vé dé tai “An toan tai chinh cua cac cong ty chizng khoan Viét Nam”. Trong
luan &n, nhitng van d& Ii luan vé ATTC cta CTCK nhu su can thiét phai ¢am bao
ATTC cua CTCK, tiéu chi danh gia ATTC cta CTCK, xay dung hé théng cac chi
tiéu danh gia ATTC cua CTCK va nhitng nhan té anh huéng dén ATTC cua CTCK
da duoc phan tich va lam rd, gidp nghién ctiu sinh ¢6 céi nhin hé thong vé ATTC cua
CTCK, lam co s¢ phuc vu cho qua trinh nghién ciu sinh nghién ctru ndi dung phép
luat vé céc gidi han an toan cho hoat dong BLPHCK. Bén canh d6, tac gia tién hanh
phan tich mét cach cé hé thdng vé thuc trang ATTC cua cac CTCK Viét Nam giai
doan tir nam 2012 dén 2016 theo tirng nhém chi tiéu danh gia, so sanh chuan muyc
danh gia cua Viét Nam va thdng 1é qudc té, tir d6 dua ra nhitng giai phép ap dung
dam bao an toan cho cac CTCK. Tuy nhién, Thong tu s6 226/2010/TT-BTC la co s&
dé tac gia ddi chiéu khi danh gia mirc d6 ATTC cua cac CTCK Viét Nam, dén nay
da hét hiéu luc va duogc thay thé lan luot boi hai van ban, Théng tu sé 87/2017/TT-
BTC va Théng tu sb 91/2020/TT-BTC. Cung véi do, dir liéu vé CTCK duoc st dung
dé phan tich, danh gia da cach day kha lau. Do vy, cong trinh khong dam bao tinh
cap nhat. Ngoai ra, noi dung phép 1y ciing chua dugc nghién ciru thau dao do chi dugc
dé cap nhu mot yéu té cau thanh cia dé tai nghién cuu.

- Luan &n tién si luat hoc cua tac gia Pham Thi Giang Thu (2002), Pai hoc Luat
Ha Noi vé dé tai “Xay ding va hoan thién khung phap ludt Th; frwong chiing khoan
¢ Viét Nam ”. Pay 1a cong trinh nghién cau dudi goc do luat hoc mang tinh dién hinh
va c6 gia tri tham khao vé mat Ii luan rat I6n d6i véi nghién cau sinh. Mac du cong
trinh da hoan thanh tir hai muoi nam trudc nhung c6 thé khang dinh, nhitng nghién
ctru mang tinh 1 luan vé khai niém, dic diém, vai tro cua khung phap luat TTCK ciing
nhu viéc xac dinh cac nguyén tic phap 1y co ban cua khung phap luat TTCK & Viét
Nam duoc dé cap trong luan an van dugc xem la nhitng kién thic nén tang, 1am co



s& cho viéc trién khai nhitng cong trinh nghién ctiu sau nay vé thi truong ching khoén
va phap luat TTCK. T4c gia di chi ra hé thong cac nguyén tic phap ly, bao gdom:
nguyén tic dam bao quyén tu do so hitu, nguyén tac tu do kinh doanh, nguyén tic tu
do canh tranh, nguyén tic thuc hién sy can thiép cia nha nudc vao thi trudng va
nguyén tic dam bao van hanh TTCK tap trung. Bong thoi, tac gia phan tich kha rd
noi dung yéu cau chuyén hod tirng nguyén tic vao cac bo phan cau thanh khung phép
luat vé TTCK. Hé thong nhiing nguyén tac phap ly nay chi phdi toan bo cac bo phan
phép luat TTCK, trong d6 c6 bd phan phap luat vé KDCK ma cau thanh nhé hon cua
bo phan nay 1a phép luat diéu chinh hoat dong BLPHCK. Trong cong trinh nghién
ctru ctia minh, nghién ctu sinh s& dua vao nhitng nguyén tic phap 1y nay nhu mot
trong nhitng co s& dé phan tich, danh gia thuc trang quy dinh phép luat hién hanh vé
BLPHCK.

- Luan &n tién s luat hoc cua tac gia Nguy@n Thi Thuan (2009), Khoa Luat
truong Pai hoc Qudc gia Ha Noi vé dé tai “Hoan thién phap ludt vé cac té chic
KDCK trén TTCK tgp trung ¢ Viét Nam . Bay 1a cong trinh khoa hoc nghién ciu co
tinh hé thdng vé nhitng van dé Ii luan va thuc tién phap luat vé cac té chire KDCK,
bao gdbm CTCK va cong ty quan ly quy. Tac gia dd xac dinh tuong d6i day du cac
nhom quy dinh ciu thanh quan trong nhat cua phap luat vé cac t6 chirc KDCK va tap
trung phan tich co so i luan, thuc trang phap ly va giai phap hoan thién cho ting
nhom quy dinh dé. Bdng thoi, tAc gia di nghién ctru twong dbi cd hé thdng kinh
nghiém l4p phap ciing nhu tinh hinh t6 chirc, hoat déng cua cac to chirc KDCK ¢ mot
sb nudce trén thé gidi, qua d6 rat ra bai hoc dé van dung vao thyc tién Viét Nam. Ciing
gidng nhu mot sb cdng trinh nghién ciru khéac, pham vi nghién ciru cua dé tai kha rong
dan dén noi dung phap luat vé hoat dong BLPHCK do CTCK thuc hién dugc dé cap
& muc khai quéat cao, cac noi dung cu thé cua phap luat lién quan dén hoat dong
BLPHCK khong dugc dé cap. Bén canh d6, cong trinh hoan thanh vao nam 2009,
mot s6 quy dinh phap luat vé to chirc va hoat dong cia CTCK ciing nhu thuc tién
hoat dong va bdi canh kinh té xa hoi cho dén nay da c6 nhiéu thay doi nén co s¢ danh
gié cua luan an da khong con dam bao tinh cap nhat. Tuy nhién, nhitng nghién cau
vé mat I luan lién quan dén nhém quy dinh diéu kién thanh lap va nhom quy dinh vé
thanh tra, giam sat va xt Iy vi pham dbi véi cac CTCK sé& duoc nghién ctu sinh tham
khao trong qué trinh nghién ciru dé tai. Nghién ctu sinh ciing tiép thu dé xuat xay
dung md hinh thanh 1ap céc tap doan KDCK cua tac gia dé tiép tuc danh gia trén co
s quy dinh phap luat hién hanh va diéu kién cho phép cua thi truong.



10

- Luan &n tién si luat hoc cua tac gia Nguyén Minh Hang (2010), Pai hoc Luat
Ha Noi, vé dé tai “Phap ludt vé chao ban cé phan cuia cong ty cé phan ¢ Viét Nam -
nhiing vén dé Ii ludn va thyc tién”. Trong cdng trinh nghién ctu, quan hé phap luat
vé chao ban c6 phan duoc tac gia nghién ctu theo nghia hep, bao gom cac quan hé
x& hoi phét sinh trong qué trinh chuan bi chao ban, t6 chie thuc hién chao béan va xac
nhan két qua chao ban c6 phan. CTCK thuc hién hoat dong BLPHCK duoc tac gia
tiép can dudi goc d6 1a mot bén chu thé trung gian, hd tro qué trinh chao bén, bén
canh hai chu thé chinh 1a t6 chirc chao ban va NDT. Thong qua phan tich dic thi cua
phuong thirc chao béan c¢6 phan ra cong ching, tac gia da khang dinh vai trd quan
trong cua hoat dong BLPHCK dbi véi phuong thirc chao ban nay. Tuy nhién, do gidi
han dé tai nghién cau, luan an chua dé cap sau dén trach nhiém cua TCBL trong quy
trinh chao béan chang khoan trong d6 c6 trach nhiém lién quan dén tinh chinh xéc cua
thong tin trong hd so chao ban. Mat khac, do chi 1a mot yéu té cu thanh dbi twong
nghién ctu caa luan an nén nhiéu vin dé khac lién quan dén noi dung phép luat vé
BLPHCK chua duoc dé cap cu thé, nhu vé diéu kién bao lanh, cac phuong thirc bao
lanh, t6 hop bao 1anh... Mét trong nhitng giai phép hoan thién phép luat duoc tac gia
dé xuét quy dinh theo huéng bat budc phai c6 TCBL trong moi trudng hop chao ban
chung khoén ra cdng ching nhim dam bao thanh céng cho dot chao ban. Nghién ctu
sinh nhan thdy day 1a giai phap mang tinh 1au dai, c6 gié tri tham khao va can dugc
nghién ciru siu hon vé khia canh phap 1y, dit trong diéu kién thuc té cua thi truong
chung khoan va nhu ciu phét trién kinh té x& hoi hién nay ¢ Viét Nam.

Thet hai, can ké dén cac cong trinh nghién ctu ¢ cap do va thé loai la cac sach
tham khao, chuyén khao, cac dé tai nghién ctru dd cong bd c6 lién quan dén chu dé
cuia dé tai luan &n. C6 thé ké dén mot sb cong trinh tiéu biéu vé cac thé loai nay nhu:

- Sach chuyén khao cua tac gia Pham Thi Giang Thu vé chu dé “Mét sé vdn dé
vé phap ludt chizng khoan va TTCK & Viét Nam” (2004), NXB Chinh tri quéc gia.
Pay 1a an pham dugc chuyén thé tir cong trinh nghién ciu 1a luan an tién si cua chinh
tac gia, ¢ su diéu chinh lai vé ciu tric va cach thic trinh bay cho phu hop véi thé
loai la sach tham khao, chuyén khao;

- Cong trinh nghién ctu & cap co sé (UBCKNN) cua tac gia Lé Thi Thu Hang
(2015) vé dé tai: “Xay dung co ché quan Iy chao ban chizng khoan ra cong ching dia
trén cong bo théng tin day du”. Trong cong trinh, tac gia da danh gia wu nhugc cua
timg co ché quan Iy hoat dong chao ban chimg khoén ra cong chung (co ché dua theo
chat lugng va co ché dua trén cong bd thong tin), dong thoi khang dinh xu hudng &p
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dung co ché quan ly dya trén céng bd théng tin théng qua phan tich kinh nghiém ép
dung tai mot thi treong tiéu biéu nhue My, Malaysia, Singapore va Bangladesh, tir d6
rut ra nhirng bai hoc cho Viét Nam. Mot trong nhitng diém khéc biét cua co ché quan
ly dua trén cong bd thdng tin 1a sy tham gia bat budc cia TCBL vao qué trinh chao
ban chang khoén, véi trach nhiém tham dinh tinh chinh xéc caa thdng tin trong ho so
chao ban. Véi lgi thé cong tac tai Vu quan Iy phat hanh ching khoan thuoc UBCKNN,
t4c gia cong trinh di chi ra nhiing ton tai, bat cap cta co ché quan Iy dia theo chat
luong dang ap dung tai thi truong Viét Nam dua trén thuc tién cong tac quan ly dé
trén co so nhimg danh gia vé diéu kién chuyén ddi, d& xuat mot 16 trinh chuyén doi
co ché quan ly kha chi tiét va bai ban. Nhin chung, nhirng phan tich, danh gia va dé
Xuat cua cong trinh c6 gié tri tham khao va c6 diém twong ddng véi quan diém cua
nghién ciu sinh. Tuy nhién, cong trinh duge hoan thanh trude khi thé hé thir hai Luat
chtng khoan ra doi, do vay, nghién cau sinh tiép thu nhiing két qua nghién ciu nay
va tiép tuc danh gia trén co so quy dinh hién hanh.

- COng trinh nghién cau cua tac gia L& Sir Nang (2020) vé dé tai: “Ung dung hé
thong gidm sdt trén co sé vii ro doi véi cac CTCK tai Viét Nam” & cp co s&
(UBCKNN). Coéng trinh dugc tac gia nghién ctru dua trén quy dinh cua Luat ching
khoan méi véi doi hoi viéc giam sat CTCK phai duoc nang 18n mot tam méi dé pha
hop va dap Gng su phat trién chung cua thi truong. Nhirng phén tich, danh gia vé cong
t4c giam sat CTCK hién nay, su han ché ctua phuong phap giam sat tuan tha va dé
XUt c&c giai phap hoan thién cong tac giam sat dua trén rui ro cua cac CTCK thé hién
trong cong trinh dam bao tinh cap nhat, bam sét thuc tién thi truong. Mic du phéap ly
chi 1a mét khia canh dwogc cong trinh dé cap t6i nhung két qua nghién ciru cua cong
trinh c6 gia tham khao quan trong vai nghién ctu sinh khi nghién ciu vé néi dung
phap luat quan 1y nha nude ddi vai hoat dong BLPHCK.

C6 thé noi, TTCK va phép luat vé TTCK ludn 1a dé tai duoc nhiéu nha khoa
hoc trong nudc quan tdm boi vai tro va tinh thoi sy caa nd. Tuy cac cong trinh néu
trén khong nghién ctiu chuyén sau phap luat vé BLPCHK nhung nhimng quan diém,
Ii luan chung vé phép luat diéu chinh hoat dong KDCK, giam sat CTCK, khung phap
luat vé TTCK hay phap luat vé chao ban ching khoan duoc dé cap trong cac cong
trinh 1a nguon tai liéu qui gia dé nghién cau sinh tham khao va tiép thu, phuc vu cho
qué trinh nghién ctru dé tai luan an cua minh.
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1.2. Céac cdng trinh nghién cizu trong nwdc vé hoat déng bao 1anh phat hanh
chizng khodn va phép lugt vé bdo 1anh phat hanh ching khoan

Mot s6 cong trinh dé cap dén hoat dong BLPHCK duéi goc do hoat dong ngan
hang dau tu. C6 thé ké dén mot sb cdng trinh nghién ctu tiéu biéu nhu:

- Sach tham khao véi tiéu dé&: “Cam nang Negdn hang dau tw”, NXB Thbng ké
cua tac gia Mac Quang Huy (2009). Cong trinh dé cép twong ddi toan dién va sinh
dong cac van dé lién quan dén ngan hang dau tu nhu mo hinh t6 chic hoat dong, cac
nghiép vu ngan hang dau tu, cac loai hinh san pham, quy trinh quan ly rai ro cling
cac thong 1¢ tién tién nhat trén thé gisi. Ngoai ra, tac gia ciing gidi thiéu khung phép
ly vé ngan hang dau tu tai My nhu mot mé hinh kiéu mau, déng thoi chi ra xu hudng
phat trién nganh ngan hang dau tu trong tuong lai, va cudi cung phan tich tiém ning
phét trién ngan hang dau tu tai Viét Nam. Do pham vi nghién ctu ciia cong trinh khé
rong nén BLPCHK, v&i tu cach mét trong nhitng nghiép vu cua ngin hang dau tu,
chua duogc phan tich sau, mat khéc, khia canh phap 1y khong duoc dé cap nhiéu.

- Gi4o trinh “Ngdn hang Pau tw” cua tac gia L8 Tan Phudc (2015), Dai hoc
Kinh té thanh phé H6 Chi Minh, NXB Kinh té TP. H6 Chi Minh ciing dé cap dén cac
nghiép vu ngin hang dau tu, trong d6 c6 BLPHCK. Do muc dich ctia ¢ong trinh phuc
vu cho ¢6ng tac giang day dai hoc nén mirc d6 nghién ciu chi ding & cac kién thuc
co ban. Tuy vay, ca hai nghién ctru déu c6 ¥ nghia nhét dinh déi véi nghién ciu sinh
khi nghién ciru vé mét sé van dé Ii luan vé BLPHCK.

Trong pham vi tim hiéu cua nghién ctu sinh, khdng c6 nhiéu cdng trinh nghién
ctru trong nudc nghién ciu chuyén sau vé phap luat BLPHCK. Dudi déy 1a s it cong
trinh da duoc nghién ctu sinh tiép can, bao gom:

- Bai viét “Ban vé bdo 1anh phat hanh trong TTCK’? cua tac gia Pham Thi
Giang Thu. Trong nghién ctu, tac gia tap trung lam rd ba noi dung vé BLPHCK, bao
gom: dua ra nhitng li do giai thich cho sy ton tai cua hoat dong BLPHCK; phan tich
mo hinh cha thé thuc hién hoat dong BLPHCK theo phép luat Viét Nam trén co so
so sanh v6i md hinh cac nudc trén thé gidi va xac dinh nhitng ndi dung co ban cua
BLPHCK. Mic du bai viét duoc hoan thanh khi TTCK Viét Nam chua di vao hoat
dong chinh thire nhung mot s6 phan tich, 1ap luan vé mat Ii luan khi i giai sy ton tai
ciia BLPHCK cua tac gia c6 gid tri tham khao va c6 sy tuong dong voi quan diém
cua nghién cuu sinh.

1 Pham Thi Giang Thu (2002), Ban vé bdo lanh phét hanh trong TTCK, Tap chi Luat hoc, sb 1/2000, tr 50-54.
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- Pé tai khoa hoc cap bo cua tac gia Vil Kim Lién (2001), Vu Quan ly phat hanh-
UBCKNN Vé van dé “Mb hinh té chizc va hoat dong bdo lanh phdt hanh va tw van
tai chinh trén thy treong so cap ¢ Viét Nam”. Pham vi dé tai gigi han & viéc nghién
ctu i luan va kinh nghiém quéc té vé nghiép vu BLPHCK va tu van tai chinh trén
thi trudng so cdp nham dua ra dwoc mé hinh té chic cac nghiép vu nay & Viét Nam.
Téc gia nghién ciru dé tai trong diéu kién TTCK Viét Nam méi chinh thirc hoat dong,
khung phép ly cho toan bo hoat dong ciia TTCK con chwra hoan thién nén nhiéu danh
gid va dé xuat khdng con phl hop trong diéu kién thi truong hién nay. Tuy vay, trong
pham vi tim hiéu caa nghién ctru sinh, day 13 mot trong sé it céng trinh khoa hoc tap
trung nghién ctu chuyén sau vé hoat dong BLPHCK dudi goc do nghiép vu kinh
doanh dé xac dinh mé hinh quan ly. Cac ndi dung quan trong lién quan dén BLPHCK
dd duoc dé cap & muc do nhat dinh, nhu qua trinh hinh thanh va phat trién, chu thé
tham gia, cac phuong thuc bao Ianh, tai liéu bao 1anh, hoa hong, noi dung nghiép
vu... Dic biét, ndi dung nghiép vu BLPHCK di duoc tac gia trinh bay kha cu thé,
cuing véi viéc tham khao kinh nghiém vé quy trinh nghiép vu BLPHCK cia My va
Thai Lan, tir d6 dé xuat quy trinh can thiét 4p dung tai thi truong Viét Nam. Ngoai
ra, nghién ctru con 1am rd duoc méi quan hé cong huong 1an nhau giira hai nghiép
vu, BLPHCK va tu van phat hanh ching khoan, 1 co sé dé xac dinh md hinh hoat
dong hop ly cho hai hoat dong nghiép vu. C6 thé néi, két qua nghién ciru cua cong
trinh d3 giup nghién ctu sinh ¢é cai nhin téng thé vé hoat dong BLPHCK duéi goc
d6 mot nghiép vu kinh doanh can sy diéu tiét, quan ly cua nha nuéc. Bén canh do, dé
Xuit vé quy trinh nghiép vu BLPHCK cua tac gia c6 y nghia thuc tién nhat dinh,
nghién ctiu sinh s& tiép thu va tiép tuc xem xét trong diéu kién thi trudng hién tai.

Nhin chung, c6 thé nhan thay, khdng cé nhiéu cdng trinh khoa hoc trong nudc
nghién ciu vé BLPHCK va phap luat vé BLPHCK. Da s6 cac cong trinh déu dé cap
dén hoat dong BLPHCK véi tu cach mot trong nhitng hoat dong KDCK va 1a mot
phan caa noi dung nghién ciu vé cac hoat dong KDCK hoic hoat dong cia CTCK.
BLPHCK duoc dé cap chii yéu vé khia canh quy trinh nghiép vu va thuong dirng &
muc d6 kién thirc co ban. Pi voi cac cong trinh khoa hoc phap 1y cé nghién ctu vé
BLPHCK, céc quy dinh dan chiéu thuong khéng con dam bao tinh cap nhat. Mac di
vay, day van la nhitng nguon tai liéu quy gia va quan trong cho nghién cixu sinh tham
khao, ké thira va phat trién trong luan an nghién ciru cua minh.
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2. Céc cong trinh nghién citu nwée ngoai lién quan dén cac van dé nghién
ciru ciia dé tai luan an

Duéi goc @6 lich s, BLPHCK 14 hoat dong ngan hang dau tu truyén thong,
gan lién véi sy hinh thanh va phat trién cia mé hinh ngan hang dau tu di c6 lich st
hang trim nam trén thé giéi, dién hinh & My va Chau Au. Do vai trd quan trong cua
BLPHCK trén thj truong vén tai cac nude nay, cho dén nay, c6 kha nhiéu cong trinh
nghién ctru nudc ngodi nghién ciu vé hoat dong BLPHCK va céc noi dung phép luat
lién quan dén BLPHCK, dic biét cac nghién ctu vé thi truong My, noi duoc danh
gia 12 mot trong nhitng thi truong BLPHCK phét trién nhat va 1a mé hinh cho nhiéu
nuéc hoc tap. Trong ndi dung nay, nghién ciru sinh tap trung tim hiéu cac cong trinh
nghién ctu v& phép luat tai My boi lich sit hinh thanh 1au doi, cac bai hoc tir qué khu
va mé hinh &p dung cho hién tai cin thiét cho qué trinh nghién cau vé phap luat
BLPHCK ¢ Viét Nam.

Thee nhdt, cac cong trinh nghién cizu vé mét sé vén dé Ii lugn vé BLPHCK

- Giuliano lannotta (2010), “Investment Banking ”, duoc xuit ban bai Springer,
cung cip mot cai nhin tong quan vé hoat dong ngan hang dau tu truyén théng, bao
gom hoat dong BLPHCK cho céac dot chao ban cd phan (IPOs_ chao ban lan dau,
SEOs_chao ban b sung, rights issues_ phét hanh quyén) va trai phiéu; hoat dong tu
van M&As (mua ban sap nhip), LBOs (Mua thén tinh ding don bay tai chinh) va céc
giao dich tai cau tric khéac. Trong cudn sach, lich sir ra doi hoat dong BLPHCK véi
tu cach hoat dong chinh cua cac ngan hang dau tu di duoc dé cap dén va tac gia tap
trung nghién ctu sau khia canh ky thuat caa nghiép vu BLPHCK, do vay, cbng trinh
mang tinh huéng dan tham khao vé mat nghiép vu.

- Penghua (2015), “Initial Public Offerings from the Perspectives of Issuers,
Underwriters and Investors: A Review of Financial and Psychological Work”, Luan
an tién si, Pai hoc Cologne, Cong hoa lién bang Puc. C6 thé danh gia, day 1a cong
trinh nghién ciau kha chuyén sau vé hoat dong IPO dudi goc nhin cia ba chi thé tham
gia 1a TCPH, TCBL va NBT trén co so phan tich cac khia canh kinh té va tam ly hoc.
Hai hién tugng chinh cia IPO duoc tac gia tap trung nghién ciu, bao gom dinh gia
thap va hiéu qua kém, dugc coi 1a két qua bi anh huong béi hai nhém yéu t6 lién quan
dén ba bén chu thé. Cuy thé, nhoém céc yéu té tai chinh gom thdng tin bat d6i xting va
d6 chinh xac cua thdng tin; va nhom yéu t6 tam Iy, gom cac yéu té nhan thuc, tinh
cam va xa hoi. Nghién ciu phan tich rat cu thé va rd rang noi dung tirng yéu té va
muc d6 tac dong dén hai hién tugng. Nhin chung, cong trinh thuc su c6 gia tri tham
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khao quan trong véi nghién ctu sinh trong qua trinh nghién ciru cac van dé i luan vé
BLPHCK, dic biét noi dung tai Chwong 2 phan tich vé su tac dong cua cac bén chi
thé dén IPO, dua ra li thuyét vé dai dién trong PO, 1am rd loi ich caa cac bén tham
gia va noi dung vé thdng tin bat dbi xang gitta TCPH va TCBL, gitta TCPH va NDT;
noi dung tai Chuong 4 tap trung nghién cau vai tro, chirc nang va mirc d6 anh hudng
cua to hop bao lanh trong cac dot IPO

- C6 kha nhiéu cong trinh dé cap dén vai tro cia hoat dong BLPHCK theo nhiéu
gbc d6 khac nhau. Reinier H. Kraakman (1984), “Corporate Liability Strategies and
the Cost of Legal Controls”, The Yale Law Journal, VVol.93; Reinier H. Kraakman
(1986), “Gatekeepers: The Anatomy of a Third-Party Enforcement Strategy ”, Journal
of Law, Economics & Organization, Vol.2, No.1. Hai bai viét cua tac gia cung cap li
thuyét quan trong vé Nguoi gac cong, 1am co sd xac dinh vai tro cia cha thé thuc
hién hoat dong BLPHCK trong mdi quan hé v&i NDT trén thi truong, tir do xac dinh
trach nhiém phap 1y tuong Gng ctia cac chu thé nay. Thomas J. Chemmanur and
Karthik Krishnan (2012), “Heterogeneous Beliefs, IPO Valuation, and the Economic
Role of the Underwriter in IPOs ”, Financial Management, VVol.41 tap trung phan tich
vai tro kinh té cuia TCBL trong cac dot IPO. Trén co s& phan tich thuc nghiém céc
dot IPO nhimg nam 1980, 1990 tai My, hai tac gia cho rang vai tro cua TCBL 1a dé
dat duoc murc dinh gi4 cao nhat cho cac IPO, khdng phai dé gia vn c6 phan gan voi
gia tri noi tai, tir 46 ung ho gia thuyét vé siec manh thi truong caa TCBL va khdng
chap nhan gia thuyét ching nhan. Cac cong trinh Harald M. Fischer and Timothy G.
Pollock (2004), “Effects of Social Capital and Power on Surviving Transformational
Change: The Case of Initial Public Offerings”, The Academy of Management
Journal, Vol.47, No.4; Timothy G.Pollock (2004), “The benefits and costs of
underwriters’ social capital in the US initial public offerings market”, Strategic
Organization, Vol.2, No.4 dua vao ly thuyét vé von xa hoi dé i giai vé vai tro cua
TCBL Véi tu cach mot trung gian trén thi truong IPO. TCBL thu thap thong tin vé
TCPH va cac dot chao ban cua ho va chia sé thong tin d6 cho nhitng NDT tiém ning
c6 quan hé véi TCBL. Bang von x& hoi caa minh, hay néi cach khac, bang danh tiéng,
uy tin, TCBL da lap day 16 hong cau triic quan trong trong thi truong IPO, lién két
TCPH véi cong dong cac NDT, dong thoi TCBL ciing thu vé dugc lgi nhuan, thé hién
théng qua khoan phi bao lanh.

- Lena Chua (1995), “A Reexamination of the Costs of Firm Commitment and
Best Efforts IPOs”, The Financial Review Vo0l.30, No.2; Ann Guenther Sherman
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(1992), “The Pricing of Best Efforts New Issues”, The Journal of Finance, Vol.47,
No.2; Craig G. Dunbar (1998), “The Choice between Firm-Commitment and Best-
Efforts Offering Methods in IPOs: The Effect of Unsuccessful Offers”, Journal of
Financial Intermediation, Vol.7; Oyvind Bohrena, B. Espen Eckbob & Dag
Michalsena (1997), “Why underwrite rights offerings? Some new evidence”, Journal
of Financial Economics Vol.46 déu nghién ctu vé cac phuong thirc BLPHCK Vi
pham vi ndi dung khac nhau. Lena Chua (1995) tim hiéu Ii do tai sao phwong thirc
bao 1anh véi nd lec tét nhat tiép tuc dugc sir dung trong cac dot IPO mic du TCPH
phai chiu chi phi cao hon so véi cdc TCPH sir dung phuong thirc cam két chic chan.
Ann Guenther Sherman (1992) phén tich sy khac nhau gitta hai phuong thac bao
lanh, nd luc téi da va cam két chic chin, nghién ciu thuc nghiém tai thi truong My
va rit ra két luat rang, TCPH thuong phai dinh gia chao ban ching khoan thap hon
néu lua chon phuong thirc bao 1anh véi nd luc tét nhat thay vi phuong thirc cam két
chiac chan. Trong khi Craig G. Dunbar (1998) giai thich su lya chon giira phuong
thirc bao 18nh vai nd luc tét nhit va phuong thire bao 14nh véi cam két chic chin trén
khia canh kinh té, tap trung vao chi phi chao ban gian tiép, I chi phi khi mét dot chao
ban khong thanh céng. Con Oyvind Bohrena, B. Espen Eckbob & Dag Michalsena
(1997) Ii giai xu huéng sir dung phuong thirc bao 1anh du phong chiém vu thé tai cac
nuéc ¢6 thi truong von nhé nhu Na Uy, Canada va cac nudc Chau Au, trong khi tai
thi tredng von 1on va phét trién nhu My, phwong thic bao 1anh ndy gan nhu di bién
mat, thay vao dé la phuong thirc cam két chic chén.

- Pegaret Pichler & William Wilhelm (2001), “A Theory of the Syndicate: Form
Follows Function”, The Journal of Finance, Vol.LVI, No.6; Shane A. Corwin and
Paul Schultz (2005), “The Role of IPO Underwriting Syndicates: Underpricing,
Certification, and Information Production”, The Journal of Finance, Vol.LX, No.1;
Rajesh P. Narayanan, Kasturi P. Rangan & Nanda K. Rangan (2004), “The Role of
Syndicate Structure in Bank Underwriting ”, Journal of Financial Economics, Vol.72
la mot sb bai viét tieu biéu dé cap dén noi dung veé to hop bao 1anh, dudi nhitng goc
d6 xem xét khac nhau. Pegaret Pichler & William Wilhelm (2001) nghién citu nhiéu
noi dung mang tinh If luan vé t6 hop bao lanh, trong d6 dac biét I giai cho nhan dinh
vai tro cua to hop bao lanh vuot ra ngoai viéc chia sé rii ro. Theo do, tily tiing giai
doan phat trién cua thi truong, viéc hinh thanh t6 hop bao lanh dé chia sé rai ro chi
c6 tam quan trong thir hai, sau vai trd tao ra danh tiéng vé viéc danh gia tot gia trj cua
chang khoan phét hanh cua t6 hgp. Bong thoi, tic gia ciing dua ra quan diém vé xu
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thé phét trién cua khoa hoc cdng nghé s& 1am giam vai trd caa toé hop bao Ianh do
giam su phu thudc nang né caa nganh bao 1anh phat hanh vao cac méi quan hé NDT.
Shane A. Corwin and Paul Schultz (2005) dé cap dén sy hinh thanh va hoat dong cua
t6 hop bao 1anh. Bén canh d6, bang viéc sir dung dir liéu caa hon 1.600 dot IPO tur
nam 1997 d&én nam 2002 trén thi truong My, théng qua viéc sir dung cac phuong phap
phan tich kinh té, nghién ctru di chitng minh cho nhan dinh vé c4c chirc ning chinh
cua to6 hop bao 1anh: gilp viéc dinh gia chimg khoan chao ban dugc chinh xac hon,
cung cap chang nhan bo sung vé chat luong ching khoan chao bén, nang cao hiéu
qua hoat dong tao 1ap thi trudng va ting pham vi bao phu cua cac nha phan tich. Cudi
cuing, tac gia rat ra két luan, chinh mdi quan hé vira phéi hop va canh tranh nhau gitra
cac thanh vién thudc té hop bao ldnh di tao ra wu thé cho té hop bao lanh. Béi voi
Rajesh P. Narayanan, Kasturi P. Rangan & Nanda K. Rangan (2004), trong béi canh
phap luat My néi long quy dinh cho phép cac ngan hang thuong mai duoc tai gia
nhap vao thi trudng BLPHCK, noi dung bai viét dé cap dén nhiing xung dot loi ich
khi mot ngan hang thuong mai vira thuc hién hoat dong cho vay vira thuc hién hoat
dong BLPHCK. Nhom tac gia dua ra nhitng 1ap luan dé khing dinh vai trd caa td hop
bao lanh nhu mot cam két dang tin cay gilp giam thiéu rai ro cho chinh ngan hang
thwong mai, giam chi phi phat hanh cho chinh cong ty di vay va tao niém tin cho NDT
trén thi truong.

- Murat M. Binay, Vladimir A. Gatchev, and Christo A. Pirinsky (2007), “The
Role of Underwriter-Investor Relationships in the IPO Process ”, Journal of Financial
and Quantitative Analysis Vol.42, No.3; Benveniste, L. M., and P. A. Spindt (1989),
“How Investment Bankers Determine the Offer Price and Allocation of New Issues ”,
Journal of Financial Economics, Vol.24; Sherman, A. E., and S. Titman (2002),
“Building the IPO Order Book: Underpricing and Participation Limits with Costly
Information ”, Journal of Financial Economics, Vol.65: déu dé cap dén mdi quan hé
dic biét gitta TCBL va cac NPT t6 chuc 1a khach hang truyén thong anh huong dén
viéc dinh gia chung khoan caa TCBL. Mot s6 tac gia cho rang, moi quan hé nay sé
dan dén hién tuong dinh gi4 thap khi thuc hién phuong thic dung sé6 dé phan bd
chtng khoan; trong khi 6, mot s6 tac gia lai nhan thay sé& toi da hoa tién ban chiing
khoan cho TCPH.

The# hai, cac cong trinh nghién cizu ngi dung phap lugt vé BLPHCK

- Cubn séach “Investment Banking: Institutions, Politics and Law ” cua Alan D.
Morrison and William J. Wilhelm, Jr, (2007), xuat ban bgi Oxford Scholarship
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Online. Cdng trinh cung cap co sé Ii luan kinh té vé vai tro thong tri caa ngan hang
dau tu trén thi trudong duya trén 1i thuyét thé ché va sir dung no dé giai thich ca qué
trinh phat trién lich sir va nhiing thay d6i gan ddy cta nganh ngan hang dau tu; dua
ra mot s6 |i giai cho sy can thiép dinh ki bang phap luat ¢ quy mé 16n cua nha nuée
vao hoat dong cua thi truong von. Dong thoi, cling 1i giai vé qua trinh tai cau tric 16n
cua thi tredng vén trong nhitng thap ki gan day dé dinh hudng twong lai c6 thé xay
ra d6i voi nganh ngan hang dau tu.

- Cudn sach “Underwriting Services and the New Issues Market ” cia George
J. Paapaioannou and Ahmet K. Karagozoglu, (2017), xuét ban boi Elsevier. Cong
trinh hoc thuét ndy cung cap mot cach bao quét, toan dién vé BLPHCK két hop gitra
thuc tién va I thuyét, duoc cau tric theo cac giai doan caa quy trinh chao ban chang
khoan, trong d6 trinh bay cac hoat dong va quyét dinh ma TCPH va ngan hang dau
tur (v6i vai trd TCBL) phai thuc hién dé tao thuan loi cho viéc phat hanh chang khoan.
Hai tac gia con dua ra cac 1ap luan 1i thuyét va két qua nghién ctu thuc nghiém tai
M¥ va mot sb nude khac dé 1am sang to nhirng hau qua va hiéu qua caa cac quyét
dinh duogc ap dung. DPdng thoi, nghién ciru con cung cip cho céc cha ngan hang dau
tur va cac can b tai chinh doanh nghiép céc cdng cu dé phan tich gia tri tai chinh cua
quyét dinh phat hanh ching khoéan ciing nhu khuon khé dé dua ra cac lwa chon quan
trong, tir phuong thirc phét hanh riéng 1é hay ra cong chung dén chon dja diém niém
yét hay loai hop dong BLPHCK. C6 thé néi, cubn sach mang tinh tng dung cao,
khéng chi can thiét cho cac nha hoach dinh chinh sach cua TCPH va TCBL ma pham
vi can bang giira Ii thuyét, thuc hanh va nghién ciru caa cdng trinh con phi hop cho
ca nhirg ngudi 1am nghién ctu. Tuy nhién, khia canh phap ly chi dugc dé cap mot
cach han ché va chung chung.

- V& véan dé cha thé thyuc hién hoat dong BLPHCK 1a ngan hang thuong mai,
dién hinh I hai nghién ctru dudi day. Nhitng lap luan cua céc tac gia cé gia tri tham
khao nhat dinh véi nghién ctru sinh khi xem xét quy dinh hién hanh caa Viét Nam vé
viéc khong cho phép ngan hang thuong mai tryc tiép thuc hién BLPHCK.

Pau tién, bai viét “Restrictions on Bank Underwriting of Corporate Securities:
A Proposal for More Permissive Regulation”, Harvard Law Review, VVol.97, No.3
(1984). Cong trinh duoc nghién ciu trong béi canh thi truong dich vy tai chinh & My
dang trai qua su thay d6i I6n vé cau tric khi &p luc canh tranh budc cac ngan hang
thwong mai phai tim kiém thém nguon loi nhuan bo sung va Quac hoi My dang phai
xem xét loai bo nhiéu han ché d6i véi cac ngan hang thuong mai theo Pao luat Glass-
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Steagall trong viéc nghiém cam cac ngan hang thuong mai tham gia hoat dong ngan
hang dau tu. Tac gia phan ddi Ii do tich hoat dong ngan hang dau tu khoi hoat dong
ctia ngan hang thuong mai dé dam bao tinh 1anh manh cua hé théng ngan hang va
tranh xung dot loi ich, dong thai bién minh cho viéc loai bo rao can nay nham ting
tinh canh tranh trong nganh bao 1anh phét hanh va giam chi phi huy dong vén cho
cac doanh nghiép trong nén kinh té. Trén co s¢ do, tac gia dé xuat khudn kho phép ly
méi cho phép cac ngan hang thuong mai dugc thuc hién cac chirc nang ngin hang
dau tu truyén théng nhu BLPHCK nhung phai dam bao bao vé nguoi gui tién va
NDT. Cu thé, yu cau tap trung vao cac phuong phap kiém soat rai ro tiém an voi
von cua ngan hang dé thuc hién bao 1anh phét hanh théng qua viéc quy dinh cac gigi
han rui ro vé von va dat ra céc quy tic dé ngan chan su xung dot lgi ich.

Tiép dén, George J. Papaioannou (2010), “Commercial Banks in Underwriters
and the Decline of the Independent Investment Bank Model ”, Journal of International
Business and Law Volume 9, Issue 1, Article 4. Cong trinh md ta lai sy chuyén doi
manh m& ciia nganh ngan hang dau tu Hoa Ky trong giai doan tir nim 1997 dén nim
2008, do tac dong cua Pao luat Dich vu Tai chinh hién dai hoa (The Financial
Services Modernization Act) nim 1999, thay thé cho Pao luat Glass-Steagall, cho
phép cac ngan hang thuong mai thuc hién hoat dong KDCK. Trudc nam 1999, cac
nha bao 1anh hang dau 1a cac CTCK thi vao ndm 2008, cac ngan hang thuong mai da
thdng tri sau khi trai qua mét 1an séng hop nhat, mua lai cic CTCK. Md hinh ngan
hang thwong mai cong voi dau tu dan dan thay thé mé hinh ngan hang dau tu truyén
thng dugc cdc CTCK &p dung trude d6. Trong cong trinh nghién ctu, tac gia tap
trung 1am rd chién luoc mua lai cia cic ngan hang thuong mai va phan tich lgi thé
khéc biét caa md hinh ngan hang thuong mai cong vai dau tu so vai md hinh ngan
hang dau tu thuan tdy trong hoat dong BLPCHK théng qua cac |i thuyét va bang
chung thyc nghiem.

- M6t s6 nghién ctiu vé quy dinh cac phuong thirc BLPHCK:

James F.Cotter and Randall S. Thomas (1998), “Firm Commitment
Underwriting Risk and the Over-allotment Option (OAO): Do we need further Legal
Regulation?”, Securities Regulation Law Journal, Vol 26. Céng trinh xem xét
BLPHCK v&i phuong thic cam két chac chan cho cac dot IPO, tim hiéu cach thic
TCBL sir dung va loi dung quy dinh vé quyén lya chon phan bo vugt han mic dé 6n
dinh gia chung khoan sau phéat hanh. Tir d6, kién nghi kiém tra lai quy md quyén chon
va yéu cau cong khai viéc str dung quyén chon cho cac NDT tiém ning duoc biét.
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David Shine (2004), “Best Efforts ” Standards Under New York Law: Legal and
Practical Issues”, Glasser LegalWorks, Vol.7, No.9 phan tich su bat cap cua luat
phap NewYork trong viéc xac dinh cé4c tiéu chuan cua diéu khoan “nd luc tét nhat”
trong cac thoa thuan thuong mai ciing nhu quan diém khéac nhau cua tda an trong qua
trinh xét xtr va dua ra 161 khuyén cho cac bén khi ki két diéu khoan “nd luc tét nhat”
nham dam bao tinh kha thi. Lam rd noi dung diéu khoan "nd lyc tt nhat” 1a can ctr
quan trong dé cac bén trong quan hé hop ddng BLPHCK xac dinh dinh trach nhiém
ctia TCBL khi lra chon phuong thirc bao 1anh véi nd luc tét nhat.

Robert B. Robbins (2013), “Structuring Best Efforts Offerings and Closing
Under Rule 10b-9”, The American Law Institute Continuing Legal Education, phan
tich cu thé cac quy dinh cua SEC va FINRA vé trach nhiém caa TCBL khi thuc hién
bao 1anh cho cac dot chao ban du phong véi nd luc tot nhat.

- M6t sb nghién ctu vé hop dong BLPHCK:

Stephen J. Weiss (1971), “The Underwriting Agreement-Form and
Commentary ”, The Business Lawyer, VVol.26, No.3. Bai viét x4c dinh cac diéu khoan
quan trong ciia mot thoa thuan BLPHCK thudng duoc ap dung, thao luan vé céac cach
thire dé xur Iy cac diéu khoan d6 dong thoi néu bat cac cam bay trong dam phan va
soan thao. Nghién ctru dé xuat mau thoa thuan BLPHCK mang tinh céng bing déi
véi hai bén cha thé (TCPH va TCBL) va pht hop veéi théng 1é hién c6 cua cac TCBL
trén thi truong NewYork. Nghién ctu mang tinh @ng dung cao nham hd trg cac luat
su trong viéc dam phan va soan thao cac thoa thuan BLPHCK lién quan dén cac dot
chao ban chang khoan ra cong chdng.

Gershon Mandelker & Artur Ravid (1977), “Investment Banking: An Economic
Analysis of Optimal Underwriting Contracts ”, The Journal of Finance Vol. XXXIl,
No.3; David P.Baron (1980), “The Incentive Problem and The Design of Investment
Banking Contracts ”, Journal of Banking and Finance, VVol.3; David P. Baron & Bengt
Holmstrom (1979), “The Investment Banking Contract For New lIssues Under
Asymmetric Information: Delegation And The Incentive Problem”, The Journal of
Finance, Vol. XXXV, No.5. Diém chung cua cac bai viét déu dua vao nguyén tic
Pareto dé xac dinh mot thoa thuan BLPHCK téi wu vé mat kinh té dudi goc do caa
TCPH. Vé co ban, hai bai viét cia tac gia David P. Baron tap trung nghién ctu vé
thoa thuan BLPHCK duéi goc do cia TCPH, dua ra cac goi y, huéng dan gitp TCPH
thiét ké duoc mot thoa thuan téi wu, mang lai loi ich cho TCPH va ngan chan tinh
trang dinh gia thap chizng khoan tir phia TCBL thdng qua viéc sir dung cong cu la phi
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bao 14nh va viéc ay quyén. Gershon Mandelker & Artur Ravid tap trung xac dinh cu
thé cac diéu kién dé thoa thuan bao 1anh véi cam két chac chic hoac véi nd luc téi da
la mot thoa thuan téi wu, ddng thoi ciing dé xuat mot thoa thuan theo do sb tién thu
duoc duoc chia sé bai hai bén.

- M6t sé nghién ctiu vé trach nhiém phép Iy caa TCBL:

Edward F. Greene (1981), “Determining the Responsibilities of Underwriters
Distributing Securities within an Integrated Disclosure System ”, Notre Dame Law
Review, Vol.56, Iss.5. Noi dung cta nghién ctru md ta vai tro cua cac TCBL trong
qué trinh phan phdi chitng khoén, phan tich sy khac nhau gitta tiéu chuan dé xac dinh
trach nhiém phap 1y d6i v6i nhimg sai sot trong thong tin dugc cung cip cho cac NDT
hoac cho thi truong theo quy dinh cta Pao luat Ching khoan 1933 va Pao luat giao
dich chitng khoan 1934, cuing véi anh huéng cia quy dinh dén hanh vi caa cac TCBL.
Nghién ctru ciing dua ra cac an 1¢ dé 1am sang to thém trach nhiém cua TCBL theo
phap luat My va chi ra nhitng bat cap cua quy dinh. Trén co s& d6, dé xuat cach tiép
can khac dé phan dinh trach nhiém cua cac TCBL.

Eric Seitz (2008), “Underwriter Due Diligence: It's Not A Whole New
Ballgame ”, SMU Law Review, Vol.61. Cong trinh nghién ctru quy dinh ctaa phap
luat hién hanh vé trach nhiém phép 1y cua TCBL sau khi tich hop ché do cong b
théng tin gitra hai dao luat, Pao luat chung khoan 1933 va Pao luat giao dich chang
khoan 1934, dua ra binh luén va danh gia vé nhitng anh huéng caa quy dinh nay dén
viéc thuc hién bién phéap tham dinh chuyén sau cua TCBL, rit ra két luan vé su qué
ha khic cua quy dinh vé trach nhiém phép Iy cua cac TCBL dan dén rai ro trach
nhiém qué 16n cho cha thé nay. Nghién ctu trinh bay mot sé giai phap cé thé xem
xét dé diéu chinh quy dinh vé tham dinh chuyén sau cua TCBL, tuy nhién tac gia
khong dua ra quan diém cudi cling ma tap trung néu bat tim quan trong cua viéc thay
doi nay.

Dana B. Klinges (1985), “Expanding the Liability of Managing Underwriters
Under the Securities Act of 1933 ”, Fordham Law Review, Vol.53, 1ss.5. Tac gia cung
cap mot cai nhin tong quan vé qué trinh BLPHCK, dong thoi dua ra cac 1ap luan cho
dé xuat can mg rong trach nhiém phap Iy cia TCBL quan Iy trong té hop bao 13nh
theo quy dinh cua Pao luat chimg khoan 1933 theo hudng pham vi chiu trach nhiém
bao gom tat ca chimg khoan dugc ban trong dot chao ban.

William K. Sjostrom, Jr (2006), “The Due Diligence Defense Under Section 11
of The Securities Act of 1933”, Brandeis Law Journal, Vol.44. Pay la cong trinh
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nghién ctitu kha toan dién vé cac noi dung lién quan dén bién phap tham dinh chuyén
sau cua cac TCBL duoc quy dinh tai Section 11 Pao luat chimg khoan 1933 dé thoat
khoi trach nhiém phéap 1y ddi véi nhiing sai sot trong hd so ding ki chao ban chtng
khoén. Vi du nhu, tong quan vé bién phap thim dinh chuyén sau, quy trinh thim dinh
chuyén sau dot IPO dién hinh cua TCBL chinh, xem xét cu thé cac tiéu chuan diéu
tra hop Ii cta bién phap tham dinh chuyén sau. Mot s6 kién nghi duoc dua ra theo
huéng tao diéu kién thuan loi hon cho TCBL trong qué trinh chiing minh viéc hoan
thanh trach nhiém cuaa minh.

Noam Sher (2014), “Underwriters’ Civil Liability for IPOs: An Economic
Analysis ”, University of Pennsylvania Journal of International Law, Vol.27, 1ss.2 tim
hiéu cac 1i 18 méi cho viéc ap dat trach nhiém phap 1y d6i voi TCBL va dua ra quan
diém vé viéc ap dat trach nhiém dan sy 18n TCBL chinh va cac TCBL khéc trong to
hop bao lanh trong truong hop cung cap thdng tin sai sy that, lira doi NDT.

Bén canh do, can phai ké dén cac nghién ciu: Ronald J. Gilson and Reinier H.
Kraakman, (1984), The Mechanisms of Market Efficiency, Virginia Law Review,
Vol.70, No.4; Reinier H. Kraakman, (1986), Gatekeepers: The Anatomy of a Third-
Party Enforcement Strategy, Journal of Law, Economics, & Organization, Vol.2,
No.1; John C. Coffee, (2002), Understanding Enron: It’s About the Gatekeepers,
Stupid, The Center for Law and Economic Studies, Columbia Law School, Working
Paper No0.207; Assaf Hamdani, (2003), Gatekeeper Liability, Southern California
Law Review, Vol.77; John C. Coffee Jr, (2004), Gatekeeper Failure and Reform: The
Challenge of Fashioning Relevant Reforms, Boston University Law Review, Vol 84;
Andrew Tuch, (2010), Multiple Gatekeepers, Virginia Law Review, Vol.96; Andrew
F. Tuch, (2017), The Limits of Gatekeeper Liability, Wash. & Lee L. Rev. Online
619. Noi dung cua cac nghién ctru tap trung phén tich vai tro cua nhiing “ngudi gac
cong” néi chung trong cac dot chao ban chimg khoan nhu don vi kiém toan, TCBL,
luat su, dua ra nhiing 1ap luan dé xac dinh trach nhiém cua nhitng ngudi gac cong va
kién nghi céc cai céch.

- Ngoai nhiing nghién ctiu ké trén, mot so cong trinh khac c6 dé cap dén noi
dung quy dinh vé BLPHCK c6 gia tri tham khao voi nghién ciu sinh khi xem xét,
danh gia quy dinh cta phap luat Viét Nam. Vi du nhu Lucas C. Townsend (2004),
“Can Wall Street’s “Global Resolution” Prevent Spining? A Critical Evalution of
Current Alternatives ”, Seton Hall Law Review, Vol.34 phan tich va chi ra han ché
trong quy dinh cia SEC, NASD va NYSE khi cho phép nha bao lanh thyc hién
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phuong phap dung s6 va duoc quyén lra chon NDT dé phan bé ¢o phiéu chao ban,
dan dén hién tuong Spinning (tam dich 1a Con xoay). Pay 1a truong hop nha bao Ianh
phan bo c6 phiéu caa mot IPO ndng (cau vuot qué cung tai ngay giao dich dau tién
dan dén gi4 giao dich tang dot bién) cho mot s6 NPT ca nhén, thuc chat c6 quan hé
vé6i nha bao 1anh, dé sau d6 chuyén hoat dong kinh doanh sinh 1oi tré lai cho nha bao
lanh. Trén co s bat cap, tac gia da dé& xuit phuong phap dau gia Ha Lan (The Dutch
Auction) dé thay thé va dua ra cac 1ap luan khé cu thé va rd rang dé bao vé cho dé
Xuat. Mot sé cong trinh khac ciing dé cap dén phuong phap dung s6 va du gia nhu
Kuntara Pukthuanthong, Nikhil P. Varaiya & Thomas J. Walker (2007),
“Bookbuilding versus Auction Selling Methos: A Study of US IPOs ”, Venture Capital,
Vol.9, No.4; Kenji Kutsuna & Richard Smith (2004), “Why Does Booking Buliding
Drive Out Auction Methods of IPO Issuance? Evidence from Japan”, The Review of
Financial Studies, Vol.17, No.4. Hai tac gia Richard B. Carter & Frederick H. Dark
(1990), “The Use of the Over-Allotment Option in Initial Public Offerings of Equity:
Risk and Underwriter Prestige ”, Financial Management, Vol.19, No.3 da phan tich
khé cu thé co sé I luan cua quy dinh quyén phan bd vuot han mie ddi véi TCBL khi
thuc hién bao 1anh véi cam két chic chan dwa trén loi ich va gia tri cua quyén nay
mang lai.

I1. PANH GIA THUC TRANG TINH HINH NGHIEN CUU LIEN QUAN
PEN PE TAI LUAN AN

1. Panh gia chung vé tinh hinh nghién citu lién quan dén deé tai luan an

Trén co s& xem xét nhirng céng trinh nghién ctru trong nudc va nudc ngoai co
lién quan dén dé tai luan an, nghién ciru sinh dua ra mot s6 danh gia sau:

- Nhan xét tong quat, cho dén nay, ¢ kha nhiéu cong trinh khoa hoc nudc ngoai
nghién cau vé hoat dong BLPHCK va quy dinh phép luat diéu chinh hoat dong
BLPHCK. C6 thé 1a cac cong trinh nghién ciru vé hoat dong ngan hang dau tu hoic
hoat ¢ong KDCK néi chung, hoic c6 thé 1 nhitng céng trinh nghién ciu chuyén sau
vé mét khia canh cua BLPHCK hoic mét noi dung thudc phap luat vé BLPHCK.
Trong khi d0, cac cong trinh nghién ctru trong nuéc vé BLPHCK va phap luat diéu
chinh hoat dong BLPHCK kha han ché, hau nhu mai ding lai & viéc nghién ctu vé
hoat dong KDCK néi chung. Piém chung gifta cic cong trinh déu gan lién noi dung
nghién ctu vé BLPHCK trong pham vi cac dot IPO.

- Céc van dé mang tinh Ii luan vé BLPHCK d3 duoc quan tdm nghién ciu trong
nhiéu cdng trinh khoa hoc. Mac di mdi tac gia c6 cach tiép can khac nhau nhung déu
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théng nhat noi dung cét 16i cua hoat dong BLPHCK 14 bao hiém rui ro cho TCPH
thong qua cam két mua chiing khoan, tir d6 thira nhan mét trong nhitng dic diém
quan trong nhat cua hoat dong BLPHCK 14 tinh rui ro dé trén co s& d6 xac dinh co
ché quan ly phu hop. Noi dung Ii luan vé vai trd caa hoat dong BLPHCK dugc cac
tac gia nudc ngoai dic biét quan tAm va thudng duoc tiép can nghién cau su vé mot
vai tro cu thé, nhat 1a vai trd “ngudi gac cong” kém nhiing dan ching thuc nghiém
nén giau tinh thuyét phuc. Mot sé van dé Ii luan khac vé BLPHCK nhu noi dung
nghiép vu, t6 hop bao 1anh hay cac phuong thirc bao 1anh duoc nghién ctu kha day
du va chuy@n sau. Két qua nghién ciu ctia nhitng tai liéu nay c6 gia tri tham khao rat
quan trong ddi vai nghién ciu sinh, gop phan tao dung co sé |i luan vitng chic dé
nghién ciru sinh van dung trién khai dé tai luan an caa minh. Tuy vay, bén canh do,
mot s6 van dé i luan vé BLPHCK van chua duogc giai quyét thdu ddo, can phai duoc
nghién ctru dé 1am sang to. CAc tac gia chu yéu nghién ctu sdu mot van dé Ii luan vé
BLPHCK theo mét khia canh nhét dinh, khdng mang tinh bao quét va téng thé. Vi du
nhu, da sb cdng trinh chi tap trung nghién ctru dic diém vé tinh rui ro cua hoat dong
BLPHCK ma chua dé cap nhiéu dén cac dic diém quan trong khéac, hodc cha yéu
nghién ciru vé vai trd ngudi gac cong caa TCBL. Mit khéc, khéai niém BLPHCK da
dugc dé cap nhiéu nhung mdi tac gia tiép can theo goc do khac nhau ma chua c6 mot
khéi niém chung, thdng nhat vé BLPHCK dé thé hién day du va rd rang ban chit cua
hoat dong nay. Cac dic diém cua hoat dong BLPHCK ciing chua duoc nghién ciu
mot cach day du va rd rang.

- Cho dén nay, c6 rat it céng trinh nghién ciru chuyén sau vé phap luat BLPHCK
nén noi dung Ii luan phép luat vé BLPHCK chi duoc dé cap han ché va chua dugc
lam r. Tuy vay, nhiing két qua nghién ctru nay 1a co s quan trong cho nghién cau
sinh tham khao khi nghién ctiu vé tirng ndi dung cu thé cia phap luat BLPHCK.,

- Thyc trang phap luat BLPHCK ¢ Viét Nam chua dugc nghién ciru moét cach
bao quat do muc tiéu nghién cuu cua cac cong trinh khéng tap trung nghién ctu
chuyén sau phap luat vé BLPHCK. Céc tac gia chi danh muc do quan tam rat nho dé
danh gia vé mot hodc mot sé quy dinh thudc ndi dung phap luat vé BLPHCL & Viét
Nam. Bic biét, su ra doi cua thé hé Luat ching khoén thir 2 ciing véi hé thong céc
vin ban huéng dan thi hanh da 1am cho céc cong trinh nay khong con dam bao tinh
thoi sy cling nhu phu hop véi thyc tién hoat dong BLPHCK hién nay.

- Céc kién nghi, giai phap hoan thién phap luat vé BLPHCK & Viét Nam duoc
cac cdng trinh nghién ctru dé cap mot cach han ché, don 1é, khong dit trong tong thé
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hoan thién phap luat vé BLPHCK dé xem xét va can nhic. Mat khac, da sb cac kién
nghi dugc dua ra trén co s& danh gia quy dinh phép luat da khong con hiéu luc nén
tinh cap nhap va thoi su cua cac kién nghi khong con dugce dam bao.

T6m lai, cho dén nay, chua c6 mot cong trinh khoa hoc nghién cttu chuy@n sau,
bao quat ddy du cac noi dung vé phap luat vé BLPHCK ¢ Viét Nam trong d6 dam
bao tinh thoi su va cap nhat.

2. Nhirng vin dé lién quan dén dé tai luan an da dwoc giai quyét

Trén co s¢ danh gia chung vé tinh hinh nghién ciru lién quan dén dé tai luan an,
nghién ciru sinh x4c dinh nhitng van dé duéi day lién quan dén dé tai luan an da duoc
giai quyét:

- Nhitng van d¢ If luan vé hoat dong phat hanh chiing khoan va hoat dong KDCK
hay hoat dong ngan hang dau tu néi chung;

- Mot sb noi dung mang tinh Ii luan vé BLPHCK, nhu dic trung vé tinh rai ro
cua hoat dong BLPHCK, cac ndi dung nghiép vu cuia BLPHCK hay vai tro “nguoi
gac coéng” va trung gian thong tin cia TCBL;

- Panh gi4 thuc trang phap luat diéu chinh hoat dong cua té chitc KDCK & Viét
Nam va céc kién nghi hoan thién xét tai thoi diém nghiém thu cong trinh.

3. Nhitng véan dé luan an tiép tuc nghién ciu va giai quyét

Tir két qua khao cau tinh hinh nghién ciru lién quan dén dé tai luan é&n, tac gia
luan &n cho rang céac cong trinh di cong bd chua giai quyét hoic giai quyét chua thoa
dang nhitng van dé sau day, can duoc tiép tuc nghién cau, giai quyét trong luan an:

- V& phuong dién Ii luan: Tiép tuc nghién ctu va 1am rd hon cac van dé Ii luan
vé BLPHCK, trong d6 can dua ra khai niém thdng nhat vé BLPHCK, chi ra ban chit
phap 1y va cac dic diém quan trong khac cua BLPHCK ngoai tinh rai ro. Vai tro caa
BLPHCK can dugc nghién cau mot cach bao quat, trén nhiéu phuong dién va dat
trong bbi canh TTCK chua phat trién nhu Viét Nam trude xu huéng phat trién cua
thé gigi. Bén canh d6, luan &n can 1am rd van d 1i luan phap luat vé BLPHCK théng
qua Viéc xac dinh hai noi dung chinh, cac nguyén tic phap 1y co ban lam co so xay
dung phap luat vé BLPHCK va cau trdc phép luat vé BLPHCK.

- Vé phuong dién thuc tién: 1) Can xem xét, phan tich va danh gia toan dién
thuc trang quy dinh phap luat hién hanh vé BLPHCK & Viét Nam trén co sé nhitng
van dé vé mat Ii luan da duoc lam rd dat trong mdi quan hé voi cac yéu cau dit ra
trong tinh hinh méi. Muc tiéu chi ra nhitng wu diém ciing bat cap, han ché cua phap
luat hién hanh dé tir 46 khang dinh tinh tat yéu khach quan cua viéc phai hoan thién
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phap luat vé BLPHCK. 2) Nghién ciru xac dinh phwong hudng hoan thién phap luat
vé BLPHCK, tir d6 dé xuat, kién nghi cac giai phap cu thé dé hoan thién phép luat vé
BLPHCK mot céch tong thé va toan dién, phu hgp véi nhu cau thuc tién, chién lugc
phat trién thi truong tai chinh va béi canh hoi nhap quoc té.

4. Nhitng véan dé luan an khéng nghién ciu

Ngoai cac noi dung trén, luan an khéng nghién ctiu nhitng van dé sau day:

Mgt 13, van d& BLPHCK trai phiéu Chinh phu va phap luat lién quan dén
BLPHCK trai phiéu Chinh phu. Ly do 1a vi, véi vai trd va vi tri phap 1y dac biét cua
Chinh phu 1 to chtc phat hanh, dan dén chiing khoan do t6 chirc ndy phat hanh cé
nhitng dac thd nhat dinh nhu: mtrc d6 rai ro hau nhu khong co, tuan theo quy trinh
chao ban va co ché giao dich hoan toan riéng biét. Su tham gia cia TCBL vao qué
trinh chao ban trai phiéu Chinh phu khong thé hién hét ban chat, diac diém ciing nhu
vai tro cua BLPHCK.

Hai 13, van dé giai quyét tranh chap phét sinh tir hoat dong BLPHCK. Li do bgi
tranh chap phat sinh tir quan hé BLPHCK duoc giai quyét theo quy trinh chung cua
tranh chip thuong mai va tranh chip dan su théng thuong va da c6 nhiéu cdng trinh
khoa hoc nghién ctu vé noi dung nay.

I1l. CO SO LY THUYET, CAU HOI NGHIEN CUU VA GIA THUYET
NGHIEN CUU

1. Co sé I thuyét

Trong qué trinh nghién ciru phap luat vé BLPHCK & Viét Nam, nghién ciru sinh
st dung mét s6 1i thuyét sau:

Thet nhat, Ii thuyét vé& quyén tu do kinh doanh trong d6 c6 tu do hop déng. Nén
kinh té thi truong phat trién tir thap dén cao, nhung déu trén co sé thuc hién quyén tu
do kinh doanh. BLPHCK la mét hoat dong kinh doanh va chu thé thuc hién hoat dong
nay can phai co quyén tu do nhat dinh, dic biét trong viéc tim kiém, ki két, thoa thuan
cac diéu khoan caa hop dong BLPHCK véi cac khach hang trén thi truong.

That hai, 1 thuyét vé nguoi gac cong (gatekeepers theory) trén TTCK. Theo li
thuyét nay, ngudi gac cong duoc hiéu 1a nhitng chuyén gia doc lap, cam két dung von
uy tin cia minh dé bao vé lgi ich cho nhitng NBT phan tan, nhiing nguoi khdng thé
dé dang hanh dong tap thé. Cac nha quan ly s& tao ra nhitng ngudi gac cong dé thay
minh bao v¢ lgi ich chinh dang cho cac NDT trén thi truong. Nhitng chuyén gia nay
c6 kha niang ngan chan hanh vi sai trai cua cac to chic chao ban ching khoan bang
cach tir chdi su hop tac véi cac to chic nay. Theo d6, nhitng ngudi gac cong trén
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TTCK s& gom TCBL, t6 chtc kiém toan va luat su. Viéc cac nha quan Iy sir dung vai
trd cia nguoi gac cong xuat hién lan dau tién vao khoang nam 1900 khi San giao dich
chting khoan New York bit dau yéu cau béo c4o tai chinh phat hanh phai duoc ching
nhan bai mot kiém toan vién doc lap. Tuy nhién, viéc st dung cd hé théng dau tién
cua thuat ngtr “gatekeeper” 1a trong cac céng trinh nghién ctu cua Ranier Kraakman
dugc céng bd nim 1984 va 19862. Cho dén nay, ly thuyét vé nguoi gac cong duoc da
s6 cac nha khoa hoc thira nhan va duoc cac nha quan ly ap dung rong rai trén TTCK
cac nudc. Ly thuyét nay duoc nghién ctu sinh sir dung dé 1am rd vai tro cua hoat
dong BLPHCK, tir d6 xac dinh muc do trach nhiém phap ly 4p dung cho cac chu thé
thuc hién hoat dong nay.

Thet ba, 1 thuyét vé trach nhiém bdi thuong thiét hai ngoai hop dong. Theo do,
cha thé nao do hanh vi trai phap luat caa minh ma gay thiét hai cho chu thé khac thi
phai c6 nghia vu bi thuong thiét hai, khdng phu thudc vao viéc giira cac chu thé nay
c6 quan hé hogp dong hay khdng. Trong quan hé BLPHCK, TCBL khdng chi c6 nghia
vu v&i TCPH theo nhiing noi dung da dugc cam két trong hop dong BLPHCK. TCBL
con c6 trach nhiém vai cha thé “4n minh” khéc 1a NDT, nhimg ngudi di cin cir vao
hd so chio ban ching khoan cua TCPH c6 sy x4c nhan caa TCBL vé céc thdng tin
trong d6 dé ra cac quyét dinh dau tu mua ching khoan chao béan. Gitta TCBL vaNDT
khéng ton tai bat ki thoa thuan hay hop déng ndo. Tuy nhién, TCBL van phai chiu
trach nhiém véi NDT Vé tinh chinh xac, ddy da cua cac théng tin trong hd so chao
ban. Trong truong hop thanh 14p té hop bao Ianh, trach nhiém nay thudc vé cc thanh
vién trong to hop. Nghién ctu sinh lva chon Iy thuyét vé trach nhiém bdi thuong thiét
hai ngoai hop dong 1a co s& ly thuyét nén tang dé xac dinh trach nhiém phap ly cua
TCBL dbi véi cac NPT trong qué trinh chao ban ching khoan.

Bén canh cac li thuyét trén, nghién ctu sinh con sir dung cac nguyén tac cua
IOSCO, tap trung vao nhoém nguyén tic trung gian thi trudng va nhém nguyén tac
lién quan dén co quan quan ly va thuc thi quy ché chiing khoan. UBCKNN d tr
thanh thanh vién chinh thirc ciia 10SCO va hé thdng phap luat diéu chinh t6 chic va
hoat dong cua TTCK can phai dugc hoan thién dé tiém can dan vai cac nguyén tac
khuyén nghi ciia I0SCO. Do vy, viéc dua vao cac nguyén tac cia IOSCO cho qué
trinh danh gia, dua ra dé xuat nham hoan thién phap luat BLPHCK 14 diéu can thiét

2 Reinier H. Kraakman, (1984), Corporate Liability Strategies and the Cost of Legal Controls, The Yale Law
Journal, Vol.93; Reinier H. Kraakman, (1986), Gatekeepers: The Anatomy of a Third-Party Enforcement
Strategy, Journal of Law, Economics & Organization, Vol.2, No.1.
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va quan trong.

2. Cau héi nghién ciru va gia thuyét nghién cieu

Dé trién khai nghién cru luan an, nghién ciru sinh dit ra mot sé cau hoi nghién
ctru va gia thuyét nghién ctu sau day:

- Céau héi nghién cwu 1: Hoat dong BLPHCK cé gi khac so vai vai cac hoat
déng KDCK khac? Bén canh vai trd mang lgi nguon doanh thu cho cac CTCK véi fue
cach mét hoat d@éng kinh doanh, hoat déng BLPHCK con c6 vai tré nhw thé ndo doi
Véi céc chu thé khac trén th trieong?

Gia thuyét nghién cieu: Ban chit caa hoat dong BLPHCK gén lién voi cam két
thuc hién nghia vu mua ching khoan phat hanh cia TCBL véi TCPH da tao ra sy
khac biét gitra BLPHCK va cac hoat dong KDCK khéac. Hoat éong BLPHCK c0 vai
trd quan trong khong chi voi TCBL ma con ddi véi cac TCPH, co quan quan Iy va
nha dau tu. Viéc nhin nhan mét cach toan dién vai trd cia BLPHCK c6 ¥ nghia quan
trong trong viéc phét trién TTCK Viét Nam.

- Cau héi nghién ciu 2: Cdan xdc dinh cdu tric phap lugt vé BLPHCK gom
nhitng nhom quy dinh nao?

Gia thuyét nghién cieu 2: Phap luat vé BLPHCK giir vai tro khung phap 1y dé
trén co s do, hoat dong BLPHCK duoc thuc hién mot cach hiéu qua va an toan, dam
bao quyén loi chinh dang cho cac cha thé lién quan. Mudn vay, phap luat vé BLPHCK
phai duoc cAu tric gdm cac nhém quy dinh co ban vé chi thé thuc hién, cac phuong
thue thuc hién, noi dung, hinh thirc phap Iy, giéi han an toan va quan 1y nha nude ddi
v6i hoat dong BLPHCK.

- Cau héi nghién ciru 3: Phap lugt hién hanh vé BLPHCK ¢ Viét Nam con ton
tai nhifng han ché, badt cdp nao dnh huwdng dén hiéu qua cua hoat déng BLPHCK?

Gia thuyét nghién ciru: Bén canh nhitng thanh qua can dugc ghi nhan, cac quy
dinh phap luat hién hanh vé BLPHCK con ton tai nhitng bat cap va han ché, gay kho
khin cho cac chu thé trong qua trinh trién khai thuc hién trén thuc té. Pay 1a mot
trong nhirng nguyén nhan dan dén tinh trang hoat dong BLPHCK chua phat huy duoc
vai tro quan trong trén TTCK trong thoi gian qua.

- Cau héi nghién ciru 4: Nhimg dinh hudng co ban nao can dugc xac dinh dé
1am co s& cho viéc hoan thién phép luat vé BLPHCK & Viét Nam hién nay va nhiing
giai phap cu thé nao can dugc ap dung dé hoan thién phép luat vé BLPHCK?

Gia thuyét nghién cwu: Hoan thién phap luat vé BLPHCK la nhu cau khach
quan cta nén kinh té va can dua trén nhitng dinh huéng nhét dinh, dam bao phd hop
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véi chu treong, duong 16i ciia Pang va Nha nudce vé phat trién thi trudng tai chinh va
nhu cau hoi nhap qudc té. Cac giai phap cu thé nhim hoan thién phap luat vé
BLPHCK phai trén co sd thuc trang phap luat da duoc phén tich va nhirng dinh hudng
hoan thién da xac dinh. C6 nhu vay, cac giai phap dwa ra méi dam bao tinh kha thi
va phu hop véi nhu cau cua thuc tién.

Tiéu két

Trén co s& nghién ctu vé tong quan tinh hinh nghién ctu lién quan dén dé tai
luan an, c6 thé rat ra mot s két luan sau:

1. Cho dén nay, c6 khé nhiéu cong trinh caa cac tac gia nuéc ngodi nghién ciru
vé hoat dong BLPHCK va quy dinh phap luat diéu chinh hoat dong BLPHCK. Trong
khi d6, cac cong trinh nghién ctru trong nuéc vé BLPHCK va phép luat vé BLPHCK
lai twong ddi han ché, hau nhu méi dung lai & viéc nghién ciu vé hoat dong KDCK
n6i chung. Nhin chung, trén co s¢ danh gia vé tinh hinh nghién ctru lién quan dén dé
tai luan an, mot sé van dé lién quan dén dé tai luan an da duoc giai quyét, bao gom:
If luan vé hoat dong chao béan chiing khoan va hoat dong KDCK hay hoat dong ngan
hang dau tu néi chung; mot sé ndi dung mang tinh If luan vé BLPHCK, nhu dic trung
vé tinh rai ro cua hoat dong BLPHCK, cac ndi dung nghiép vu cia BLPHCK hay vai
trd “ngudi gac cong” va trung gian thong tin cua TCBL; mot sé danh gia thuc trang
phap luat diéu chinh hoat dong cua t6 chitc KDCK & Viét Nam va céc kién nghi hoan
thién xét tai thoi diém nghiém thu cdng trinh nghién ctu. Két qua nghién cau nay c6
¥ nghia quan trong, 12 nguon tai liéu tham khao qui gia dé nghién ctu sinh tham khao
va ké thura trong qua trinh nghién ctu luan an.

2. Duéi goc do dé tai nghién ctu vé phap luat diéu chinh hoat dong BLPHCK,
cac cong trinh nghién ctiu trén c6 mot s6 han ché nhat dinh. Thi nhat, cac tac gia chii
yéu nghién ctu sdu mot van dé Ii luan vé BLPHCK theo mét khia canh nhat dinh,
khéng mang tinh bao quat, tong thé. Khai niém BLPHCK da dugc dé cap nhiéu nhung
mdi tAc gia tiép can theo goc dd khac nhau ma chua c6 mot khai niém chung, thong
nhat vé BLPHCK thé hién rd ban chat caa hoat dong. Cac dic diém cua hoat dong
BLPHCK chua dugc nghién caru mot cach day da va rd rang. Tha hai, thyuc trang
phap luat BLPHCK ¢ Viét Nam chua dugc nghién cau mét cach bao quat do muc
tiéu nghién ctu cia cac cong trinh khdng tap trung nghién ctu chuyén sau vé phap
luat vé BLPHCK. Su ra doi cua thé hé Luat ching khoan thir 2 cling véi hé théng céc
viin ban huéng dan thi hanh da lam cho cic cong trinh khong con dam bao tinh thoi
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su ciing nhu phu hop véi thuc tién hoat dong BLPHCK hién nay. Ther ba, cac kién
nghi, giai phap hoan thién phap luat vé BLPHCK dugc cac cong trinh nghién ciu dé
cap mot cach han ché, don 1é, khong dat trong téng thé hoan thién phap luat vé
BLPHCK dé xem xét va can nhic. Mt khéc, da sb cac kién nghi dugc dua ra trén co
s danh gia quy dinh phép luat da khong con hiéu luc nén tinh cap nhat va thoi su
cua céc kién nghi khong con duoc dam bao.

3. Trén co s& két qua danh gia vé tinh hinh nghién ctru lién quan dén dé tai luan
an, luan an sé& tiép tuc giai quyét cac van dé sau: Thi nhat, vé phuong dién Ii luan:
Tiép tuc nghién ctru va 1am rd hon cac van dé Ii luan vé BLPHCK, nhu khai niém
BLPHCK, ban chit phap 1y, cac dic diém quan trong khac cua BLPHCK ngoai tinh
rai ro, vai tro cia BLPHCK dit trong bdi canh TTCK chua phat trién nhu Viét Nam
trude xu huéng phat trién cua thé gi¢i. Bén canh do, 1am rd van dé If luan phap luat
vé BLPHCK thdng qua viéc xac dinh hai noi dung chinh, cac nguyén tic phap 1y co
ban 1am co sé xay dung phap luat vé BLPHCK va cau tric phap luat vé BLPHCK.
Thet hai, vé& phuong dién thuc tién: 1) Can xem xét, phan tich va danh gia toan dién
thuc trang quy dinh phap luat hién hanh vé BLPHCK ¢ Viét Nam vaéi muc tiéu chi ra
nhitng wu diém cing bat cap, han ché cua phap luat. 2) Nghién ctru xac dinh phuong
huéng hoan thién phap luat vé BLPHCK, tir d6 dé xuét, kién nghi cac giai phap cu
thé dé hoan thién phéap luat vé BLPHCK mat cach tong thé va toan dién, phi hop voi
nhu cau thyc tién, chién lugc phét trién thi trudng tai chinh va bbi canh hoi nhap quéc
té. Bong thoi, nghién ctru sinh ciing xac dinh hai van dé luan an khong nghién cuu,
bao gom: 1) Noi dung phép luat vé BLPHCK tréi phiéu Chinh phu va 2) Phap luat vé
giai quyét tranh chap phat sinh tir hoat dong BLPHCK.

4. Bé thuc hién nghién ctu dé tai Luan an, mot sé Ii thuyét duoc nghién ctu
sinh sir dung, bao gom: Ii thuyét vé quyén ty do kinh doanh, li thuyét vé nguoi gac
cong, i thuyét vé trach nhiém boi thuong thiét hai ngoai hop dong. Bén canh do,
nghién ctiu sinh con sir dung cac nguyén tac caa IOSCO, tap trung vao nhém nguyén
tac trung gian thi truong va nhdm nguyén tic lién quan dén co quan quan ly va thuc
thi quy ché chiing khoan.
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Phan thi hai
NOQI DUNG LUAN AN
Chuong 1
NHUNG VAN PE LI LUAN VE BAO LANH PHAT HANH CHUNG KHOAN
VA PHAP LUAT VE BAO LANH PHAT HANH CHUNG KHOAN

1.1. Nhitng véan @@ Ii luan vé bao Ianh phat hanh chirng khoan

1.1.1. Khai ni¢gm phéat hanh chi#ng khoan

Trudc khi 1am rd ban chat caa BLPHCK, can lam rd khéi niém phét hanh chiing
khoan.

V& phuong dién kinh té hoc, phat hanh chtmg khoan duoc biét dén nhu mot giai
phap huy dong von cua mot sé cha thé (chinh phu hoic doanh nghiép) duoc thuc hién
trén thi trudng von. Tir cach tiép can nay, phat hanh chimg khoan duoc hiéu 1a mot
quan hé phan phdi du6i hinh thai gié tri, phat sinh gitra TCPH chting khoan véi NDT
chung khoan, theo d6 TCPH tiép nhan ngudn vén dau tu cia NPT ching khoan dwa
trén su thoa thuan giira hai bén vé mot trong hai phuwong thirc 1a NDT gdp vén vao
TCPH ching khoan (vi du, trudng hop phéat hanh ¢6 phiéu) hoic NDT cho vay dbi
v6i TCPH chang khoén (vi dy, truong hop phat hanh tréi phiéu). N6i cach khéc, day
la mbi quan hé phan phéi cac ngudn luc tai chinh trong xa hoi, c6 su di chuyén dong
tién tir bén thira vén - NDT chiing khoan sang bén thiéu vén -TCPH. Qua trinh luan
chuyén vén phai tuan tha cac quy luat va nguyén tic cua thi trudng, trong do chiu sy
tac dong truc tiép cua cac quy luat van dong va nguyén tic hoat dong cua thi truong
tai chinh.

Dudi goc do vai tro trén TTCK, phat hanh chang khoén 1a “hoat déng dién ra
trén th; trweong so cdp, ¢6 vai trd tao hang hoa cho thi trieong thiz cap 2.

Vé phuong dién luat hoc, phét hanh chimg khoan duoc tiép can tir nhiéu goc do
khac nhau.

That nhat, dudi goc do quan hé phap luat, phat hanh chang khoan 1a mot quan
hé phap luat phat sinh giira chu thé phat hanh ching khoan véi NPT chiing khoan.
Tuy thudc loai chimg khoan duoc phéat hanh 1a “chting khoan vén” hay “chang khoan
no” ma ban chat phap Iy caa quan hé nay la quan hé gop von (vi dy: trudng hop phat
hanh c6 phiéu) hay quan hé cho vay tai san (vi du: trudng hop phét hanh trai phiéu).

3 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), Underwriting Services and the New Issue Market,
Candice Janco, Elsevier, tr.21.
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Ther hai, dudi goc dd quyén chi thé, phat hanh chimg khoan dugc hiéu 1a quyén
phap ly ciia mot sb chu thé nhat dinh duoc phat hanh chimg khoan dé huy dong vén
trén thi truong nham phuc vu cho hoat dong san xuat kinh doanh, théng qua phuong
thizc chao béan chieng khoan cho NDT. Céc chu thé nay thudong bao gdm Chinh pha
va cac doanh nghiép trong nén kinh té (goi chung 1a TCPH), trong d6, Chinh pha chi
dugc quyén phét hanh trai phiéu, con doanh nghiép c6 thé phét hanh ¢ phiéu va tréi
phiéu (vi du: doanh nghiép 1a cdng ty cb phan), hoic chi phat hanh trai phiéu (vi du:
doanh nghiép 1a cong ty TNHH), hoic khéng duoc phat hanh bat ky loai chitng khoén
nao (vi du: trudng hop cdng ty hop danh va doanh nghiép tu nhan)*. Nhu vay, di véi
cac doanh nghiép, ¢ thé tén goi ting hinh thirc phap Iy cia doanh nghiép khac nhau
theo cach dit tén mdi nudc, tuy nhién, vé co ban, phap luat cac nudc thuong cong
nhan hai loai hinh doanh nghiép véi quyén phat hanh ching khoan phi hop véi dic
thu tirng loai, gom cong ty c6 phan (quyén phat hanh ¢ phiéu, trai phiéu) va cong ty
trach nhiém hiru han (quyén phét hanh trai phiéu).

Thet ba, dudi goc do 1a mot phuong thirc huy dong vén cuaa cac chu thé trong
nén kinh té, phat hanh ching khoan con duoc goi 1a chao ban ching ban.

Theo cubn Tir dién Black’s Law ndi tiéng, trong linh vuc ching khoan, “phat
hanh chimg khoan” (issue) dugc hiéu gidng “chao ban ching khoan” (offering), déu
chi viéc ban chirng khoan caa mot dot phat hanh. Trong do, chao ban riéng 1¢ (private
offering) la chao ban chi cho mét nhém nho nhirng ngudi mua quan tam, con chao
ban ra cong ching (public offering) la chao ban cho céng chiing noi chung.® Qui mo
NDT tham gia quan hé phéat hanh ty 1€ thuan véi mace d6 va pham vi anh hudng cua
quan hé d6 dbi vai tinh 6n dinh cia TTCK. Diéu nay Ii giai tai sao phap luat cua da
s6 cac nudc déu quy dinh co ché diéu chinh chat ché va nghiém ngat doi véi phuong
thizc chao béan chimg khoén ra cong chiing, dong thoi yéu cau cé su tham gia bat budc
hodc phét sinh nhu cau str dung cao tir phia TCPH ddi voi chu thé trung gian 1 to
chic BLPHCK, nham dam bao thanh cong cho dot chao ban. Péi voi phuong thic
chao ban riéng 1¢, TCPH thudng truc tiép thuc hién viéc chao ban cho cac NDT.

Trong khoa hoc phép ly, cac hoc gia thuong stir dung thuat ngir “chao ban chirng
khoan” khi dé cap dén viéc huy dong von thong qua phat hanh ching khoan cua céc
doanh nghiép. Bac biét, khai niém “chao ban chung khoan lan dau ra cong chung”

4 Khoan 3 Diéu 177 va Khoan 2 Diéu 188 Luat Doanh nghiép 2020
5 Bryan A. Garner, (2019), Black’s Law Dictionary, 11" Edition, Thomson Reuters, tr.995,1304.
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(IPOs_Intinial Public Offerings) duoc sir dung rat pho bién dé chi viéc lan dau tién
doanh nghiép phat hanh cb phiéu ra cong ching dé tao lap hoic ting vén diéu Ié cua
doanh nghiép. Biéu nay dugc thé hién khé rd trong cac cong trinh nghién ctru dugc
dé cap dén trong luan an nay. Tuy nhién, trong phap luat thuc dinh, véi tu cach 1a
phuong thic huy dong von, phat hanh chimg khoan ciing chinh 1a viéc chao ban
ching khoéan, nhung khong c6 nghia, chao ban chiing khoan la viéc phéat hanh chung
khoan dé ban. Piéu nay tly thudc quy dinh caa mdi nuée. Vi du tai My, Pao luat
Chuang khoan 1933 cho phép c6 dong ciing dugc quyén chao ban chang khoén ra
cong ching thong qua viéc quy dinh m¢ rong khai niém “nha phat hanh” (issuer)®,
khong chi gdbm TCPH chimg khoén d6 ma con bao gdm ngudi so hiru chiang khoan.
Luat Ching khoan Viét Nam ciing quy dinh tuwong tu khi cho phép cb dong 16n cua
cong ty dai ching dugc thuc hién chao ban chimg khoan ra cong ching nhung khai
niém “TCPH” chi dugc gidi han trong pham vi “la t6 chic thuc hién chao ban, phét
hanh chiang khoan™”. O day, dudi goc do cha thé thuc hién, cac nha lam luat Viét
Nam c6 su phan dinh twong di rd vé sy khac nhau gitta hai khai niém, “chao ban
chung khoan” va “phéat hanh chirng khoan”. Theo d6, “phat hanh ching khoan” la
viéc cac TCPH dua chung khoan ra Iuu hanh trén thi truong va hoat dong nay chi
dién ra trén thi truong so cip. Trong khi d6, hoat dong “chao ban chtng khoan” c6
thé do TCPH hoic chu sé hiru thyc hién, c6 thé dién ra trén thi truong so cip (néu
ngudi chao ban 1a TCPH) hoic thi truong thir cip (néu ngudi chao bén 1 cha sé hitu).

Nhu vay, mic du c¢é nhiéu céch tiép can khéc nhau vé phét hanh chung khoan
nhung du tiép can dudi goc d6 ndo thi phat hanh ching khoan luén dwoc hiéu 12 viéc
chao béan ching khoan do mét sé chi thé dugc quyén phat hanh thuc hién (chinh phua,
cac doanh nghiép) nham muc dich huy dong von. Cing véi sy phat trién caa thi
truong tai chinh no6i chung va TTCK nai riéng, cac chu thé trong nén kinh té ngay
cang c6 xu hudng sir dung phuong thic chao ban chiing khoan ra cong ching, xuat
phét tir nhitng wu thé von c6 cua phuong thic ndy. Két qua dan dén vai trd cua cac
hoat dong trung gian, hd tro qua trinh chao ban, mét trong sé d6 1a hoat dong
BLPHCK, ngay cang quan trong, gitp khic phuc duoc nhitng han ché cua chinh
phuong thirc chao ban ra cong chung mang lai.

® The Securities Act of 1933, § 2(a)(4).
" Luat Chiing khoan, Khoan 21 Dicu 4.
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1.1.2. Khéi niém, ddgc diém, ban chat phap ly cia bdo 13nh phat hanh ching
khoan

1.1.2.1. Khai ni¢gm bdo 1&nh phat hanh chz#ng khoan

Xét vé& nguon gdc ra doi cua hoat dong BLPHCK trén thé gidi, tac gia Giuliano
cho rang “hoat déng BLPHCK (underwriting) xudt hién vao thé ky thiz 18 véi ching
khoan ap dung la trai phiéu do cac chinh phui phdt hanh. Pé dam bdo cho viéc phat
hanh dwoc thanh cdng, cac chinh phu da thwong lirong véi mét sé “ngueoi trung gian”
néi tiéng dé mua trai phiéu. Nhitng “nguwoi trung gian” ndy chi chdp nhan 1am vay
néu ho da cé dwoc danh sach nhiing NPT ¢ nhu cau mua 8. Tac gia Alan va William
nhan dinh, “hé thong danh sich thé so vé dang ki mua ching khoan cua thé ky 18
chinh 1a nguén goc cia BLPHCK hién dai”.®

Sau nay, nhirng “nguoi trung gian” thuc hién hoat dong BLPHCK dugc goi la
TCBL (underwriter). Trong b sach chuy@n luan noi tiéng vé phép luat ching khoan
“Treatise on the Law of Securities Regulation”, tic gia Thomas cho rang, thuat ngi
“underwriter” bit ngudn tir y nghia thong 18 bao hiém truéc diy cua Anh va khai
niém “underwriting” duoc st dung trong ca nganh bao hiém va TTCK. 10

V& noi ham cua khai niém BLPHCK, c6 nhiéu céch tiép can khac nhau.

Dudi goc d6 hoat dong kinh doanh, BLPHCK dugc xac dinh la hoat dong ngan
hang dau tu (investment banking) do cac ngan hang dau tu hoic CTCK thuc hién
(dugc goi 1a TCBL). Theo quan diém nay, tac gia Giuliano nhan dinh, “BLPHCK &
hoat déng ngdn hang dau tw cot 16i, theo dé cdc ngdan hang dau tw gitip cdc cong ty
huy dong vén bang cach phét hanh ching khoan trén th; srwong tai chinh. Dich vu
nay dwoc goi la “bdo lanh phdt hanh” vi cdc ngdn hang dau tw thuc sw mua ching
khodn tir cOng ty phdt hanh va sau dé bdn lai chiing ra thi trieong, giong nhitng ngueoi
trung gian vao thé ky 18 1%, Tac gia Mac Quang Huy khi nghién ctiru vé mé hinh ngan
hang dau tu ciing dd dé cap dén nghiép vu ngan hang dau tu truyén théng, bao gom
dich vu tu van va BLPHCK, duoc coi 1a nghiép vu trén thi truong so cap. Theo tac
gia, Vé co ban, ngan hang dau tu thuc chat 1a mot CTCK nhung & mirc do phét trién

8 Giuliano lannotta, (2010), Investment Banking: A Guide to Undewriting and Advisory Services, Springer,
tr.vii.

® Alan D. Morrison and William J. Wilhelm, Jr, (2007), Investment Banking: Institution, Politics and Law,
Oxford Scholaship Online, tr.139.

10 Thomas Lee Hazen, (1995), Treatise on the Law of Securities Regulation, West Pub Co, 3" Edition, tr.81,82.
1 Giuliano lannotta, (2010), #dd, tr.4.
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cao vai cac loai nghiép vu da dang va phic tap hon.'? Do vay, tai da sé cac nuée co
TTCK chua phét trién nhu Viét Nam hay Trung Quéc sir dung md hinh CTCK dé
thuc hién cac nghiép vu ngan hang dau tu va goi cac nghiép vu ngan hang dau tu 1a
hoat dong KDCK.

Trong cé4c nghién ctru, da s6 tac gia thuong dé cap sau vé khia canh noi dung cu
thé cua hoat dong BLPHCK voi tu cach 1a hoat dong cung cap dich vu. N6i céch
khac, d6 1a cac cong viéc ma chu thé cung cap dich vu BLPHCK c6 thé thuc hién
theo yéu cau cua khach hang 1a cac TCPH. Theo tac gia George va Ahmet, “BLPHCK
la dich vu trung gian trong qud trinh huy déng vén dién ra trong céc th; truong so
cap, hé tro TCPH viée dinh gi4, tiép thi va phan phéi chig khoan mdi phdt hanh .13
Tuong ty, tac gia Lé Thi Lan Huong da dinh nghia BLPHCK theo phuong thuc lit
ké cac cong viéc ma CTCK s& thuc hién, bao gdm viéc gilp cac nha phéat hanh thyc
hién céc thu tuc trudc khi chao ban ching khoan, to chizc phan phéi chiang khoéan va
gilp binh 6n gi& chimg khoén trong giai doan dau sau khi phat hanh.* Hoaic theo tac
gia Pham Thi Giang Thu, “BLPHCK bao gom nhiéu néi dung khdc nhau nhw té chirc
lai doanh nghiép, xdc dinh gia tri doanh nghiép, hwéng dan lya chon té chic kiém
toan, lap badn céo bach va thuc hién phuwong thurc bao lanh. Dya trén do, CTCK thuc
hién nhiing ngi dung cu thé theo yéu cau cia khdch hang nhie la tirng cong doan kinh
doanh 5. Trong mot nghién cau khac, tac gia Nguy@n Minh Hing con tiép can
BLPHCK vdi tu cach 1a mot trong bdn phuong thic chao ban ¢6 phan, bén canh ba
phuong thirc khac 1 ban tryc tiép, thong qua dai 1y va ban thong qua dau thau.1®

Trong khi d6, vé phuong dién phép ly, tiéu chi x4c dinh noi ham cua hoat dong
BLPHCK chi dya vao phuong thic bao 1anh. Cudn Tir dién Black’s Law da dinh
nghia, “BLPHCK (underwriting) dwoc hiéu 1a cam két dong y mua tat ca hogc mét
phan ciia mét dot phat hanh chitng khoan méi sé dieoc chdao ban ra céng ching ™.

Tai My, thong qua tiéu chi nhan dién “t6 chirc bao 1anh” (underwriter) quy dinh

12 Mac Quang Huy, (2009), Cam nang Ngdn hang dau tw, NXB Thong ke, tr.24.

13 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), #ldd, tr.1.

14'|_& Thi Hrong Lan, (2008), Phat trién hoat dong cia CTCK ¢ Viét Nam, Luan &n tién si kinh té, tr.31.

15 Pham Thi Giang Thu, (2004), Mét s6 vén dé vé phap lugt chitng khoén va TTCK & Viét Nam, NXB Chinh
tri quéc gia, tr.140.

16 Nguy2n Minh Hang, (2010), Phap ludt vé chao ban cé phan ciia cong ty cé phan ¢ Viét Nam -Nhing van dé
ly lugn va thyc tién, Luan an tién s luat hoc, tr.51.

17 Bryan A. Garner, (2019), Black’s Law Dictionary, 11" Edition, Thomson Reuters, tr.1837.



36

trong Pao luat Chung khoan 193318 ¢d thé thay, noi ham BLPHCK duogc xac dinh
bao gom viéc mua chiing khoan tir nha phat hanh dé phan phdi hodc dé nghi phan
phdi hay thuc hién phan phéi cho TCPH hoic tham gia truc tiép hoic gian tiép vao
viéc phan phéi ching khoén.

Tai Trung Quéc, “BLPHCK 1a hoat déng KDCK, theo dé, CTCK cam két mua
tat ca ching khoan cia mét TCPH hodc mua tdt cd so chiing khoan con lai chira
phan phai hét hogc chi thay mgt TCPH ban chitng khoan va sé trd lai sé chizng khoan
chuea ban hét vao cudi thoi han bao 1anh 1,

Con tai Thai Lan, Luat Ching khoan va Giao dich quy dinh, “BLPHCK nghia
la bdo 14nh toan bé hogc mét phan chiing khodn tir mét cong ty hogc cha s¢ hizu
chitng khodn @é ban cho cdng ching nham duwoc dén bu mét khoan phi hogc thu lao
khac cho du c6 hay khong c6 bdt ki diéu kién nao 2.

Céac nha 1am luat Viét Nam ciing dwa ra dinh nghia chinh thuc vé BLPHCK
trong Luat Ching khoan nim 2019, theo d6, “BLPHCK Ia viéc cam két véi TCPH
nhdn mua mét phan hodc toan bé chizng khoan cia TCPH dé ban lai hogc mua so
ching khoan con lai chua dirgc phan phai hét hodc cé gang téi da dé phan phéi so
chitng khoan can phéat hanh cia TCPH”2L,

Tir viéc phan tich cac quan diém, y kién, dinh nghia néu trén vé BLPHCK, c6
thé nhan thiy quan diém chung cia nha 1am luat & da sé cac qudc gia trén thé gioi
déu thira nhan rang, chi khi ndo TCBL cam két thuc hién mua chang khoan hozic phan
phdi ching khoan cho TCPH dé duoc nhan tién thu lao (vé6i tu cach 1a tién cong dich
vu) thi méi duoc xéc dinh 13 hoat dong BLPHCK.

Diéu nay cho thiy, vé ban chit, hoat dong BLPHCK bao gom mét sb yéu tb cot
16i nhu: (i) gan lién vai hoat dong phét hanh ching khoan nham muc dich huy dong
vén cua cac chu thé trén thi truong, dac biét ddi vai ching khoan dugc chao ban theo
phuong thirc chao ban ra cong ching; (ii) 1a hoat dong ngan hang dau tu (con duoc
goi 1a hoat dong KDCK), thuong do cac ngan hang dau tu hoac CTCK thyc hién; (iii)
la quan hé phap luat phat sinh giita hai bén chu thé, bao gdom TCBL va TCPH ; (iv)
noi dung ct 16i caa hoat dong BLPHCK la viéc cam két mua chang khoan hoic nd
lyc phan phéi chung khoan cho nha dau tu theo cam két véi TCPH nham huéng phi

18 The Securities Act of 1933, §2 (11).

19 |_uat Chiing khoan ciia nwéc Cong hoa nhan dan Trung Hoa, ban hanh ngay 28/12/2019, Diéu 26.
20 Pao luat Chang khoan va Giao dich ,B.E. 2535 cua Thai Lan, ban hanh ngay 12/03/2019, 84 (7).
21 |_uat chimg khoén sb 54/2019/QH14 ngay 26/11/2019, Khoan 31 Diéu 4.
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dich vu.

Trén co sé xac dinh nhitng dau hiéu mang tinh ban chat cua hoat dong
BLPHCK, tac gia luan an dwa ra khai niém vé BLPHCK nhu sau:

Bdo lanh phat hanh ching khoan la hoat dong kinh doanh ching khoén, theo
dé t6 chirc bao 1anh cam két phan phai chiing khoan cho té chizc phat hanh thong
qua viéc mua lgi chizng khoan phéat hanh hogc chi thyc hién phan phei chiing khoan
cho nha dau ne va thyee hién mét hogc mét sé cdng viéc khac hé tror qua trinh chao
ban chitng khoan cua té chizc phat hanh.

Trong pham vi nghién ciiu caa luan an, nham tap trung lam ré nhitng van dé c6
tinh cép thiét trong thuc tién, luan an xac dinh ndi dung nghién cau phép luat vé
BLPHCK nhu sau:

- Nghién ctru quy dinh phap luat vé BLPHCK d6i vai chiang khoan do cac doanh
nghiép phat hanh, khdng bao gom trai phiéu cia Chinh phii. Biéu ndy xuat phat tir
hai If do chinh. Mét I3, xuat phat tir vai tro va tu cach phap 1y dic biét caa Chinh phua,
qua trinh phat hanh va bao 1anh loai ching khoén nay ludn tuan theo mot co ché riéng
biét. Hai 13, thuc tién tai Viét Nam, phat hanh ching khoan dang ngay cang tré thanh
kénh huy do6ng vbn quan trong cua cac doanh nghiép trong nén kinh té nhung van con
chiém ty trong kha khiém tén so véi kénh huy dong vén bang tin dung ngan hang
truyén théng. Trong khi d6, vai trd cia BLPHCK rat mo nhat va gan nhu “bi déng
bang” mot thoi gian dai. Do gidi han cua Luan an, nghién ciu sinh mudn tap trung
nghién ctitu V& ndi dung nay.

- Tap trung chu yéu nghién ciru phap luat vé BLPHCK ddi véi chung khoén
dugc chao ban theo phuong thirc chao ban ra cong chang. Li do bai, nhu cau can
BLPHCK chu yéu xuét phat tir qua trinh chao ban chiing khoan ra cong ching. Vé
mat Iy thuyét, quy trinh chao ban chung khoan ra cong ching vén phic tap va tén
thoi gian, doi hoi kién thizc va kinh nghiém chuyén moén nén khong dam bao tinh kinh
té va hiéu qua néu TCPH truc tiép thyuc hién.?2 Thuyc té lich st phat trién TTCK trén
thé gidi cling cho thay, BLPHCK thudng duoc ap dung ddi voi cac truong hop chieng
khoan duoc chao ban ra cong chiing. Tuy nhién, dé ¢6 cai nhin toan dién khi danh gia
vé thyuc trang phap luat BLPHCK tai Viét Nam, trong mot s6 noi dung luan an ciing
s& dé cap dén quy dinh hién hanh vé BLPHCK dbi véi ching khoan dugc chao ban

22 penghua Sun, (2015), Initial Public Offerings from the Perspectives of Issuers, Underwriters and Investors:
A Review of Financial and Psychological Work, Doctoral Thesis, University of Cologne, Germany, tr.126.
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riéng lé.

1.1.2.2. Pdc diém ciia bdo 13nh phat hanh ching khoan

Vé phuong dién ly thuyét, dinh nghia trén cho thdy BLPHCK c6 nhiing dic
diém riéng, khac biét véi cac hoat dong KDCK khac. Cu thé nhu sau:

Thir nhdt, BLPHCK & hoat déng phai sinh tir hoat déng phat hanh chiing
khoan va ludn gén lién véi hoat dgng phat hanh ching khoan.

Diéu nay thé hién & chd, BLPHCK ra doi xuat phat tir nhu cau cia TCPH trong
qua trinh phét hanh chang khoan nham huy dong vén. Nhu George va Ahmet da giai
thich, “cac doanh nghiép ciing nhur thuc thé khac can huy déng vén méi cho nhiing
Muc dich khdc nhau bang cach ban c&c quyén tai chinh nauw cé phiéu hodc trai phiéu.
Béi cdc nha phat hanh nay tim dén thi truong chi theo dinh ky, ho thiéu chuyén mén
can thiét dé dam bao cac chiing khoan méi duwoe dinh gia phi hop va duwroc ban thanh
cdng cho NDT. Pé khdc phuc nhwoce diém nay, nha phat hanh cdn cé4c té chire tai
chinh nhuw ngdn hang dau tw dé hé tror viée dinh gid, tiép thi va phan phéi chiing
khoan méi phat hanh cia he ’23. Pay chinh 1a noi dung vé phuong dién ki thuat
nghiép vu cua BLPHCK. Noi cach khac, BLPHCK duoc sinh ra tir hoat dong phat
hanh ching khoén va chi ton tai néu hoat dong phét hanh chiing khoén con ton tai.
Diéu nay ciing 1i giai hai vin dé&: mét 13, tai sao tén goi cua BLPHCK lai gén lién véi
cum tir “phat hanh chimg khoan™; hai 1&, phap luit cac nudc dua ra khai niém vé
BLPHCK thudng ludn di lién véi cum tir “chimg khoan phat hanh” va “TCPH”. O
muc do cu thé hon ¢ thé nhan thay, BLPHCK luén gén lién vai hoat dong phét hanh
chtng khoan theo phwong thirc chao bén ra céng ching. Li do xuét phat tir dic tho
cua phuong thirc chao ban ra cong ching so véi phuong thirc chao ban riéng lé. Chinh
nhitng dac thu nay quyét dinh su khac biét gitta BLPHCK chao ban ra cong ching va
BLPHCK chao ban riéng I¢. Theo d6, hoat dong BLPHCK chao ban ra cdng ching
doi hoi nang luc tai chinh, nang luc chuyén mén, uy tin va dao dic nghé nghiép ¢
muc do cao hon boi pham vi va mic do anh huang rong Ion dén thi truong ching
khoan, dic biét 1a nhitng nha dau tu nho lé.

Ciing can luu ¥ rang, néu nghién ciu ky phép luat thye dinh caa sé it quéc gia
trén thé gigi s& thay, noi ham cua khai niém BLPHCK ciing ¢6 xu hudng mo rong
hon. Vi du: theo phép luat ching khoan Thai Lan, c&c chu s¢ hiru chao ban ching

23 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tidd, tr.1.
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khodn ra cong chung ciing c6 thé thué TCBL dé bao Ianh cho viéc ban chang khoén
ciia minh trén thi truong tha cap.2* Truong hop ngoai 1& ndy cho thy, pham vi hoat
dong BLPHCK da khong con bo hep trong khuén khé cac dot phat hanh chiing khoén
trén thi trudng so cap, ma duoc mo rong ra ddi voi cac giao dich chuyén nhuong
chung khoan trén thi truong thi cap.

Thee hai, BLPHCK la hoat dgng mang tinh chdt bdo hiém rii ro

Néu nhin nhan BLPHCK duéi goc do quan hé kinh té trong viéc chia sé rai ro
thi ton tai mdi quan hé giira bén tham gia bao hiém va bén nhan bao hiém. Theo d6,
TCBL, Vi tu cach 12 bén nhan bao hiém, c6 nghia vu ganh chiu rai ro thay cho TCPH,
Véi tu cach 1a bén tham gia bao hiém trong truong hop chitng khoan phat hanh khong
duoc chao ban hét. Khi quan hé bao lanh phat hanh dwgc xac lap, rai ro khdng chao
ban hét chirng khoén s& duoc chuyén dich tir TCPH sang TCBL thong qua viéc TCBL
cam két s& mua sé chirng khoan cua dot phat hanh dé dam bao TCPH huy dong du sé
von can thiét. Poi lai, TCPH phai tra cho TCBL mot khoan phi tuong ung.

Da s c4c nha nghién ciru déu thira nhan dic tinh ndy caa BLPHCK. Bién hinh
khi ban vé khai niém “TCBL” (underwriter), Thomas cho riang, thuat ngit ndy mang
¥y nghia tir thdng 1& bao hiém cii cua nuéc Anh.2° Con véi Ronald (1984), khi phan
tich vé vai tro cua ngan hang dau tu vé6i tu cach ngudi bao 1anh phat hanh, di chi ra,
bao 1anh phat hanh “1a mét hinh thizc chia sé rui ro hodc bao hiém, gidi phéng TCPH
khoi mét sé rui ro von cd trong viéc chao bdan 2. Theo Noam, “TCBL chinh la cdc
cong ty bdo hiém it ton kém nhdt, ddc biét trong viéc phan phéi cac rui ro hé thong 2.

Trong cudn sach chuyén khao nghién cau riéng vé dich vu bao lanh, George
cling nhan dinh, “BLPHCK gidng nhir mét chinh sach bdo hiém khi té chirc trung
gian phai ganh chju rui ro vé két qua ciia dot phdt hanh 8.

Tuong tu, theo George va Ahmet, “Trong m¢t thoa thugn bao 1&nh phéat hanh
day dui, bén trung gian ciing chiu rui ro vé viéc phan phai chizng khoan. Djch vu chiu
rii ro nay, gan giong véi chinh sach bdo hiém, da mang lai tén goi bdo 13nh phéat

24 Pao luat Chang khoan va Giao dich, B.E. 2535 cuia Théi Lan, ngay 12/03/2019, 84 (7).

25 Thomas Lee Hazen, (1995), tldd, tr.81-82.

%6 Ronald J. Gilson & Reinier H. Kraakman, (1984), The Mechanisms of Market Efficiency, Virginia Law
Review, Vol. 70, No.4, tr.616.

27 Noam Sher, (2014), Underwriters' Civil Liability for IPOs: An Economic Analysis, University of
Pennsylvania Journal of International Law, Vol. 27, Iss.2, tr.390.

28 George J. Papaioannou & Ahmet K. Karagozoglu (2017), tldd, tr.1.
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hanh phat hanh chitng khodn (underwriting). Poi lai, nha phat hanh phdi trd cho
TCBL m¢t khoan phi twong ving véi pham vi dich vu dwoc nhdn ”.2°

Xem xét trén phuong dién phap luat thuc dinh, nha 1am luat cac nudc déu thé
hién qua diém dong tinh vé tinh chét bao hiém rui ro cia BLPHCK thong qua viéc
xay dung co ché hoat dong cua BLPHCK c6 mét sé diém twong dong véi co ché cua
hoat dong bao hiém. Bac biét, viéc st dung co ché chia sé rui ro giita cac TCBL théng
qua viéc cho phép thanh 1ap té hop bao lanh tuong déng véi quan hé tai bao hiém.

Thir ba, BLPHCK la hoat déng KDCK ¢4 tinh rii ro cao nhat

Tai cac nudc ¢6 TTCK phat trién, hoat dong KDCK hay con goi 1a hoat dong
ngan hang dau tu thuong do cac ngan hang dau tu thyc hién. Trong d6, BLPHCK
duoc coi 1 hoat dong ngan hang dau tu truyén théng 1au doi nhat. Tac gia Mac Quang
Huy di nhan xét trong cudn séch nghién ctu riéng vé ngan hang dau tu ciia minh
ring, “ngdn hang dau tw thuc chdt la CTCK nhung & mitre dg phét trién cao véi cac
logi nghiép vu da dang va phirc tap hon . Theo tac gia, nghiép vu ngan hang dau
tu3! gdm 05 nghiép vu chinh: 1) Nghiép vu ddu tu (Sales & Trading); 2) Nghiép vu
ngan hang ban buén (Merchant Babking); 3) Nghiép vu nha moi gidi chinh (Prime
Brokerage); 4) Nghiép vu ngan hang dau tu gdm BLPHCK va tu van tai chinh doanh
nghiép (Investment Banking); 5) Nghiép vu nghién ctru (Research) va 6) Nghiép vu
quan 1y du tur (Investment Management).

Tai Viét Nam, TTCK chua phai la thi truong phat trién, hoat dong KDCK dugc
t6 chtrc don gian hon va do cac CTCK thuc hién. Theo quy dinh tai Khoan 28 Diéu
4 Luat Chung khoan, hoat dong KDCK bao gdm céc nghiép vu chinh sau: méi gidi
chung khoan, ty doanh chimg khoan, BLPHCK, tu van dau tu chiing khoan, quan Iy
quy dau tu chitng khoan, quan ly danh muc dau tu ching khoan.

Dua vao mirc d6 rai ro, c6 thé chia cac hoat dong KDCK thanh hai nhém: Mgt
la nhém c6 tinh rai ro thap, dugc thuc hién cha yéu dua vao ngudn vén nhan luc,
gom cac hoat dong thuan tly chi mang tinh chat tu van hoac thuc hién dich vu theo
lénh ciia khach hang nhu méi gidi, tu van, quan ly quy dau tu, quan ly danh muc dau
tu. Rui ro 16n nhat xay ra khi thuc hién sai lénh cua khach hang. Do tinh chat va quy

29 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tidd, tr.1.

3 Mac Quang Huy, (2010), Cdm nang ngdn hang dau tr, NXB Théng ke, tr.24.

31 Mac du chii y ciia tac gia sir dung thuat ngit “nghiép vu” thay cho thuét ngir “hoat déng” dé nhan manh yéu
t6 chuyén moén nghé nghiép cua chu thé kinh doanh nhung xét vé ban chat, “nghiép vu ngan hang dau tu” va
“hoat dong ngan hang d4u tu” mang y nghia trong duong nhau.
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mé cac Iénh cua khach hang thuong bi phap luat gigi han nén ruai ro so véi mac do
“chiju dung” ctia chu thé thuc hién thudng khong dang ké. Hai 1a nhém ¢ tinh rai ro
cao, doi hoi phai c6 nguén tai chinh twong ddi Ion dé thuc hién, gdm hoat dong tu
doanh va hoat dong BLPHCK. Chu thé thuc hién phai dung ngudn vén cia minh dé
dau tu mua chiing khoan — loai hang héa c6 gia ca chiu anh huong rat Ion tir bién
dong cua thi truong.

So sénh véi hoat dong tu doanh, BLPHCK ¢ mirc d rui ro cao hon kha nhiéu.
Diéu nay xuat phat tir mot s6 1i do chinh sau:

- Tinh bi dong trong viéc dau tu: TCBL phai mua lai s6 ching khoan chua phan
phdi hét cia TCPH nhu da cam két, khong duoc quyén thay d6i vé ma chang khoan,
s6 lwong, gia ca va thoi diém thuc hién.

- Tai san dau tu 1a loai chimg khoan dang khong du stc hap din cac NDT trén
thi truong, anh hudng tai tinh thanh khoan sau nay;

- Vén dau tu phai bo ra dé thuc hién cam két mua ching khoan thuong lén, c6
thé gém toan bo sé ching khoan phat hanh hoic sb ching khoan con lai cua dot phat
hanh chua phan phdi hét.

- TCBL phai thuc hién chiic ning “trung gian thong tin”2 hay “cau ndi khoang
tréng thong tin”% gitta TCPH va NDT. Phép luat cac nudc thuong quy dinh rd tréch
nhiém bdi thudng cia TCBL trong truong hop viéc tham dinh théng tin cd sai sot gay
thiét hai cho NDT.

Tur nhitng 17 do trén, cé thé xac dinh ba rai ro chinh ma TCBL c6 thé phai ganh
chiu trong qué trinh thuc hién hoat d6ng nay, bao gém:

- Rui ro phan phéi chiing khoén cua dot phat hanh: truong hop khéng phan phéi
hét chitng khoan cam két bao 1anh, TCBL budc phai mua sé chimg khoan nay nhu
mot khoan dau tu. Thyc té cho thay, nhiing chitng khoan nay thuong kém hap dan do
chat lugng thap hoic dinh gia quéa cao. TCBL sé& gap kho khin trong viéc tat toan
khoan dau tu ndy trong twong lai va phai chiu thua 15.

- Rui ro hé théng: TCBL thudng phai bo ra s6 von 16n dé thuc hién cam két mua
chung khoén bao 1anh, chiém ty trong cao trong tong nguon vén chu sé hitu trong khi
lai chi tap trung vao mot loai chiing khoan, dan dén tinh trang “trimg déu ¢ trong mot
gi6”. Viéc nay anh huong I6n dén kha ning phan b nguon luc trién khai cac hoat

%2 Ronald J. Gilson & Reinier H. Kraakman, (1984), tidd, tr.616.
33 Noam Sher, (2014), tldd, tr.393.
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dong kinh doanh khac cua TCBL.

- Rui ro phai ganh chiu trach nhiém ddi véi NPT trong truong hop tham dinh
thong tin vé dot phat hanh c6 sai sot.

Viéc xac dinh dung tinh chat va mic d6 rai ro cia BLPHCK c6 ¥ nghia quan
trong trong viéc xay dung cac hang rao phap Iy can thiét dé tao giéi han an toan cho
cac chu thé trong qua trinh thuc hién hoat dong nay.

Thir tr, BLPHCK la hogt dgng kinh doanh ching khoan hén hgp

No6i cach khéc, BLPHCK Ia hoat dong mang tong hoa tinh chat caa cac hoat
dong KDCK khéc. Biéu nay thé hién rd nét khi so sanh BLPHCK véi tirng hoat dong
KDCK cu thé dudi day:

Mét 1, BLPHCK mang tinh chdt ciia hoat déng tu van tai chinh doanh nghiép.

Cung véi BLPHCK, tu van tai chinh doanh nghiép duoc coi la hoat dong ngan
hang dau tu truyén théng. Tén goi cua hoat dong nay xuat phat tir 1i do hoat dong
dugc thuc hién chu yéu dya vao viéc st dung kién thirc chuyén moén trong linh vuc
tai chinh doanh nghiép. Khi nghién ciru vé lich st phat trién cua nganh ngan hang
dau tu, tac gia Alan nhan thay, cac ngan hang dau tu da thuc hién hoat dong tu van
tai chinh doanh nghiép tir cudi thé ky 19, théng qua viéc t6 chic lai cac doanh nghiép
gap kho khin vé tai chinh, dic biét 1a nganh duong sit.3* Cac ngan hang dau tu nay
duoc goi 1a “cac ki su tai chinh”®. Cling véi su phat trién cua thi truong tai chinh,
pham vi hoat d6ng tu van tai chinh doanh nghiép ngay cang duoc ma rong. Cho dén
nay, vé co ban, hoat dong tu van tai chinh doanh nghiép bao gdm cac nghiép vu chinh
nhu: tu van phat hanh, niém yét ching khoén, tu van tai cdu tric doanh nghiép, tu
vin M&A.

Hoat dong BLPHCK va&i noi dung cét 16i thuc hién cac cam két dé dat duoc su
thanh cong cua dot phat hanh. Muén nhu vay, trudc hét, TCBL phai tién hanh tim
hiéu, phan tich va danh gia vé tinh hinh kinh doanh hién tai, dic biét tinh hinh tai
chinh va trién vong trong tuwong lai cia TCPH. Trén co s& dé, tu van cho TCPH
phuong an phat hanh chiing khoén phi hop vai nhu cau va kha nang caa TCPH ciing
nhu cac dién kién luat dinh. Sau khi phuong an phat hanh duoc phé duyét, TCBL tiép
tuc hd trg TCPH chuan bi cac ho so tai liéu can thiét cho dot phat hanh va tién hanh

34 Alan D. Morrison and William J. Wilhelm, Jr, (2007), Investment Banking: Institutions, Politics, and Law,
Oxford University Press Inc, NewYork, tr.175.
3% Alan D. Morrison and William J. Wilhelm, Jr, (2007), #dd, tr.5.
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thu tuc dang ki voi co quan nha nude. Tc gia Vi Thi Kim Lién da nhan dinh, “khéng
thé thuc hién bao 1anh phat hanh khi khdng xem xét vdn dé tai chinh cuia cong ty va
nguroc lai, trong mét dot phat hanh néu chi duea ra dich vu tw van tai chinh khong thoi
thi hiéu qud ciia dot phdt hanh khéng cao... 3. C6 thé nhan thy, tat ca nhitng cong
viéc néu trén duoc TCBL thuc hién thuc chét 1a noi dung cua hoat dong tu van tai
chinh doanh nghiép.

Hai 14, BLPHCK mang tinh chdt ciia hoat dgng mdi gisi chiing khoan

Truéc tién, can khang dinh, BLPHCK 14 hoat dong dién ra trén thi truong so
cap, trong khi méi gigi chung khoan 1a hoat dong dién ra trén thi trudng thi cap. Tuy
nhién, diém chung gitra hai hoat dong thé hién & vai trod tim kiém NDT ¢6 nhu cau
mua chang khoén cua chu thé thuc hién. Bac biét, diém chung nay cang tré nén rd
nét hon khi ddi tuong cua hoat dong mai gidi 1a chimg khoan chwa niém yét, khong
c¢6 co ché giao dich khép 1énh tu dong gitta ngudi mua va ngudi bén.

Trong BLPHCK, cdng viéc quan trong va ciing kho khin nhat cua TCBL la tim
kiém NDT ¢ nhu cau mua chiang khoan ciaa TCPH. Déi véi hinh thac phét hanh
riéng 1€, quy md von can huy dong thuong khdng qué cao vai s6 luong NDT it nén
mot s6 TCPH c6 thé tu minh thuc hién. Tuy nhién, da sb cac TCPH s& gip kho khin
khi phat hanh chizng khoén véi hinh thizc chao ban ra cong ching. Nhiing han ché vé
k§ ning, trinh d6 chuy@n mén, mang ludi quan hé va kinh nghiém nganh nghé cua
TCPH Ia Ii do can tré viéc tim kiém cac NDT. V6i vai trdo dam bao cho viéc phan
phdi chimg khoan duogc thanh cdng, TCBL théng qua mang luéi khach hang di c6
ctia minh cing vaéi uy tin, kinh nghiém sin cé trén thi truong c6 thé d& dang tiép can
duogc s6 luong 16n cac NDT ¢6 nhu cau mua ching khoan. Dic biét, ¢6 thé tan dung
ngay co s¢ khach hang dang st dung dich vu mdi gidi cua chinh TCBL. Theo George,
cac TCBL c6 nhiéu lién hé voi mang ludi khach hang ban e va khach hang t6 chic.
Thong qua cac cudc roadshow, cac TCBL c¢d thé truyén dat gitp NPT c6 dugc thdng
tin quan trong vé dot phat hanh.3

Trén thuc té, cac TCBL thuong hop tac véi nhau thanh 1ap thanh to hop dé bao
lanh cho mot dot phéat hanh nham mé rong mang ludi khach hang. Mot s6 TCBL
trong t6 hop chi co vai tro nhu mot dai ly, tim kiém NBT mua chiing khoan va huong
phi trén sb chimg khoan ban duoc. Vé ban chat, phi nay chinh 1a hoa hong méi giai,

% Vil Thi Kim Lién, (2001), /dd, tr.42.
37 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tidd, tr.2.
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thudong duoc tinh bang phan tram gia tri chimg khoan da ban duoc.

Ba |&, BLPHCK mang tinh chadt cia hoat déng tw van dau tir chitng khoan

Hiéu mét cach chung nhét, hoat dong tu van dau tu ching khoan 1a viéc cung
cap c4c y kién phan tich, danh gi4, khuyén nghi lién quan dén chiing khoan.®® Cac y
kién nay thuong do cac chuyén gia (con goi 1a nha phan tich hoic nha nghién ciru)
dugc cap chang chi hanh nghé thuc hién. Ho thuong xuyén theo dai tinh hinh lién
quan dén cac chung khoan trén thi truong, cap nhat va phan tich céac théng tin ¢ kha
nang anh hudng truc tiép téi bién dong gia cua chimg khoan, dic biét théng tin vé
TCPH, nganh nghé kinh doanh va nén kinh té n6i chung. Két thiic qua trinh nghién
ctru va phan tich thuong bang khuyén nghi mua, ban hoic giir chiang khoan gianh cho
NDT. Trén thi truong, da s6 NDT 14 nhitng nguoi khong duge dio tao bai ban trong
linh vuc dau tu chieng khoan. Mit khéac, ho thuong tién hanh dau tu mot cach riéng
16, kha ning theo ddi, tim kiém cac thong tin lién quan dén chimg khoan dau tu gap
nhiéu kho khin hodc phai tra chi phi rat 16n. Do vay, xu huéng ngay cang nhiéu NDT
dira vao y kién cuia cac nha phén tich dé khic phuc han ché vé trinh d6 chuy&n mén,
kha ning tiép can thong tin cua minh.

Xét trong bdi canh cac dot phat hanh chimg khoan ciing c6 tinh trang twong tu.
NDT it sin sang dau tu vao ching khoan do cac cong ty méi phét hanh vi ¢6 it théng
tin vé tinh hinh hoat dong cia cong ty d6. Két qua 13, cac cdng ty it nhan dugc phan
hoi cua thi trudng vé dot phat hanh chang khoan trong lic ho dang can nhit su phan
hoi nay. Nha nghién ctiru Alan (2007) dd danh gia “nhing vdn d@é nay la nghiém trong
nhat khi chitng khodn dwoc phat hanh lan dau...Chlng déng vai tro nhw mét luc can
doi véi viéc phat hanh ching khoan: cac NDT khong c6 si hiéu biét khéng san sang
mua ching khodn va céac cac cong ty khong san sang huy déng véon ma khong hiéu
biét tot vé phan g cua thi trurong .3

Khi tién hanh BLPHCK, TCBL c6 diéu kién tiép can tryuc tiép cac thong tin vé
tinh hinh hoat dong kinh doanh ciia TCPH. Di ngii chuyén gia phén tich nhiéu kinh
nghiém ciia TCBL s& tién hanh nghién ciu nhitng thong tin nay dé dua ra cac bao cdo
phan tich vé TCPH va ching khoan duoc phét hanh. Béo céo bao gom nhiing danh
gia vé tinh hinh hién tai, trién vong twong lai cia TCPH va sic hap dan cua chiing
khoan phat hanh. TCBL thuong t6 chtic cac budi roadshow dé gigi thiéu vé dot phat

38 Nguyan Ngoc Hoa, (2000), T dién gidi thich thudt ngiz lugt hoc, NXB Céng an nhan dan, Truong Dai hoc
Luat Ha Noi, tr.306.
39 Alan D. Morrison and William J. Wilhelm, Jr, (2007), #dd, tr.5
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hanh téi cac NDT va cung cap cac bao céo phan tich. Pay 1a nhitng théng tin vo cling
quan trong dé NDT xem xét va dua ra quyét dinh c6 ding ki mua chiing khoan phét
hanh hay khéng. C6 thé n6i, viéc 1am trén ciia TCBL chinh 12 viéc thuc hién mot hoat
dong tu van dau tu chitng khoén, véi diém dic thi & ching khoan khuyén nghi mua
chua chinh thirc dua ra luu hanh trén thi truong.

Bon 13, BLPHCK mang tinh chdt cuia hoat déng tw doanh

Diéu nay duoc thé hién qua viéc TCBL phai ding ngudn vén kinh doanh cua
minh d& mua ching khoan cua dot phéat hanh trong truong hop NDT khéng dang ki
mua hét. Ho s& nim gitt s6 chtng khoan nay nhu mét khoan dau tu dai han hoac ngan
han tdy thudc bién dong gié trén thi truong va kha nang chap nhan 13i/15. Day chinh
1a 1i do phéap luat cac nudc thuong quy dinh chu thé mudn thyc hién hoat dong bao
lanh phat hanh phai duoc cip phép thuc hoat dong tu doanh trude d6.4° Biém khéc
biét 16n nhat gitra hai hoat dong ndy nam ¢ “thai d6 thuc hién” cua TCBL. Hoat dong
tu doanh luén duoc thyc hién mot cach cha dong trén co sé chién luoc va ké hoach
dau tu dd dugc xac dinh tir trude d6. Cha thé dau tu ludn kiém soat dugc qué trinh
thuc hién dau tu caa minh, chi tiét téi trng ma chitng khoén, sé luong, gia giao dich,
diém cit 15, chét 13i.... Trong khi d6, viéc nam giir ching khoan khi thuc hién bao
lanh phat hanh 1a diéu hoan toan khdng mong mudn cua TCBL, mang tinh bi dong
mac du trude do da cod du liéu.

Thir nidm, NPT la chii thé “dn danh” trong quan hé BLPHCK

Trong quan hé BLPHCK, NDT khdng phai la cha thé truc tiép tham gia vao
quan hé phép luat nay nhung ludn c6 quyén va loi ich lién quan. Diéu nay thé hién &
chd, mic do BLPHCK 1 quan hé x& hoi phat sinh giira hai cha thé, gém TCBL va
TCPH nhung xét trong pham vi ca qué trinh thyc hién BLPHCK, quan hé nay lun
c6 su lién quan dén bén thir ba I1a NDT. Trong méi quan hé phuc tap nay, TCBL dong
vai tro trung gian “chung nhan” thong tin caa TCPH dé cung cap cho cac NPT trén
thi truong. S& di NPT khong thé truc tiép tiép nhan va ciing khong c¢6 kha nang tham
dinh nhiing théng tin tr TCPH bai nhitng han ché nhéat dinh vé nang luc c& nhan.
NDT thuong 1a nhiing ca thé dau tu doc 1ap, khong c6 mdi lién hé véi nhau, trinh do
chuy&n mén c6 han nén chi phi cho viéc tiép can va danh gia thong tin vé dot phat
hanh rat 16n. V&i thé manh vé d6i ngii nhan sy, mang ludi hoat dong, kinh nghiém va

%0 Chu yéu tai cac nu6e quy dinh diéu kién cap phép doc Iap déi véi ting hoat dong KDCK. Vi du: tai Viét
Nam c6 quy dinh: “CTCK chi duot cap phép thuc hi¢n nghiép vu BLPHCK khi dwoc cap phép thuc hién
nghiép vu tu doanh ching khodn ”, Khoan 3 Biéu 72 Luat Ching khoan nam 2019.
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uy tin, TCBL c6 du kha nang tiép can va tham dinh nhitng théng tin tir TCPH dé cung
cap cho NDT.

Theo théng 18, phi bao 1anh 1a mét hang muc trong téng chi phi chung cua dot
phat hanh va duogc tinh vao gia ching khoan chao ban. Khi ching khoan duoc chao
ban thanh céng cho NDT, c6 nghia, NPT la nguoi phai chi tra khoan phi bao Ianh,
khong phai TCPH. Biéu nay c6 nghia, dé nhan dugc “chitng nhan” vé thdng tin caa
dot phat hanh, NDT théng qua TCPH tra phi cho TCBL. Pay c6 thé xem nhu “sy uy
quyén trong im lang” cua NDT cho TCPH.

Duéi goc d6 quan 1y nha nudce, quan hé “cung cap dich vu” giira TCBL vANDT
cling nhu quan hé “ay quyén” gitta TCPH va NDT la san pham cua nhiing nha lap
phap, khong phai la sy tu thoa thuan gitra cac bén véi nhau. Cac nha lap phap da su
dung TCBL nhu mét “ngudi gac cong” dé bao vé loi ich chinh dang cho NPT, chu
thé ludn & vi tri yéu thé hon rat nhiéu trong quan hé véi TCPH, bang viéc “tu minh”
trao vai tro “ching nhan” cho TCBL ma khdng can céc bén chu thé phai ghi nhan
dudi cac hinh thirc phap If thdng dung nhu vin ban hop dong hay thoa thuan. Do vay,
c6 thé noi, NDT nhu chi thé “4n danh” trong quan hé¢ BLPHCK. Dé dam bao tinh
thuc thi, phap luat thuc dinh cac nudce thuong quy dinh trach nhiém phap ly cia TCBL
trong trudng hop cé sai s6t trong viéc tham dinh thong tin vé dot phat hanh gay thiét
hai cho NDT. Pay dugc xac dinh 1a loai trach nhiém phap 1i ngoai hop dong.

Tai Hoa Ky, muc 11 Dao luat ching khoén 1933 va Qui tic 10b-5 Pao luat giao
dich chung khoan 1934 phan dinh rd mac do trach nhiém phap ly caa TCBL d6i voi
NDT trong hai truong hop, bao gém di véi phan thdng tin mang tinh chuyén mén
va phan théng tin khdng mang tinh chuyén mon.

Tai Trung Quéc, Piéu 29 Luat chiing khoan 2019 chi rd, khi BLPHCK, CTCK
phai kiém tra tinh xac thuc, chinh xéac va toan ven cia hd so chao ban chiing khoan
ra cdng chung. Truong hop vi pham va gay ra bat ki ton that nao cho NPT thi cong
ty phai chiu trach nhiém boi thudng theo quy dinh caa phép luat.

Phap luat Thai Lan cing quy dinh TCBL phai chiu trach nhiém trong truong
hop tuyén bé ding ki va ban céo bach chira tuyén bd hozc thong tin sai léch hoac
khéng tiét 16 su that quan trong can dugc néu trong do, trir khi chimg minh duoc rang
ho khdng biét vé su that hodc bai vi tri caa ho khong thé biét.:

Tém lai, viéc nhin nhan dung vi tri, vai tro cuia NPT trong quan hé BLPHCK la

“1 Pao luat Chuang khoan va Giao dich, B.E. 2535 cua Thai Lan, ban hanh ngay 12/03/2019, §83.
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co so dé cac nha 1am luat dua ra cac quy dinh phd hgp nham diéu chinh hanh vi cua
chu thé thyc hién hoat dong bao 1anh phat hanh. Qua d6, nham bao vé quyén loi chinh
dang cho NDT trén thi truong.

Thir sau, chii thé theec hién BLPHCK thwong phdi tuan thi cac gidi han an
toan trong qua trinh trién khai theec hién nghigp vie BLPHCK

Dic trung ndy hoan toan xuit phat tir tich chat rui ro cao cua hoat dong
BLPHCK. Trong cac loai hinh bao lanh phat hanh, bao Ianh theo hinh thirc cam két
chéc chan c6 mirc d6 rai ro cao nhét boi phai cam két mua toan bo chang khoan cua
dot phat hanh dé phan phdi lai. Do vay, gigi han an toan thuong dat ra ddi véi hinh
thizc bao 18nh ndy va ¢ mic do nghiém ngat nhat. Mang tinh chét caa hoat dong tu
doanh nén bao 14nh theo hinh thac cam két chic chic phai tuan tha cac gigi han vé
han muc vén dau tu, ty 1& dau tu xét trong pham vi hoat dong BLPHCK noi riéng va
pham vi toan bo hoat dong dau tu cia TCBL n6i chung. Vi du tai Viét Nam, han mic
vén dau tu phai dam bao tong gid tri cua tat ca cac hop dong bao 1anh phat hanh theo
hinh thirc cam két chic chan con hiéu luc khong duoc [6n hon 100% vén chu so hitu
tinh theo béo cao tai chinh qui gan nhat*%; dong thoi khong duge dau tu qua 70% von
chu sé hitu vao ¢ phiéu, phan von gop va du an kinh doanh®. Ty 18 du tu vao mot
TCPH ciing phai dam bao khong dugc dau tu qua 15% tong sb ¢o phiéu, chung chi
quy dang lwu hanh cua mot to chirc chua niém yét* va 20% dbi véi té chic niém
yét*>. Nhitng giéi han ndy nham dam bao an toan vé& ngudn vén ciing nhu phén tan
rai ro trong hoat dong dau tu chirng khoan cia TCBL.

Ngoai ra, TCBL phai tuan tha gidi han an toan trong quan hé véi TCPH va NDT
dé tranh xung dot loi ich. Thong thuong, phap luat cac nuéc khong cho phép TCBL
cung cap dich vu bao lanh cho TCPH va phan phéi chitng khoan cho mét s6 doi tuong
thuoc dién c6 lién quan dén TCBL.

Vé noi dung nay, nha lam luat Trung Quédc da lya chon cach thtc diéu chinh
“ngi long dau vao” va “that chit dau ra”. Cu thé, phap luat cho phép TCPH chiing

42 Thong tu s6 210/2012/TT-BTC ngay 30/11/2012 hudng dan vé thanh I4p va hoat dong cong ty chimng khoén,
Diém a Khoan 2 Diéu 54. ,

3 Thong tu s6 07/2016/TT-BTC ngay 18/01/2016 sira di, bd sung mot sé diéu cua Thong tu s6 210/2012/TT-
BTC ngay 30/11/2012 huéng dan vé thanh 1ap va hoat dong cong ty chiing khoan, Khoan 14 Biéu 1.

4 Théng tu sb 07/2016/TT-BTC, tldd, Khoan 14 Diéu 1.

%5 Théng tu sb 210/2012/TT-BTC, tldd, Diém ¢ Khoan 4 Diéu 44.
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khoan ra cong ching dugc doc 1ap lua chon TCBL.* BU lai, quy dinh pham vi rat
rong cac d6i twong ma TCBL khong duoc phan phdi ¢é phan trong qua trinh TCPH
chao béan c6 phan lan dau ra cong ching.*” Nhimg dbi twong nay chu yéu cé lién quan
vé lgi ich, vé tinh chat s¢ hitu, quan hé nhéan than... dén TCBL hoic TCPH. Tham
chi, quy dinh con bao ham ca ddi twong la nhiing cac té chic, ca nhan c6 kha niang
dan dén hanh vi khong ding dan hoac thu loi bat chinh théng qua viéc phan b ching
khoan.

Kiém soat theo huéng nghiém ngat hon, phap luat Thai Lan “thit chat ca dau
vao va dau ra”. Ban kiém soét thi truong vdn cua Thai Lan di ban hanh Qui tac, diéu
kién va thi tuc BLPHCK, trong d6 quy dinh rat cu thé cac trudng hop cdm tham gia
voi tu cach 1a TCBL phat hanh va cac truong hop khong dugc dang ki mua ching
khoan phat hanh vi 6 lién quan dén TCBL.*® Trong khi d6, cac nha 1am luat tai Viét
Nam lya chon cach thic “that chit dau vao”. Quy dinh phap luat khdng cho phép
TCBL duoc bao 1anh theo hinh thizc cam két chac chan hoic 1 ngudi bao 1anh chinh
dbi voi cac TCPH thudc dbi twong c6 lién quan voi TCBL.4

Nhin chung, viéc dit ra cac giGi han an toan 1a bién phéap hitu hiéu dé giam thiéu
rai ro cho hoat dong BLPHCK. Pay duoc coi 13 “hanh lang dan duong” dé dam bao
an toan cho céc chu thé trong qué trinh t6 chuc thuc hién hoat dong nay.

Tom lai, viéc nhan dién dung cac dac trung cia BLPHCK c¢6 y nghia v6 cung
quan trong, 1a co s& 1y luan dé cac nha 1am luat xay dung hanh lang phap Iy phu hop
cho hoat dong BLPHCK. Chi c¢6 nhu vay, hoat dong BLPHCK méi duoc trién khai
hiéu qua trén thuc té, ddng thoi dam bao tinh an toan cho cac cha thé thuc hién noi
riéng va TTCK néi chung. Ngoai ra, két qua nghién ctru néu trén ciing da tra 16i cho
cau hoi nghién ctu s 1 vé dac thi caa hoat dong BLPHCK va chitng minh gia dinh
kém theo dugc NCS dit ra trong luan an 1a dung dan.

1.1.2.3. Bdn chdt phéap ly ciia bdo 1anh phat hanh chizng khoan

Qua nghién ctu vé khai niém va dic diém cua BLPHCK néu trén, tac gia luan

%6 |_uat chiing khoan Trung Quédc, tldd, Piéu 27.

47 Quyét dinh s6 144 dwoc Uy ban diéu tiét Ching khoan Trung Quéc thdng qua ngay 14/06/2018 vé viéc sira
dbi cac bién phap quan 1y phat hanh va BLPHCK, Diéu 16.

48 Thong béo s6 Tor Thor.27/2559 c6 hiéu lrc ngay 01/08/2016 cia Ban kiém soét thi truong vén Thai Lan vé
viéc ban hanh Qui téc, diéu kién va thi tuc BLPHCK, Diéu 8 va 20.

% Thong tw s6 210/2012/TT-BTC ngay 30/11/2012 hwéng dan vé thanh Iap va hoat dong cong ty ching khoan,
Diéu 55.
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an cho rang ban chat phap ly cia BLPHCK dugc thé hién & mot sé nhan dinh sau:

Thet nhat, BLPHCK khéng theo tinh than caa cach hiéu phé théng vé khéi niém
“bao 1dnh”*° néi chung va ciing khic hoan toan vé ban chat véi bao 1anh trong khoa
hoc luat dan sy noi riéng®t. BLPHCK khong phai la mot giao dich bao dam thuc hién
nghia vu theo quy dinh cta Bo luat dan sw.5? Vé van dé ndy, tac gia Nguyén Vian
Tuyén (2014)%® da luan giai hop ly rang, d6i tuong cua hanh vi bao 14anh phéat hanh
chinh 1a viéc phat hanh chiing khoan ra cong ching cia TCPH va vé ban chat, viéc
phéat hanh ching khoan 1a quyén chir khong phai 1a mot nghia vu tai san caa TCPH
can phai thuc hién déi v6i nguoi thir ba.

Thet hai, BLPHCK 12 mét hop dong dich vu trong linh vuc ching khoan dugc
giao két gitta TCBL v&i TCPH, theo d6 TCBL cam két véi TCPH nhan mua mot
phan hoic toan bd chiing khoan cia TCPH dé ban lai hoic mua sb ching khoan con
lai chua duoc phan phéi hét hodc cb ging téi da dé phan phdi sé chiing khoan can
phét hanh ciia TCPH (Khoan 31 Diéu 4 Luat Ching khoan 2019).

V& noi dung nay, tac gia luan an ddng y vai quan diém cho rang, ban chat phap
ly cia BLPHCK 12 viéc TCBL thuc hién cac cam két theo hop dong véi TCPH, nham
thuc hién mot hodc mot s hoat dong dé phét hanh chiing khoan.®* Hoat dong quan
trong nhat va khéng thé thiéu trong noi dung cam két BLPHCK chinh 1a cam két vé
phuong thuc bao 1anh. Theo d6, TCBL cam két mua chtng khoan (c6 thé mua mot
sb lugng ching khoan nhat dinh cia TCPH dé ban lai cho NPT hoic mua sé ching
khoan con lai chua duoc NPT mua hét) hoidc nd luc téi da phan phdi ching khoan
cho TCPH. Néu khong c6 noi dung cam két vé phuong thic bao Ianh thi khéng dugc
coi 13 BLPHCK. Dbiéu nay thé hién trong cach xac dinh noi ham khai niém BLPHCK
cuia phap luat da s6 cac nudc dya trén tiéu chi vé phuong thic bao 1anh. Ngoai cam

5 Theo cé4ch hiéu phé théng, “bao 1anh 1a viéc bao dam nguwoi khéc thuc hién mér nghia vu va chiu trach
nhiém néu nguoi dé khéong thuc hién”- xem Hoang Phé, (2020), Tir dién Tiéng Viét, NXB Hong Puc, Vién
Ngbn ngtt hoc, tr.48.

%1 Trong khoa hoc luat dan su, “bco Ianh Ia bién phap bdo dam thuc hién nghia vu dan su, theo dé nguoi bdo
lanh dimg ra cam két véi bén c6 quyén veé viéc he ¢6 trach nhiém dung tai san ciia minh dé thuc hién nghia vu
thay cho bén cé nghia vu néu dén thoi han thuc hién nghia vu ma bén cé nghia vy khéng thuc hi¢n, thuc hién
khéng diing, khéng day dii nghia vu cua minh”- xem Nguyén Ngoc Hoa, (1999), Tur dién gidi thich thudt nga
lugt hoc, NXB Céng an nhan dan, Truong Dai hoc Luat Ha Nai, tr.20 va Bo luat Dan sy sé 91/2015/QH13
ngay 24/11/2015, Khoan 1 Diéu 335

52 Piéu 292 Bo luat Dan sy 2015.

53 Nguyén Vin Tuyén, (2014), Gido trinh Lugt chizng khoan, NXB Giéo duc Viét Nam, tr.132.

5 Pham Thi Giang Thu, 2004, Mt sé van dé vé phap lugt chiing khoan va TTCK & Viét Nam, NXB Chinh tri
quéc gia, tr.140.
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két vé phuong thic bao 1anh, TCBL c6 thé thyc hién mot sé hoat dong khac cho
TCPH, nhu tur van vé hd so thi tuc chao ban, dinh gia chung khoan, xay dung ban
c&o bach hoic thuc hién cac bién phéap binh 6n gia chimg khoan (thudng chi &p dung
tai TTCK phét trién). Pay 1a nhitng hoat dong mang tinh phu trg, bo sung cho viéc
thuc hién phuong thirc bao lanh.

Thir ba, BLPHCK la mét hoat dong kinh doanh thuwong mai dac thu.

Mac du Luat thwong mai Viét Nam hién hanh chua quy dinh r6 BLPHCK la mét
loai hinh dich vu thuwong mai nhung theo théng 1& quéc té, hoat dong nay ludn dugc
xem |a hoat dong thuong mai dic thd va chiu sy diéu chinh cua phap luat thuong mai
(voi tu cach 1a luat chung) va luat ching khoédn (véi tu cach la luat chuyén nganh).
Trong do, TCBL vai tu cach 1a bén cung tng dich vu con TCPH vai tu cach bén sur
dung dich vu. Nbi dung trong tam cua dich vu 1a cam két s& mua chiing khoén cua
TCPH dé ban lai cho NDT hoic mua s6 ching khoan con lai chua dugc phan phdi
hét hoac thyc hién phan phéi chiang khoan cho NDT. Ngoai ra, hai bén cd thé thoa
thuan thém cac cong viéc khac nhu tr van vé hd so thu tuc chao ban, dinh gia ching
khoan, xay dung ban céo bach... Péi lai, TCPH c6 nghia vu thanh toan cho TCBL
mot khoan phi dich vu, thuong goi la phi bao 1&nh. Thong thuong, mac phi bao 1anh
ty 1& thuan véi mtc d6 cung ung dich vu hay mirc do cam két cuaa TCBL.

Thet fr, ban chat phap Iy caa quan hé BLPHCK khéong phai 1a quan hé dai dién
hay quan hé ay quyén

V& van dé nay, da ting c6 quan diém cho riang quan hé giira TCBL va TCPH la
quan hé ay quyén hay quan hé dai dién. V& nguyén tic, néu coi ban chat phap ly cua
BLPHCK la quan hé uy quyén hay quan hé dai dién thi TCBL phai thuc hién céc
cong viéc lién quan dén phat hanh chang khoan vi loi ich cia TCPH va dat loi ich
cua TCPH Ién trén lgi ich cta minh, tham chi khong dugc hanh xir vurgt qué pham vi
tham quyén dai dién. Con néu coi la quan hé cung cap dich vu thong thudng trong
thuong mai thi pham vi trdch nhiém cua TCBL s€ duoc xac dinh bai gigi han thoa
thuan cua céc bén trong hop dong. Tai My, québc gia c6 TTCK phét trién bac nhat,
van dé nay da duoc tryc tiép dé cap dén trong phan quyét ngay 08/12/2011 cua toa
phtc tham NewYork lién quan dén vy kién giita EBC I, Inc va Goldman Sachs & Co
khi Goldman Sachs & Co 1a don vi bao lanh cho dot IPO c6 phiéu pho théng cua
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EBC I, Inc.®® Bén nguyén don EBC I, Inc da c4o budc Goldman Sachs vi pham nghia
vu ty thac khi dua ra 161 khuy@n vé cac diéu kién thi truong dé dinh gia c¢6 phiéu chao
ban di gy thiét hai cho nguyén don.® EBC I, Inc cho ring, Goldman Sachs 13 ngudi
dugc uy thac cua nguyén don nén nguyén don da dwa vao loi khuyén cuaa cac chuyén
gia Goldman Sachs trong viéc xay dung cac diéu khoan cho dot IPO ctia minh va da
dat niém tin, su tin tuong vao Goldman Sachs. Tuy nhién, theo quan diém cua toa
phtc tham, TCBL khéng c¢6 nghia vu uy thac ddi véi TCPH bai bon i do: 1) Thoa
thuan bao 1anh phat hanh 1a két qua caa mot cude thuong lugng phirc tap kéo dai gitra
cac bén, mdi bén déu dugc dai dién boi luat su; 2) Pinh gia ching khoan 1a mot diéu
khoan thuong luong cua hop dong dich vu BLPHCK; 3) Thoéa thuan bao 1anh khdng
tao ra mi quan hé khac biét vé& do tin ciy cao hon ma tir d6 cac nghia vu uy thac c6
thé duoc &p dung va 4) Méi quan hé bao 1anh vén 1a déi nghich vi nguoi bao Ianh
phat hanh c6 dong co dé dinh gia chiing khoan thap gilp dé dang ban cé phan hon,
trong khi TCPH tim kiém murc gia cao hon dé t6i da hoa sé tién thu duoc tir dot chao
ban. Mot méi quan hé dbi nghich nhu vay khong thé 1am phat sinh méi quan hé uy
thac. Tuy nhién, day chi 1a cach giai thich cua mét tiéu bang vé méi quan hé giira
TCBL va TCPH. Khéng c6 gi dam bao rang céc toa an khac va cac tiéu bang khac s&
tuan theo hoic ap dung luat NewYork vé vin dé nay. Do viy, trong thuc té, dé giam
thiéu rui ro, cac TCBL thuong b sung diéu khoan loai bo nghia vu uy thac cia minh
trong thoa thuan bao lanh ki vai TCPH.

Tai Viét Nam, phép luat khong quy dinh rd vé tiéu chuan “chim séc” caa TCBL
trong quan hé véi TCPH. Bong thoi, trén thyc té, trong pham vi tim hiéu cua tac gia
luan &n, chwa c6 vu tranh chap nao vé hop déng dich vu BLPHCK lién quan dén trach
nhiém nay dé thé hién quan diém cia co quan xét xir. VGi cach hiéu vé quan hé dai
dién theo uy quyén dugc quy dinh tai Diéu 134 va 138 B luat dan sy, tac gia luan &n
cho rang ¢6 co s¢ dé khang dinh méi quan hé gitta TCBL va TCPH khong phai l1a
quan hé uy quyén, bai vi TCBL khdng nhan danh TCPH khi thuc hién cong viéc bao
l&nh va gidi han trach nhiém chi trong pham vi da duoc hai bén thoa thuan tai hop

% Edmund H. Mantell, (2014), 4 Theory of Underwriter’s Risk Management in a Firm-Commitment Initial
Public Offering, Review of Quantitative Finance and Accounting, Vol.46, No.1, tr2.

% Tai My, quan hé ay thac duoc hiéu theo dinh nghia vé quan hé dai dién tai Ban phét biéu sé 3 vé dai dién
(“Restatement on Agency 3®), 1a quan h¢ phat sinh tir sy dong y ctia mot ngudi cho phép ngudi khac thay mit
minh, kiém soat nguoi khac hanh déng thay mat minh va ngudi khac ciing ciing dong ¥ hanh dong nhu vay.
Nguoi dai dién phai hanh déng vi lgi ich cua nguoi duoc dai dién.
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ddng dich vu bao Ianh, khéng bat budc hoan toan vi loi ich caa TCPH.

Thuc chat, BLPHCK la mét giao dich hop dong, phat sinh giira hai chu thé trén
TTCK, TCBL va TCPH, duoc hinh thanh trén co so Y chi tu nguyén cua moi bén.
Hinh thtic phap Iy cia mdi quan hé nay 1a hop ddng BLPHCK. Do tinh chit phic tap
cua quan hé BLPHCK va noi dung cét 18i cia BLPHCK 1a phuong thic bao 14nh,
phap luat cac nude thudng quy dinh noi dung téi thiéu cua hop dong BLPHCK. Hop
ddng bao gdm nhiing diéu khoan téi thiéu quy dinh vé quyén va nghia vu cua cac bén
phét sinh trong qué trinh thyc hién cam két vé phuong thuc bao lanh. Céac bén c6 thé
thoa thuan nhirng noi dung cdng viéc khac thuéc noi dung hoat dong BLPHCK vao
hop dong BLPHCK.

Viéc xac dinh rd ban chat phép ly cia BLPHCK néu trén c6 ¥ nghia quan trong
trong viéc xac dinh nguyén tic diéu chinh caa phap luat d6i véi hoat dong BLPHCK
Va co s& phap 1y diéu chinh hoat dong nay.

1.1.3. Phan logi bdo 1&nh phat hanh ching khoan

Vé mit ly thuyét, c6 thé dua vao cac tiéu chi khac nhau dé phan loai BLPHCK.
Tuy nhién, trong pham vi nghién ciu caa luan an, luan &n chi dé cap dén viéc phan
loai BLPHCK theo ti€u chi phuong thirc thuc hién bai hai li do chinh sau: (i) tiéu chi
phan loai nay thé hién rd nét nhat dic thu vé ndi dung ciing nhu vai trd cia BLPHCK,
lam co s& quan trong cho cac nha lam luat xay dung hang lang phap ly quan ly hoat
dong BLPHCK mét céch an toan va hiéu qua; (i) day 1a cach phan loai phd bién nhét,
dugc thira nhan trong khoa hoc phép ly va phap luat thuc dinh & da sé cac nuéce trén
thé gidi, duoc sir dung lam cin ctr xac dinh ndi ham cua khai niém BLPHCK.

Theo tiéu chi phuong thic thuc hién bao lanh, BLPHCK dugc phéan lam ba loai
sau day:

1.1.3.1. Bdo 18nh theo phiong thirc cam két chac chan

Theo phuong thirc cam két chic chan, TCBL cam két s& mua toan bo hoac mét
phan chiing khoan ciia TCPH dé phan phéi lai cho NDT. Gia mua thuong la gia chiét
khau so véi gia chao ban chinh thuc ra cong ching. Chénh léch giita gia mua cua
TCBL va gia chao ban ra cong ching chinh la phi bao 1anh. Xét dudi goc d6 nghiép
vu, nhu Sung va Haim nhén dinh, “trong mét cam két chdac chan, ngan hang dau tw
thuc hién ba dich vu riéng biét: (i) khoi tao va quan Iy dot phat hanh, (ii) bdo lanh
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rii ro lién quan dén dot phat hanh va (i) phan phai chitng khoan cho NBT”%. Phi
bao 14nh 1a khoan bu dap cho TCBL dé thyc hién ca ba dich vu trén. Do d6, phi bao
lanh ciing duoc chia thanh ba phan, gom phi quan Iy, phi bao 1anh (cho viéc chap
nhan rai ro) va phi phan phéi chang khoén.

Uu diém cua phuong thirc bao 1anh véi cam két chac chan 14 viec TCPH luén
huy dong duoc du s6 vén can thiét, trong khi TCBL dugc husng mic phi bao 1anh
cao. Vi viy, phuong thirc nay thuong duoc cac TCPH lan dau tién chao ban ching
khoan ra cong ching lva chon dé dam bao s thanh cong cho dot chao ban trong bdi
canh théng tin vé TCPH va ching khoan chao ban chwa duoc nhiéu NDT trén thi
truong biét dén. Tuy nhién, dudi goc d6 cua TCBL, tinh rui ro cao 1a han ché 16n nhat
cua phuong thic bao 13nh cam két chac chan. Trong truong hop khong phan phdi
dugc hét chiing khoan (chu yéu do gia chao ban chinh thiic qua cao so voi gia thi
truong tai ngay chao béan), TCBL budc phai nim giit ching khoan nhu mot khoan
dau tu voi s6 luong 16n, gid von cao nhung tinh thanh khoan kém. Chinh diéu nay
dan dén tinh trang TCBL thudng c6 xu hudéng dinh gia thap ching khoan dé tiang sirc
hap dan véi NDT, giam rai ro khéng ban hét ching khoén, gy thiét hai cho TCPH.
Do vay, dé han ché rai ro cho TCBL va bao vé quyén loi chinh dang cho TCPH, dam
bao sy 6n dinh cia TTCK, nha 1am luat cac nude thudng dit ra cac diéu kién chit ché
cho viéc ap dung phuong thirc bao 1anh nay. Vi du nhu yéu cau vé gia tri tdi da dugc
phép bao I1anh hay han ché bao l1anh cho cac ddi twong 1a ngudi ¢6 lién quan. Hoic
cho phép cac TCBL duoc thanh l4p t6 hop bao 1anh dé chia sé bét rai ro. Ngoai ra,
tai mot s6 nuéc c6 TTCK phat trién nhu My hay Nhat Ban, Thai Lan, nha lam luat
con cho phép TCBL thuc hién quyén chon phan b vugt mic nhu mot cong cu dé
quan ly viéc hity cac don hang dy kién dang ky mua cua NPT nham cha dong han
ché rai ro phéat sinh tir phuong thirc cam két chac chan.

1.1.3.2. Bao lanh theo phuong thirc dy phong

Bao lanh theo phuong thuc du phong 14 viéc TCBL cam két mua nét s6 chang
khoan con lai chua dugc phan phéi hét cia TCPH. Phuong thic dy phong thuong
dugc &p dung khi TCPH chao béan c¢6 phan cho ¢ dong hién hitu, dy phong cho
truong hop mot sé ¢6 dong khong mudn mua thém co phiéu cua cong ty. Vé mat ly
thuyét, phuong thirc bao 1anh du phong va phuong thiic bao 1anh cam két chic chan

57 Sung C. Bae and Haim Levy, (1990), The Valuation of Firm Commitment Underwriting Contracts for
Seasond New Equity Issues: Theory and Evidence, Financial Management, Vol.19, No.2, tr48.
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c6 mirc d6 rui ro cao nhat bang nhau, xay ra khi TCBL phai mua toan b chiing khoén
cua dot phat hanh do khong phan phéi duoc cho NDT nao hoic tat ca céc co dong
déu tir chdi mua ching khoan. Tuy nhién, trén thuc té, kha ning khong c6 cd dong
nao dang ki mua c6 phan rat thap. Li do boi, da s6 co dong 1a nhitng ngudi ¢ mong
muén dugc mua cd phan phat hanh thém, thé hién qua viéc biéu quyét thong qua
quyét dinh chao ban c6 phan cua cong ty. Noi cach khac, phuong thic bao 1anh dy
phong thuong c6 muc d6 rai ro thiap hon phuong thirc bao 1anh cam két chic chan.

Mtc d6 phd bién cua phuong thic bao 13nh di phong c6 su khéc biét dang ké
giita cac qudc gia. Tai My, viéc chao ban c6 phan cho cé dong hién hiru cing phuong
thirc bao 1anh dy phong gan nhu bién mét vao dau nhitng nam 1980. Thay vao d6, xu
hudng hién nay tai M va nhiéu qudc gia lua chon viéc phéat hanh bé sung ¢ phan ra
cdng chdng gan lién véi phuong thic bao 1&nh cam két chic chin. Trong khi do, tai
cac thi truong von nhé hon nhu Canada hay mét s6 nuéc chau Au hoic tai Viét Nam,
phuong thuc bao 1anh dyu phong van duoc sir dung.5® Sy khéc biét ndy xuat phat tir
hai trudng phai quan diém ddi 1ap nhau vé quyén uu tién mua c6 phan cua c6 déng
gitta cac nuéc. Tai My, cac co dong duoc coi 1a cac NDT cd thé ky két cac quy tic
co ban caa hop ddng thanh Iap céng ty véi nhau va véi cac thanh vién khéc cua cong
ty. Tu do hop dong 1a mét bién phép bao vé day da cho céc c6 dong. Néu cac ¢ dong
mudn ¢6 quyén uu tién mua cb phan, ho s& théa thuan dé dua chiing vao diéu Ié cong
ty. Nguoc lai, cac nuée chau Au khong ¢ su tin tudng trong tu vao vu thé cua ty do
hop ddng, nha Iam luat cho rang quyén tai san cua cac ¢d dong can dugc bao vé manh
mé hon théng qua cac quy tac bat budc.5® Do vay, quyén vu tién mua cb phan cua cb
dong hién hiru thuong dugc ghi nhan trong luat doanh nghiép cac nudc va tro thanh
nguyén nhan chinh din dén viéc phuong thic bao 1anh dy phong van dang tiép tuc
duogc sir dung va phat trién tai cac nudc nay, trong dé co Viét Nam.

1.1.3.3. Bdo ldnh theo phiong thirc né lyc t6i da

Phuong thirc ndy con c6 tén goi khac 1a phuong thirc ¢6 gang toi da hoic phuong
thire nd luc tét nhat. Noi dung cdt 16i 1a viéc TCBL cam két s& ¢6 gang nd luc hét sic
dé ban mot sé lugng chiing khoan nhat dinh ra thi truong, néu khong phan phéi hét

%8 Oyvind Bohrena, B. Espen Eckbob and Dag Michalsena, (1997), Why Underwriter Rights Offerings? Some
New Evidence, Journal of Financial Economics, Vol 46, Issue 2, tr224.

%9 Marco Ventoruzzo, (2013), Issuing New Shares and Preemptive Rights: A Comparative Analysis, Richmond
Journal of Global Law & Business,Vol.12, No.4, tr542.
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s& tra lai cho TCPH. Thuc chét, phuong thic bao lanh vai nd luc t6i da vé mat ky
thuat hoan toan khong phai la bao 1&nh phat hanh vi TCBL khéng mua ching khoan
tir TCPH. TCBL ¢6 vai trd nhu mot nha méi gisi hoic dai ly cho TCPH.®° TCPH phai
chiu rai ro khéng chac chan vé sé tién thu duoc tir viéc chao ban. Tuy timg truong
hop cu thé, cac bén cd thé linh hoat thoa thuan ap dung phuong thic bao 14nh véi nd
luc téi da theo nhiéu hudng khac nhau. Theo phép luat My, cac bén cd thé thoa thuan
mot diéu khoan, goi 1a diéu khoan dy phong, theo d6, cic bén dong y rang c6 mot
diéu kién duoc thyc hién ddi voi dot chao ban phai xay ra truéc khi TCPH nhan dugc
tién va NDT nhan duogc chiing khoén cua ho, néu diéu kién khong dugc dap tmg, dot
chao ban bi huy bo. Diéu kién ndy cd thé 1a chao ban “tit ca hoic khong” (tat ca
chung khoan phai duoc chao ban thanh cong, néu khong s& huy dot chao ban) hoic
chao ban “tdi thiéu-t6i da” (phai ban duoc sb luong chieng khoan téi thiéu néu khdng
dot chao béan bi hay bs). Nhimg dot chao béan véi diéu khoan nhu vay thuong dugc
goi 1a chao béan du phong nd luc tbi da.®* Theo danh gia cua Craig, “hdu nhir tat ca
cac cong ty chao ban ching khoan ra cong chang tai My sé sir dung phuong thirc bdo
l4anh né luc tot nhat hodc cam két chac chén cho dot |PO ciia minh 82

Véi phuong thire bao 1anh nd luc téi da, TCBL nhan duoc muc phi bao 1anh
thip hon so véi hai phuong thirc bao 1anh trén, bai ho “khdng phdi bdo dam vé sé
tien thu dwoc cho TCPH khi nhu cau cé phiéu khoéng chdc chin, ma ho chi cam keét
né luec hét sire dé tiép thi dot phat hanh %3, Cac hoat dong tiép thi chu yéu duogc thuc
hién trong giai doan ban ching khoan thay vi phai to chirc céc budi roadshow trudc
d6 dé thu thap thong tin vé nhu cau cua NDT nhu d6i véi phuong thirc cam két chic
chan. Phuong thirc bao 1anh nd luc t6i da thuong duoc sir dung trong cac dot chao
ban véi gia tri nho, phi hop véi kha nang chi tra phi bao 1anh thap cua TCPH hoac
cac dot phat hanh ma thong tin vé ching khoan da qua pho bién trén thi truong.® Doi
tugng NPT hudng toi cha yéu 1a nhitng NPT nhé 1é. Mic phi bao 1anh thuong duoc

60 Dana B. Klinges, (1985), Expanding the Liability of Managing Underwriters Under the Securites Act of
1933, Fordham Law Review, Vol.53, Issue.5, tr.1064;

61 Robert B. Robbins, (2013), Structuring Best Efforts Offerings and Closing Under Rule 10b-9, The American
Law Institute Continuing Legal Education.

62 Craig G. Dunbar, (1998), The Choice between Firm-Commitment and Best-Efforts Offering Methods in
IPOs: The Effect of Unsuccessful Offers, Jounal of Financial Intermediation 7, Article No. JF980232, tr61.

8 Lena Chua, (1995), A Reexamination of the Costs of Firm Commitment and Best Efforts IPOs, The Financial
Review Vol.30 No.2, tr338.

8 Ann Guenther Sherman, (1992), The Pricing of Best Efforts New Issues, The Journal of Finance, Vol.47,
No.2, tr.783.
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tinh theo ty 1¢ phan tram gia tri ching khoan da duoc ban (con duoc goi la hoa hong).

TOm lai, sy khac nhau co ban giita cac phuong thirc bao 13nh néu trén, gidng
nhu David®® d3 nhan xét, véi phuong thirc cam két chac chic, TCBL thay TCPH chap
nhan moi rai ro lién quan dén két qua chao ban chang khoan, trong khi véi phuong
thizc nd luc tdi da, TCPH tu chiu moi rai ro. Néu lua chon phuong thirc bao 1anh du
phong, rii ro dugc chia cho ca hai bén cha thé. Nhin chung, véi cach phan loai
BLPHCK duya vao ti€u chi phuong thitrc thuc hién, viéc nhan dién rd tung phuong
thirc ¢6 y nghia quan trong ddi véi cac chu thé trén thi truong. Vé phia TCPH, nhu
Craig di ting nhan xét, “xac sudt thanh cdng cia cdc dot chao ban chizng khoén ra
cdng ching khac nhau néu si dung phirong thirc bao ldnh khdc nhau. Pot chao ban
khong thanh cong gay ton kém cho cac TCPH. Do dé, dé toi thiéu hoa chi phi phat
hanh, nén chon phirong thirc bao 13nh véi xac sudt thanh cong cao nhar 8. Véi tu
cach chu thé truc tiép thuc hién, TCBL c6 nhiéu co hoi lya chon phuong thirc bao
1anh phi hop véi nang luc va khau vi rai ro ciia minh trong ting thoi diém, qua dé
tang truang doanh thu dich vu ddng thoi van dam bao an toan hoat dong. Vé phia co
quan quan Iy, nhan dién dang tinh chit va mic d6 rai ro cua ting phuong thirc bao
lanh 14 co s& khoa hoc dé xay dung co ché quan ly phd hop twong tng, dam bao an
toan, han ché rui ro cho hoat dong cua cac TCBL.

1.1.4. Ngi dung ce bdn cia hoat dgng bdo 1anh phat hanh chi#ng khoan

Duéi goc dd chuyén mén nghiép vu, ndi dung hoat dong BLPHCK bao gdm
nhitng cong viéc hay hoat dong do TCBL thuc hién trong qué trinh cung céap dich vu
BLPHCK cho TCPH. Cu thé gom mét sb cdng viéc chinh sau:

Thir nhat, tee védn tai chinh dé xay dung ké hogch phat hanh chiéng khoan.

Vé khia canh hoat dong kinh doanh, thuc chat, tu van tai chinh va BLPHCK 13
hai nghiép vu kinh doanh doc lap trén TTCK nhung c¢6 mdi quan hé mat thiét voi
nhau. Pac biét trong truong hop chao ban ching khoan ra cong chung, tu van tai
chinh 1a mot phan trong nghiép vu BLPHCK. Céng viéc tu van tai chinh dugc TCBL
thuc hién trugc khi quyét dinh viéc BLPHCK. Péng vai trd nhu mot ¢6 van, TCBL
s& tién hanh xem xét tinh hinh tai chinh va tinh hinh t6 chtic quan Iy doanh nghiép,
phan tich cac chi tiéu tai chinh, danh gia trién vong kinh doanh cia TCPH, 1am co s&

% David P. Baron, (1979), The Incentive Problem and the Design of Investment Banking Contracts, Journal of
Banking and Finance, Vol.3.

% Craig G. Dunbar, (1998), The Choice between Firm-Commitment and Best-Efforts Offering Methods in
IPOs: The Effect of Unsuccessful Offers, Jounal of Financial Intermediation 7, Article No. JF980232, tr.61.
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dé dua ra quyét dinh bao 1anh phét hanh. Tai cac nudc quan ly hoat dong chao ban
chtng khoan theo co ché chat luwong nhu Viét Nam, khi viéc chao ban chiing khoén
ra cong ching phai dap tng mot sé diéu kién nhat dinh thi pham vi cdng viéc tu van
dugc mo rong hon. TCBL phai xem xét va dua ra danh gia vé mic d6 dap ang cac
diéu kién luat dinh cua TCPH, tir d6 tu van phuong 4n chuan hoa.

Thong thuong, TCBL xac dinh tu van tai chinh 1a mot dich vu doc lap voi dich
vu BLPHCK va ki hop dong tu van phét hanh véi TCPH (con goi la hop dong tién
bao 14nh). Viéc ky hop dong doc l1ap cha yéu mang lai nhiéu loi ich cho phia TCBL.
TCBL c6 diéu kién tim hiéu dé danh gia vé trién vong caa TCPH va chat lugng ching
khoan chao ban trudc khi ra quyét dinh nhan bao 1anh phat hanh. Bong thai, con gitp
TCBL chic chin thu duoc khoan phi dich vu riéng ma khdng phu thudc vao viéc
BLPHCK c6 dugc tién hanh hay khong.

Thir hai, dinh gia ching khoan chao ban.

binh gia chang khoan la cong viéc doi hoi kinh nghiém va chuyén mon sau.
TCPH thuong yéu cau TCBL thuc hién nhe mét phan trong néi dung hop ddng
BLPHCK di ki két. Theo Ii giai ciia Penghua va nhiéu nha nghién cau khéc, so di
TCPH can TCBL dinh gia chang khoan chao béan xuét phat tir loi thé vé thong tin va
mang lu6i phan phéi cua TCBL.%7 Viéc dinh gia ching khoan c6 sy khac nhau theo
tinh chit cua dot phét hanh va loai chiing khoan.

Déi véi ¢ phiéu, néu trude dé6 doanh nghiép da duoc niém yét trén thi trudng,
viéc dinh gi& c6 phiéu chao béan bé sung kha don gian, vi da c6 sin gia cd phiéu giao
dich trén thi truong lam co sé. Trudng hop ¢b phiéu lan dau duoc chao ban ra cong
chiing, chua co san gia giao dich trén thi truong, TCBL phai lya chon phuong phap
dinh gia pht hop dé xac dinh gia chiing khoan. Vé mit ly thuyét, cac phuong phap
pho bién hién nay nhu phuong phap chiét khau ludng thu nhap, phuong phap chiét
khau co tirc, phuong phap hé s6 P/E... Viéc dinh gia phic tap vi gia chao ban truc
tiép lién quan dén quyén loi caa nhiéu chu thé, nhu TCPH, TCBL hay NDT, dé dan
dén xung dot lgi ich. TCPH ludn muén gia chao ban cao dé thu dugc nhiéu tién, trong
khi TCBL Iudn c6 xu hudng dinh gia thap dé tranh rui ro khdng chac chan trong viéc
phan phdi ¢6 phiéu ciing nhu cing ¢6 mdi quan hé tét dep véi nhitng NDT la khach
hang lau nam. Cho dén nay, c6 kha nhiéu cong trinh nghién cttu cua céc tac gia trén

57 Penghua Sun, (2015), tldd, tr.76.
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thé gidi dua ra nhan dinh vé viéc TCBL thudng tan dung loi thé vé vai trd va kinh
nghiém cua minh dé gay nén hién twong dinh gia thap trong qué trinh bao 1anh phat
hanh dbi vai ¢6 phiéu lan dau duoc chao béan ra cong ching.%®

Khac véi cb phiéu, viéc dinh gié trai phiéu khong cé sy khac biét theo tinh chat
cua dot phat hanh ma phu thudc dic diém cu thé cua ting trai phiéu. Yéu té chinh dé
xac dinh gia trai phiéu s& phat hanh Ia I4i suat trai phiéu. Ngoai yéu té 14i suat trai
phiéu chinh phu hay I4i suét tiét kiém ciia cac ngan hang tai thoi diém phat hanh, viéc
xac dinh 14i suét trai phiéu doanh nghiép con phu thudc nhiéu vao muac d6 tin nhiém
cta TCPH. binh muc tin nhiém la danh gia d6 tin nhiém cho mét cdng cu ng. BPinh
muc tin nhiém khong phai 1a mot khuyén nghi mua hoac ban bat ky dot phét hanh
nao ma 1a su bay to suy nghi nham tu van cho cac NDT vé rui ro ma ho c6 thé phai
dbi mat.% Tai cac nudce c6 thi trudng von phat trién, cac to chire dinh muc tin nhiém
chuyén nghiép s& quyét dinh dinh mirc tin nhiém cho mot doanh nghiép sau khi da
phan tich sau cac nhan té dinh luong va dinh tinh v& nganh, vé hoat dong kinh doanh
va tai chinh. Do vay, nhiém vu xac dinh 14i suat trai phiéu cua TCBL duogc thuc hién
dé dang hon va tao d9 tin cay cho cdc NPT. Trong khi d9, tai cac nudc co thi truong
vén chua phat trién nhu Viét Nam, véi su han ché vé dich vu xép hang tin nhiém,
TCBL thiéu co so quan trong dé dinh gia trai phiéu mot cach chinh xac va khach
guan. Tuy nhién, nhu George va Ahmet da nhan dinh, viéc dinh gia chinh xac dua
trén nhimg phuong phap 1y thuyét khong du dé dat thanh cong cua dot phét hanh.
Diéu quan trong hon phai xac dinh dung gi4 ma tai d6 ching khoan s& dwgc chip
nhan boi cac NDT, tac la gia chao ban.”® Tuong tu, theo danh gia cua Giuliano, “viéc
dinh gia chiing khoan chao ban lan dau ra céng ching la “mét phan nghé thugt va
mét phan khoa hoc ”. Phdan khoa hoc dwa trén cdac phwong phdp dinh gia. Phan nghé
thudt bao gom viéc xdc dinh méi quan tam cua thi truong doi véi san pham chao
ban ™. Hién nay, c6 ba phuong phap xac dinh mic gia chao ban pho bién dya vao
tinh hinh cung cau thi trudng duge cac nudc sir dung. Bao gom, phuong phap chao
gia cb dinh, phuong thuc dung s6 (book-building) va phuong phap dau gia. Uu diém

88 Hjéu mot cach don gian, dinh gia thap la hién tuong chénh léch ty 1& phan trim gitta gia ban dau cua ching
khoan chao ban va gia ciia chang khodn vao cudi ngay dau tién giao dich.

89 i Thi Kim Lién, (2001), M hinh té chitc hoat dgng bdo lanh phat hanh va te van tai chinh trén thy trieong
sor cdp ¢ Viét Nam, Dé tai khoa hoc cip b, Vu quan ly Phét hanh ching khoén -UBCKNN, tr.24

0 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tldd, tr.2.

"Giuliano lannotta, (2010), #ldd, tr.63.
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va han ché cua timg phuong phap di duoc nhiéu nha nghién cau phan tich va tranh
luan, dién hinh nhu nhom tac gia Kuntara, Nikhil va Thomas, Amrith, Kenji.”? Tay
ting phuong phap, vai tro trong viéc xac dinh gid chao ban cua TCBL khéc nhau.
TCBL tham gia sau nhat vao viéc xac dinh gia chao ban trong phuong phap dung so
thong qua viéc cha dong thu thap théng tin vé mirc gia san sang tra va s luong chiing
khoan du kién mua tir mang ludi khach hang truyén thong (thuong la cac NDT t6
chtc hoic NBT chuyén nghiép). Dung sé duoc danh gia 1a phuong phap hiéu qua
nhét trong viéc xac dinh gia chao ban ching khoan va thudng duoc ua chudng tai cac
thi truong 16n. TTCK 14 thi truong thong tin. Thong tin vi mo hay vi mé déu c6 kha
nang anh hudng truc tiép toi gid ca hang hoa trén thi truong va bién dong theo ting
gidy, tirng phdt. Do vay, dé tao diéu kién t6i da cho cac bén xac dinh duoc gia chao
ban phu hop véi nhu cau thi truong nhat, nha 1am luat cac nudc thuong cho phép
TCBL va TCPH duoc thdng nhat gia chao ban ngay trudc ngdy bét dau chinh thuc
chao ban ching khoén ra thi truong.

C6 thé danh gia, xac dinh gia chao béan 1a cong viéc kho nhat trong qué trinh
thuc hién cung cap dich vu BLPHCK vi n6 quyét dinh phan Ién dén thanh cong cua
dot chao ban. Cong viéc nay doi hoi chu thé thuc hién khdng chi co trinh do chuyén
mén sau, kinh nghiém nhiéu, kha niang phan tich, danh gia, du béo thi truong va y
thirc tudn thu dao dic nghé nghiép ma can phai c6 uy tin ciing mang ludi khach hang
rong lon.

Thir ba, xay dwng va ngp hé se diang ky chao ban ching khoan.

Viéc xay dung va nop hd so ding ky chao ban chtng khoan ciing 13 mot noi
dung thudc nghiép vu tu van tai chinh. Truong hop chao ban ching khoén ra cong
ching khdng sir dung BLPHCK, t6 chirc tur van s& dam nhan viéc nay. Truong hop
str dung BLPHCK, viéc chuan bi hd so thuong do TCBL thuc hién. Ban cdo bach
duogc coi la tai liéu quan trong nhat trong hd so dang ky chao ban chiing khoan ra
cong ching. Ban c&o bach mo ta vé to chic va hoat dong caa TCPH ciing nhu cac
diéu khoan, diéu kién cua dot chao ban chung khoan va bat ky théng tin quan trong
nao khac ma NBT c6 thé can dé ra quyét dinh dau tu va xac dinh gi tri dau tu cua

2 Kuntara Pukthuanthong, Nikhil P. Varaiya & Thomas J. Walker, (2007), Bookingbuilding versus Auction
Selling Methods: A study of US IPOs, Venture Capital, Vol.9, No.4; Amrith Krushnakumaar, (2007), Book-
building versus Auction: An investigation into which IPO pricing and selling mehtod more effectively promotes
the aims of an IPO issuer, (https://sites.duke.edu/djepapers/files/2016/10/Krishnakumaar.pdf); Kenji Kutsuna
& Richard Smith, (2004), Why Does Book Building Driver Out Auction Methods of IPO Issuance? Evidence
from Japan, The Review of Financial Studies Vol.17.
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minh. Thong I phap luat cac nudc thuong ban hanh mau ban céo bach, trong d6 quy
dinh nhitng théng tin téi thiéu can dwgc cung cap va yéu cau nhitng thong tin nay
phai day du, chinh xac. TCPH la chi thé cung cap théng tin con TCBL la chu thé sir
dung thong tin dé xay dung noi dung cia hd so chiao ban. TCBL ciing phai chiu mot
phan trach nhiém lién quan dén tinh chinh xac cua thdng tin trong ban céo bach. Bé
khéng phai ganh chiu hau qua phép Iy bat loi, ho thuong phai tién hanh buéc tham
dinh chuyén sau (Due Diligence, viét tat 1a DD), nham phét hién va ngin ngira Cac
gian 1an, dam bao tinh chinh xac cua nhitng théng tin do TCPH cung cap truge khi
cong bb cho NDT. Do vay, cac nha khoa hoc phap Iy va cac nha quan ly caa nhiéu
nudéc trén thé gidi con goi TCBL 13 “nguoi gac cong” (Gatekeeper). Day 1a mot khai
niém hoc thuat duoc sir dung trong linh vuc tai chinh. Cac nha quan 1y da dé cap gian
tiép dén thuat ngix nay théng qua viéc ghi nhan vai tro caa ngudi gac cong xuat hién
lan dau tién vao khoang nim 1900 khi San giao dich chung khoan New York bt dau
y&u ciu béo céo tai chinh phat hanh phai duoc ching nhan béi mot kiém toan vién
doc 1ap. Tuy nhién, theo John,”® c6 thé viéc st dung cd hé thdng dau tién cua thuat
ngit “ngudi gac cong” 1a trong cong trinh nghién ctu vé Co ché thi trudng hiéu qua
(nim 1984) cua hai tac gia Ronal va Reinier’ khi thao luan vé vai trd ciia ngan hang
dau tu voi tu cach ngudi gac cong. Trong cong trinh nay, hai tac gia st dung thuat
ngit c6 ¥ nghia twong duong 1a “Housekeeping Seal” dé chi cac chuyén gia doc 1ap
dong vai tro trung gian thong tin dwa danh tiéng cua chinh ho thay cho nguoi béan
trong TTCK nhu cac t6 chic xép hang tin nhiém, té chic kiém toan hay cac ngan
hang dau tu... Khai niém “ngudi gac cong” tiép tuc dugc Reinier va nhiéu nha khoa
hoc khac nghién ciu sAu va phat trién, dién hinh nhu John, Assaf, Andrew?.

Dua vao ly thuyét thuc thi phap luat cong (the economic theory of public

enforcement of law) con dugc goi 1a ly thuyét ran de t6i wu (the theory of optimal

3 John C. Coffee Jr, 2004, Gatekeeper Failure and Reform: The Challenge of Fashioning Relevant Reforms,
Boston University Law Review, Vol.84, tr.302.

74 Ronal J.Gibson and Reinier H. Kraakman, 1984, The Mechanisms of Market Eficiency, Virginia Law
Review, Vol. 70, No.4.

5 Reinier H. Kraakman, (1986), Gatekeepers: The Anatomy of a Third-Party Enforcement Strategy, Journal of
Law, Economics & Organization, Vol.2, No.1; Assaf Hamdani, 2003, Gatekeeper Liability, Southern
California Law Review, Vol.77; Andrew F. Tuch, 2010, Multiple Gatekeepers, Virginia Law Review, Vol.96.
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deterrence),’® dugc phat trién boi Mitchell va Steven,”” quy dinh cac quy tac phap ly
dé ngan chan téi wu hanh vi gay hai cho x4 hoi, theo d6 da sé cac nha khoa hoc phap
ly va cac nha quan Iy déu cho rang can phai 4p dat trach nhiém phap 1y cho “ngudi
gac cong”. Muc dich chinh nhiam cung cap dong luec manh mé cho nguoi gac cong
ngan chian hanh vi sai trai caia TCPH.’® Cau hoi dit ra, ché do trach nhiém nao s&
khién nguoi gac cong thuc hién cac bién phap phong ngira téi wu dé ngin chan gian
lan chuang khoan cua cac khach hang doanh nghiép cua ho. Hién nay, ton tai hai
truong phai quan diém tranh luan kha gay gat vé van dé nay, giira ché do trach nhiém
phap ly nghiém ngat (Strict Liability) va trach nhiém phap ly dua trén 16i (Fault-based
Liability). Nhitng nha khoa hoc theo quan diém ché do trach nhiém phép Iy nghiém
ngat, dién hinh 12 Assaf va John cho rang,” “ngudi gac cong” phai chiu trach nhiém
phap 1y lién quan dén cac sai s6t trong hd so chao ban caa TCPH ma khdng phu thudc
vao viéc ho ¢ 16i hay khdng. Chi co nhu vay méi tao dong luc hon cho “ngudi gac
cong” thuc hién céc bién phap tham dinh chuy@n sau, tham chi tir chdi cac khéach hang
qué rui ro. Bén canh do6, khi trach nhiém ting cao, “ngudi gac cong” s& ting phi dé
tra cho trach nhiém gia tang ctia minh va bugc khach hang phai chiu mét khoan phi
cao hon do khong thuyét phuc duoc ngudi gac cong rang ho ¢ rai ro gian lan rat
thap. Chinh muc phi cao ndy sé& c6 xu hudng ngin can c4c tac nhan lira dao. Nhitng
ngudi theo quan diém con lai cho rang trach nhiém phép 1y nghiém ngat cé thé khién
thi truong ngudi gac cong that bai khi ngin can co hi tiép can thi truong von cua
TCPH. Do d6, ché d6 trach nhiém cua ngudi gac cong nén 1a ché do dya trén 15i s&
phu hop hon ca. Ngudi gac cdng chi phai chiu trach nhiém néu c6 16i ddi véi cac sai
s6t xay ra. Tuy nhién, chinh cac tac gia theo quan diém nay ciing lai chia thanh hai
ludng y kién khéc nhau.

Ludng y kién thtr nhat, dai dién 1a Andrew,®® xem xét trach nhiém phap ly caa
mot ngudi gac cong doc 1ap (nha bao 1anh) trong mbi quan hé phu thudc véi nhiing

6 Alex Raskolnikov, (2019), Deterrence Theory: Key Findings and Challenges, Columbia & Economics
Working Paper No.610, tr.1.

7 Mitchell Polinsky and Steven Shavell, (2006), The Theory of Public Enforcement of Law, Handbook of Law
and Economics, Vol.1.

8 Andrew F. Tuch, (2010), #dd, tr.1584.

9 Assaf Hamdani, (2003), Gatekeeper Liability, Southern California Law Review, Vol.77; John C. Coffee Jr,
(2004), Gatekeeper Failure and Reform: The Challenge of Fashioning Relevant Reforms, Boston University
Law Review, Vol.84.

8 Andrew F. Tuch, (2010), Multiple Gatekeepers, Virginia Law Review, Vol.96; (2017), The Limits of
Gatekeeper Liability, Washington and Lee Law Review Online, Vol.73, Issue 2.



62

ngudi gac cong khac (luat su, kiém toan) — hay con goi la trach nhiém lién doi. Tur
do, tac gia cua quan diém ndy nhan thay rang, ché o phap Iy dua trén 16i két hop voi
trach nhiém lién d6i va riéng ré sé khién nguoi gac cong co6 bién phéap phong ngura toi
wu. Piéu ndy c6 nghia 1a nguyén don (NPT hoic TCPH) c6 quyén yéu cau TCBLPH
phai chju toan bo trach nhiém cho nhitng sai s6t trong ho so dang ky chao ban, bao
gom ca nhitng sai s6t do 13i cua cac chi thé lién quan khéac (cong ty kiém toén, luat
su...) gdy ra. Sau khi hoan thanh nghia vu véi bén c¢é quyén, TCBLPH c6 quyén quay
lai doi cac chu thé nay hoan tra lai minh phan nghia vu twong tng TCBLPH da thyc
hién thay cho ho.

Ludng y kién thi hai lai cho rang TCBL (v&i tu cach 1a “ngudi gac cong”), chi
phai chiu trach nhiém riéng r& (hay con goi la trach nhiém phi lién doi). Theo do,
TCBL chi phai chju trach nhiém trong pham vi sai s6t hd so ding ki chao ban do 19i
ctia minh gay ra. Quan diém nay duoc thé hién rat rd tai Muc 11 caa Dao luét ching
khoan 1933 va Qui tic 10b-5 cua Dao luét giao dich ching khoan 1934 cua My. Tt
ca cac dot chao béan ching khoan ra cong ching tai My déu phai c6 su tham gia cua
TCBL. Véi co ché quan Iy hoat dong chao ban chimg khoan ra cong chiing 13 co ché
dira trén cong bd thong tin day du, nha 1am luat My da tan dung ti da vai tro “nguoi
gac cong” cua TCBL dé thay mit co quan quan Iy kiém soat hoat dong chao ban cua
TCPH, qua d6 bao vé quyén lgi cho cac NDT va gia ting niém tin vao thi truong.

C6 thé noi, chuan bi hd so ding ky chao ban ching khoan cho TCPH la cong
viéc ton khé nhiéu thoi gian caa TCBL. Bén canh nghia vu d6i vai TCPH phat sinh
tir hop d6ng BLPHCK, TCBL con phai chiu trach nhiém véi cac NPT trén thi trudng
bang yéu cau tir phia cac nha lam luat vé viéc tham dinh dé dam bao tinh chinh xac
cuia théng tin trong ho so chao ban.

Thi# tw, phan phéi chiing khoan cho NPT va thuc hign cam két bdo I1anh.

Phan phdi chimg khoan duoc coi 1a “dinh cao "®! cua hoat dong tiép thi trong
quy trinh BLPHCK, thé hién niang luc cia TCBL trong viéc ban sb lugng I6n ching
khoan phat hanh véi pham vi NBT rong khap, dong thoi van dam bao chat lugng
NDT mua chiing khoan. Vé nguyén tic, viéc phan phdi chiung khoan chi dugc tién
hanh sau khi ho so dang ky chao ban chtng khoan da duoc co quan quan ly chap
thuan. Tuy nhién, dé dam bao hiéu qua cia viéc phan phdi, trudc 6, TCBL da phai
tién hanh cac hoat dong tham do thi trudng théng qua viéc to chirc cac budi roadshow

81 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tidd, tr.2.
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hoic tiép xdc riéng vai nhitng khach hang 16n. Qua do, gitp TCBL thu thap duoc
thong tin vé mirc do quan tdm cua NDT téi dot phat hanh, dac biét tuyén bé caa NPT
(thudng 1a nhitng khéach hang truyén théng) vé viéc du kién s& ding ky mua bao nhiéu
chting khoén va mirc gia sin sang tra. Bé thuc hién duoc diéu ndy, TCBL can co
ngudn von vé nhan luc (dic biét luc lwgng ban hang cé kinh nghiém), ngudn vdn vé
vat lyc (tir co s vat chat truyén thong dén tai nguyén cong nghé may tinh va thdng
tin) va mang ludi NDT rong khap. Bén canh d6, TCPH ludn khong mong muén dién
ra hoat dong ban ngay (Flipping Activity) hay con goi la hoat dong quay dau
(Spinning Activity), Ia hién twong cac NDT dau tién ban c6 phiéu IPO ngay sau ngay
dau tién giao dich. Theo Ii giai cua Penghua, tir quan diém cua TCPH, hoat dong bén
ngay gilp tao thanh khoan cho chung khoén, phat trién gia thi truong, ting tinh phd
bién cua IPO va cung cap cho NPT khéc co hoi mua c6 phiéu. Nhung mit khéc, khi
hoat dong nay vuot qué gidi han nhat dinh, c6 qua nhiéu NDT ban ngay co phiéu sau
ngay giao dich dau tién véi sb luong vuot qué kha ning hap thu cua thi truong sé dan
dén tac dong tiéu cuc 18n gia c6 phiéu.®2 Do vdy, yéu cau dit ra cho TCBL phai dam
bao chit luvong NPT mua ching khoan thng qua viéc kiém soat dwgc hanh vi cua
NDT, tranh xay ra tinh trang ban ngay vuot qua gii han. Diéu nay doi hoi TCBL
phai c6 sdn mang luéi khach hang truyén théng 1a nhitng NDT du tin cay dé nhan
phan bb phan Ién chiing khoan chao béan. Thyc té cho thay, tuy dac thi thi trudng mi
nuéc, khach hang truyén thdng co thé 1A NDT t6 chire hodc NDT ca nhan. Vi du nhu
tai My, sb luong Ion ¢6 phiéu IPO thudng duoc phan bd cho cac NPT t6 chic con
NDT cé nhan chi c6 thé nhan dugc mot ty 18 nho. Méi quan hé gin bo giira cac ngan
hang dau tu dong vai tro TCBL v&i mang luéi khach hang truyén thdng Ia nhitng
NBT t6 chirc cho phép ho kiém soat dugc hanh vi caa cac NPT nay dé tranh viéc ban
ngay. Trong khi d6, tai Hong Kong, TCBL lai san sang phan bé mat s6 lugng 16n ¢6
phiéu cho cac NBT nhé 1é vi mét s6 1i do nhu: khong c6 mdi quan hé tin cay giita ho
v6i cac NPT Ion hoic ho khdng thé kiém soat dugc hanh vi ban ngay cua cac NPT
nay hoic co thé lién quan dén quy dinh bao ho cac NPT nho duoc ap dung trén thi
truong Hong Kong.®

Két thic thoi gian phan phoi ching khoan, TCBL phai thuc cam két bao 14nh
dbi véi sb ching khoan khong phan phéi hét, tiy theo phuong thiic bao 1anh di dugc

82 Penghua Sun, (2015), tldd, tr.57.
8 Penghua Sun, (2015), tldd, tr.196.
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hai bén thoa thuan. Di véi phuong thire bao 1anh véi nd luc téi da, TCBL hoan tra
lai cho TCPH s6 chimg khoan chwa ban hét. Pdi véi phuong thire bao 1anh cam két
chac chin hoic phuong thirc dy phong, TCBL giir lai s6 chimg khoan chwa ban hét
hodc mua lai s6 chimg khoan nay dong thoi thanh toan tién mua cho TCPH. Hiéu qua
phan phdi chiing khoan ty 18 nghich vai rai ro phai thuc hién trach nhiém bao Ianh
phat hanh. TCBL can chuan bi ngudn luc tai chinh 16n dé thuc hién trach nhiém bao
I&nh caa minh.

C6 thé ndi, phan phdi chung khoan va thuc hién cam két bao 1anh 1a noi dung
quan trong nhat cua hoat dong BLPHCK. Quan hé BLPHCK chi duoc coi la xac lap
khi TCBL va TCPH cling thoa thuan vé viéc thuc hién cong viéc nay.

Thir ndm, hoat dgng hé tre sau phat hanh.

Mot dot BLPHCK duoc coi la thanh c¢ong, ngoai viéc ban hét sé chang khoéan
cho cac NDT con phai ké t6i sy on dinh gi va kha ning thanh khoan cua ching
khoan sau phat hanh. Sau khi hoan thanh viéc chao ban chiing khoan ra cong chung,
TCBL ¢4 thé thyc hién mot s6 hoat dong nham hd trg TCPH tao thanh khoan va gitt
6n dinh gi& chimg khoan trong giai doan dau giao dich trén thi trueong thi cp. Nhiing
hoat dong hd tro co vai trd dic biét quan trong ddi vai ching khoan lan dau duoc
chao ban ra céng chang.

Vé hoat dgng binh én gia chizng khoan.

Thong qua viéc thuc hién hoat dong mua hoic ban chiing khoan, TCBL sé& hd
trg dé 6n dinh gia chitng khodn trén thi truong thi cip. Trudng hop cung 1én hon cau
qua mac trong nhimg ngay dau giao dich trén thi trudng tht cap, dan dén gia thi
trrong cua ching khoan giam, TCBL thuc hién mua lai chirng khoan trén thi truong
thir cap véi gia toi thiéu bang gia chao ban chiing khoan hoic gia giao dich cubi ciing
cua chiang khoan. Truong hop du kién cau I6n hon cung qua muc, day gia ching
khoan ting qua cao, TCBL thuc hién ban khdng mot sb lugng chitng khoan nhat dinh
cho NDT trong giai doan chao ban ra cbng chdng va s€ mua lai trén thi trwong thur
cap dé bl vao vi thé ban. Hoic, dé tranh truong hop luc cau chiung khoan dang yéu
lai gia ting c4c lénh béan c6 thé lam giam gia chitng khoan, TCBL c¢6 thé thoa thuan
yéu cau mot s NDT 16n khong duoc phép ban ngay chiing khoan trong mot khoang
thoi gian nhat dinh sau khi giao dich trén thi truong thir cap va phai chiu gia phat néu
vi pham. Phan bd vugt mic duoc luat phap cac nude quy dinh nhu mét bién phap
binh 6n gi& chiing khoan sau phét hanh, gitip ting ngudn cung va giam bién dong gié.
Phan bo vuot mic &p dung doi véi chiang khoan chao ban 1a ¢ phiéu chao ban lan
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dau tién ra céng chdng, cho phép TCBL dugc phan bd vuot mic sé ¢o phiéu duoc
chao bén, tao ra mot vi thé ban khéng bing cach chap nhan nhiéu don dit mua hon
s6 ¢b phiéu dugc chao ban.8* Bé giam thiéu rai ro qua mac trong viéc phai mua lai
c6 phiéu dé bu vi thé ban, TCBL c¢6 thé thuc hién quyén chon phan bé vugt mirc
(OAO_Over-Allotment Option).85 Quyén chon nay cho phép TCBL mua tir TCPH
thém mat lwong co phiéu nhat dinh véi gia chao ban, dong nghia véi viéc TCPH phai
phat hanh thém lwong cb phiéu twong tng. Sau khi cd phiéu duogc giao dich trén thi
truong thir cap, tly thudc gia chiang khoéan giao dich trén thi truong, TCBL quyét
dinh c6 lya chon thyuc hién quyén nay hay khong. Néu gia giao dich ting so véi gia
chao ban, TCBL sé& thuc hién quyén phan bd vuot mac. Néu gia giao dich giam so
V6i gid chao ban, TCBL s& mua lai ¢6 phiéu vugt mac trén thi truong, do dé giap hd
trg gia co phiéu. Bén canh dé, viéc phan bd vuot mic con giip TCBL cam két bao
lanh theo phuong thirc cam két chic chan cha dong han ché rai ro tén kho do viéc
hily cac don hang duy kién dang ky mua caa NDT. My 1a nude dau tién quy dinh quyén
phan b vuot muc tai Bo qui tic thuc hanh cong bang cia NASD. 8 Theo d6, ddi voi
chao ban cb phiéu ra céng ching bang phwong thic bao 1anh cam két chic chan,
TCBL dugc ban thém cb phiéu cua cong ty ra cong ching, téi da 15% sb luong co
phan ding ky trong dot chao ban chinh thirc néu nhu cau cb phiéu cao hon dy kién.
Hoic nhu tai Trung Quéc, Uy ban diéu tiét chung khoan Trung Quéc da cho phép ap
dung quyén chon phan bd vuot han mic trong Quyét dinh sé 112 ngay 03/09/2001.87

Can nhin nhan rang, mac du c6 vai trd quan trong gidp binh 6n gia chung khoén
nhung hoat dong hd trg gia cua TCBL 14 mdt hinh thic thao ting gia, dé tao co hoi
truc loi va gay bat 6n cho thi truong. Chinh vi vay, hién nay, phap luat Viét Nam chua
cho phép ap dung bién phap binh 6n gi4 chiing khoan. Tai My, SEC cho phép thuc
hién hoat dong nay nhung phai trong cac diéu kién nhat dinh va phai duoc céng b
trong ban cdo bach dugc SEC chap thuan. Muc dich ¢é NDT biét gia giao dich cua
chung khoan trén thi truong la két qua cia hoat dong binh on gia hay gia tri noi tai
cua chung khoan do.

8 Katrina Ellis, Roni Michaely and Maureen O’Hara, (2000), When the Underwriter Is the Market Maker: An
Examination of Trading in the IPO Aftermarket, The Journal of Finance, Vol. LV, No.3, tr.1045.

8 Con goi 1a quyén chon GreenShoe (Greenshoe Option), theo tén ciia TCPH dau tién sir dung quy dinh nay
Ia The Green Shose Manufacturing Company vao thang 10/1960.

8 The NASD Rules of Fair Practice, (c) (6) (B) (viii).

87 http://www.csrc.gov.cn/pub/newsite/flb/flfg/bmagf/fx/fxycx/201012/t20101231 189654.html
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Vé hoat déng tao ldp thi truong

TCBL véi vai tro nha tao lap thi truong (market-maker), dirng gitra ngudi mua
(NDT) va ngudi ban (TCPH) dé hd trg thanh khoan khi c6 su mat can bang gita cac
lénh mua va ban chang khoan trong giai doan dau hau phat hanh, giup TCPH thiét
lap mét thi trudng thir cap hoat dong cho chiing khoan phét hanh. Biéu nay dac biét
quan trong trong trudng hop 1PO va phét hanh trai phiéu.28 TCBL sé& thuc hién viéc
mua chiing khoan khi thi trudng & tinh trang khong c6 hodc 6 rét it Iénh mua va ban
chang khoan khi thi truong khdng c6 hoac co rét it 1énh ban. Quyén chon phéan bd
vuot han mirc cling c6 thé duoc st dung trong truong hop ndy. Su tham gia giao dich
cua TCBL, mot mat lam tang tinh thanh khoan cho ching khoan, mit khac thu hat
cac NDT trén thi trudng thir cAp tham gia mua ban. Trong céng trinh nghién ctiu vé
vai tro nha tao lap thi truong cia TCBL, cac tac gia Katrina, Roni va Maureen da rat
ra nhan xét,% TCBL dong vai tro 13 nha tao 1ap thi tredng mang lai hiéu qua nhiéu
hon so vai cac nha tao lap thi truong khac khéng tham gia vao qua trinh chao ban
chung khoan.

Nhin chung, nhiing hoat dong hd trg hau phat hanh caa TCBL doi hoi ki nang
nghiép vu cao, trinh 6 chuy&n mén sau va tinh tuan thu dao duac nghé nghiép vi dé
tao co hoi “truc lgi” cho chu thé thyc hién. Thong thudng, viéc 4p dung trién khai tai
cac nudc cd TTCK phat trién, c6 hé thong co quan quan 1y du trinh d6 kiém soét, hé
thng cac TCBL du nang luc chuyén mén, dao dic nghé nghiép va NDT c6 kién thic,
kinh nghiém. Déi véi nhimg nuéc ¢ TTCK chua phat trién, trong d6 ¢6 Viét Nam,
viéc ap dung can duoc nghién ctiu va can nhic can trong.

T6m lai, tiy theo trinh d6 phat trién TTCK va dic thu méi nudc, ndi dung hoat
dong BLPHCK c6 thé duoc nhin nhan khéng hoan toan giong nhau. Tuy nhién, viéc
lam rd noi dung nghiép vu BLPHCK gilip nha 1am luat xac dinh dugc nhitng yéu cau
dac thi vé mat chuy@n mén, mic do rui ro, pham vi céng viéc caa TCBL trong qué
trinh chao ban chiing khoan ciia TCPH. Trén co so d6, xdy dung nhiing quy dinh diéu
chinh pht hop vé diéu kién phap 1y ddi véi cha thé thyc hién nghiép vu cling nhu xac
dinh trach nhiém phéap ly kém theo.

1.1.5. Vin dé té hop bdo 1anh

Vé nguyén tac, mot TCBL c6 thé cung cap dich vu BLPHCK cho TCPH. Tuy

8 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tidd, tr.5.
8 Katrina Ellis, Roni Michaely and Maureen O’Hara, (2000), When the Underwriter Is the Market Maker: An
Examination of Trading in the IPO Aftermarket, The Journal of Finance, Vol.LV, No.3.
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nhién, cac TCBL ciing c¢6 thé hop tac véi nhau thanh mot nhém, goi 1a té hop bao
lanh dé cung cung cap dich vu.

Mot s6 1i do chinh din dén viéc cac bén lra chon phuong thire hinh thanh té hop
bao 14nh. V& phia TCBL, chu yéu xuat phat tir han ché vé ning luc va kha ning chiu
rai ro. Theo Ii giai cua George va Ahmet,?° khong giéng nhu hang hoa hitu hinh, dich
vu BLPHCK khéng thé dugc san xuét trude va luu trir dé ban sau. Mdi thoa thuan
BLPHCK duoc thyc hién trong thoi gian nhat dinh va tuan theo mé hinh phan xudng
gia cong, dap (g nhu cau cua ting khach hang cu thé. Diéu nay c6 nghia, mdi thoa
thuan c6 thé yéu cau mot bo ki ning khac nhau ma khéng phai TCBL nao ciing ¢
thé dap ung duoc tit ca. Xét riéng 1¢, TCBL c6 ning luc han ché, dic biét vé ngudn
nhan lyc dé thyc hién nhiéu thuong vu cling mot lic ciing nhu bi gidi han kha niang
tiép can du s6 lugng NDT dé phan phéi ching khoan. Bén canh dé, cac dot phat hanh
161 ¢6 thé vuot qua kha ning cua mot TCBL trong viéc chiu rai ro bao 1anh cho toan
b dot phét hanh. Do vay, st dung mé hinh t6 hop 1a mot cach hiéu qua dé khac phuc
nhitng han ché néu trén. V& phia TCPH, nhu Penghua®® da nhan dinh, viéc thanh lap
t6 hop bao 1anh s& lam ting hiéu qua va tinh toan dién trong viéc dua thong tin va
ting hiéu qua giam sat cia cac TCPH. Bai 18, su tham gia cua nhiéu TCBL dong
nghia voi viéc dam bao gia chimg khoan duoc xac dinh chinh xac hon, c6 nhiéu nha
phan tich uy tin v&i nhiéu bao cdo phan tich gia tri vé chung khoan hon. Viéc ting
gidm sat s& lam ting gia tri noi tai cia TCPH. Diéu nay thuc didy TCPH sin sang st
dung t6 hop bao lanh thay vi mét TCBL duy nhat.

Phap luat Viét Nam ciing quy dinh vé phuong thirc to hop bao 1anh. Theo quy
dinh tai Khoan 20 Diéu 3 Nghi dinh s 155/2020/ND-CP, “t6 hop bdo 1anh phat hanh
la nhém cac TCBL phat hanh cung nhau cam két bao lanh phdt hanh cho dot phéat
hanh cia TCPH theo hop dong dong bdo lanh phdt hanh, trong dé xdc dinh TCBL
phat hanh chinh chju trach nhiém chung cho hoat déng bdo 1anh phat hanh va quyén,
trach nhiém cua ting TCBL phdt hanh . Trén thyc té, cau tric cua té hop bao l1anh
khéng chi don gian gém TCBL chinh va cac TCBL thanh vién nhu quy dinh ctia phéap
luat Viét Nam ma kha phuec tap.

Theo quan diém truyén thong, dua trén chirc nang ctia mdi nhom va trinh tu hoat
dong trong qué trinh chao ban, mot to hop bao 14nh c6 thé chia thanh ba nhom. Thi

% George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tldd, tr.21.
%1 Penghua Sun, (2015), tldd, tr.127.
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nhat 13 nhém quan ly, gdm mot nha bao 13nh chinh (Lead Underwriter) va méot s6 nha
bao lanh ddng quan Iy (Several Co-Managers), ¢d chtic ning nhu mot nha tuyén dung
va nha t6 chuc cua cac thanh vién caa té hop. Trong d6, nha bao lanh chinh 13 nguoi
lanh dao t6 hop va ding dau nhém quan ly, do TCPH Iya chon, ¢ chic ning xac
dinh cac thanh vién cua to hop, ¢6 van cho TCPH trong viéc xay dung ké hoach ti
chinh, danh gia vé trién vong kinh doanh, chuan bi hd so chao ban ndp cho co quan
quan ly, dinh gia chung khoén, quan tri chuong trinh tiép thi va phan phdi chang
khoan. Nhitng nha dong quan ly c6 vai trd hd trg nha quan ly chinh trong viéc thuc
hién nhiing cong viéc nay. Thit hai 1a nhém bao lanh, gom céc thanh vién chiu trach
nhiém bao lanh ching khoan, dam bao s6 tién thu duoc cho TCPH. Thi# ba 14 nhém
ban hang (con goi 1a nhém phan phéi), c6 vai trd nhu dai ly va chi chiu trach nhiém
vé viéc ban ching khoan. Mot thanh vién trong té hop bao 1anh cd thé tham gia nhiéu
hon mot nhém. Phi bao lanh ciing duoc két cau gébm ba phan, twong tng véi chuic
nang caa mdi nhém, gdm phi quan ly, phi bao 14nh va phi phan phdi chung khoan.

Hinh thirc phép 1y cua to hop bao lanh 12 hop dong ddng BLPHCK, duoc ki két
gitta c4c TCBL voi nhau. Hop ddng quy dinh quyén, nghia vu cia TCBL chinh va
cac TCBL thanh vién cling nhu viéc phan chia ching khoan va phi bao 1anh, dac biét
cho phép TCBL chinh duogc dai dién cho té hop quyét dinh cac diéu khoan co ban
cua hop dong BLPHCK véi TCPH. Tuy nhién, truong hop mét thanh vién t6 hop
thuc hién phan phéi chitng khoan cho mét hoic mot sé té chue dai Iy dé chao ban
cho cac NDT thi nhitng dai ly phan phdi nay khong duoc coi la thanh vién cua td hop.
Hinh thirc phép 1y cia mbi quan hé nay 1a hop dong dai ly phan phéi ching khoan.

1.1.6. Vai tro cua bdo lanh phat hanh ch#ng khoan

1.1.6.1. Vai tro doi véi té chirc phat hanh

Vai trd quan trong nhat cia hoat dong BLPHCK d6i vai TCPH 1a “ddm bdo
cho sy thanh cdng cua mét du dn, phwong dn huy déng von ciia céng ty”*2. Théng
qua uu thé Vé trinh d6 chuyén mén, kinh nghiém, uy tin, mang lugi quan hé, TCBL
gilp TCPH “tdng vén trong thoi han thudn loi nhdt véi chi phi hop ly nhdt, dap iing
nhu cdu kinh doanh . Viéc huy dong dugc s von can thiét phuc vu nhu cau phat
trién san xuat kinh doanh 12 diéu c6 y nghia “séng con” ddi vgi cac doanh nghiép boi
von ludn 1a yéu to then chét, quyét dinh sy ton tai va phét trién cua da sb cac doanh

%2 Vii Thi Kim Lién, (2001), #ldd, tr.7.
% pham Thi Giang Thu, (2004), #/dd, tr.140.



69

nghiép trong nén kinh té.

Véi noi dung cdt 18i 1a cam két mua chieng khoan caa TCPH dé dam bao thanh
cong cho dot chao ban, hai tac gia George va Ahmet da coi BLPHCK 1a mot “chinh
sach bado hiém”®*, du phong cho rai ro khéng phan phéi hét ching khoan cua TCPH.
N6i cach khac nhu tac gia Lé Tan Phudc, “trong bao 1anh phat hanh, TCBL ban bdo
hiém ruii ro cho nha phdt hanh %, Hodc d6 1a “si chia sé rui ro giza hai bén khi c6
rii ro”%, Xét dudi goc @6 phuong thic chao ban, chimg khoan phat hanh dugc chao
ban ra cong ching c6 muc d6 rai ro cao hon phuong thirc phat hanh riéng I¢. Li do
Xuat phét tir sy khac biét vé quy md vén huy dong, sé luong va dic tinh NPT giira
hai phuong thtrc chao béan. Biéu nay |i giai nguyén nhan tai sao BLPHCK thuong
duogc cac TCPH lua chon khi thuc hién phuong thirc chao ban ching khoan ra cong
ching. Xét trong pham vi phuong thirc chao ban chung khoan ra céng chung, viéc
chao ban chung khoan l1an dau gap nhiéu rai ro hon céc 1an chao ban sau. Do nhiing
thong tin vé TCPH chua dugc nhiéu NDT tiép can, gia ching khoan chwa duoc dinh
hinh, tinh thanh khoan khéng cao, dic biét dbi véi nhitng doanh nghiép chua c6 danh
tiéng trén thi truong.

Ngoai ra, hoat dong BLPHCK con déng vai trd tao “cau néi khodng tréng
thong tin gitta nguwoi mua va nguoi ban trén thi truong so cdp . Thuc hién hoat
dong BLPHCK ciing c6 nghia TCBL da thuc hién “vai tro tiép thi”% cho TCPH.
Duéi goc do cia TCPH, vai trd nay gilp truyén tai thong tin vé dot phat hanh dén
NDT. Thuc vay, trong mot dot phat hanh chang khoan, TCPH nim giir thong tin vé
dot phét hanh va mudn cung cip cho NDT nhung lai khong c6 da kha ning. Ngwoc
lai, NDT ludn mudn tiép can cac co hoi dau tu nhung lai thiéu thdng tin. Xét vé hiéu
qua kinh té va kha nang thuc hién, viéc doi hoi NDT ty minh tim kiém céc théng tin
la bat kha thi. Khoang trong thong tin gitra hai cha thé nay s& duoc ndi lai boi hoat
dong BLPHCK dua trén hai co sé: 1) TCBL c6 quyén tiép can truc tiép cac thong tin
lién quan dén dot phat hanh va quyén cung cap thong tin nay cho cac NDT; 2) TCBL
c6 kha nang dua cac thong tin t&i NDT thong qua uu thé vé mang luéi khach hang,

% George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tidd, tr.11.

% & Tan Phudc, (2015), Ngdn hang dau tr, NXB Kinh té TP. H5 Chi Minh, tr.120.
% Nguyén Thi MUi, (2006), KDCK, NXB Tai chinh, tr.95.

% Noam Sher, (2014), tldd, tr.393.

% George J. Papaioannou va Ahmet K. Karagozoglu, (2017), #dd, tr.11.
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hé théng cong nghé, doi ngii nhan su va kinh nghiém. Bén canh phuong thirc truyén
dat thdng tin truyén théng nhu gap tryc tiép ting nhém nho NPT hay té chuc cac
budi roadshow quy mé I6n. Cang c6 nhiéu thong tin dé ra quyét dinh dau tu, cang c6
nhiéu sy tré lai cua khoan dau tw.®® Ngay nay, cac TCBL di tan dung su phat trién
cua khoa hoc céng nghé dé thuc hién truc tuyén, vira dam bao hiéu qua kinh té vira
khéng bi giGi han vé qui mé. Pong thoi, ciing tao diéu kién thuan loi cho cac NPT
dé dang tiép nhan duoc thong tin.

Mt khac, TCPH ludn tim céch tdi da hoa sé tién thu duoc bang cach ban ching
khoan & mirc gia cao nhét c6 thé, trong khi NDT tim céch téi da hoa loi nhuan bang
cach mua chung khoan véi gia chao thap hon gié trj thi treong. TCBL s& “lam min”
méi quan hé mau thun loi ich nay bang cach dwa ra dé nghi vé gia chao ban c6 thé
chap nhan 1an nhau.1% Viéc tiép thi thong tin ciing gop phan nang cao hinh anh, danh
tiéng cua TCPH trén TTCK, tao diéu kién dé tiép can véi cac co hoi dau tu, kinh
doanh, huy dong vén trong tuong lai.

1.1.6.2. Vai tro doi véi t6 chirc bao 13nh

Trudéc hét, véi tu cach 13 hoat dong kinh doanh, BLPHCK mang lai nguon doanh
thu cho cac TCBL dudi dang cac khoan phi bao 1anh. Day 1a ngudn thu chiém ty trong
khé cao trong tong thu nhap ciia TCBL, dic biét trong giai doan nén kinh té dang can
vén. Muc phi bao lanh thuong duge xac dinh dua vao cac yéu té nhu loai hinh bao
lanh, quy mo dot phat hanh, phuong thic chao ban.

Ngoai thu nhap, hoat dong bao Ianh phét hanh con gop phan nang cao vi thé, uy
tin cho TCPH. Dudi goc d6 nghiép vu kinh doanh, bao lanh phat hanh la nghiép vu
rat phuc tap. Viéc dap wng cac yéu cau luat dinh dé dugc kinh doanh hoat dong nay
chi 1a diéu kién can. Thuc té cho thay, khdng phai té chirc dugc cap phép hoat dong
kinh doanh bao lanh nio ciing déu co thé tro thanh mot TCBL tot. Thanh cong caa
dot phét hanh khong chi dirng lai ¢ viéc gitp TCPH huy dong dugc s6 von can thiét
ma con dam bao lgi ich cia NPT thdong qua viéc mua dugc chirng khoan véi gid hop
ly, dam bao lgi ich cua chinh TCBL véi s6 phi bao lanh twong xtng va tinh thanh
khoan cao cuia ching khoan sau phat hanh. Diéu nay doi héi TCBL phai hoi ty thém
rat nhiéu yéu t6 vé kinh nghiém, mang ludi khach hang, kha nang phan tich, du doan
va ki nang xtr Iy bién dong thi truong. Do vay, khi mot dot phat hanh chiing khoén

9 Penghua Sun, (2015), tldd, tr.28.
100 George J. Papaioannou & Ahmet K. Karagozoglu, (2017), tidd, tr.17.
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duoc bao I1&nh thanh cdng, danh tiéng cia TCBL duoc nang Ién rat nhiéu. TCBL
khong chi nhan duoc sy tin tuéng cua TCPH, nhitng NDT da mua ching khoan ma
con thu hat va tao dugc uy tin véi cac doanh nghiép cing nhu NPT khéac trén thi
truong. Liac nay, co hoi cd dugc cac khach hang mai caa TCBL ty 1€ thuan véi danh
tiéng c6 dugc. Bong thoi, mic phi bao 1anh ciing gia tang ty 18 thuan vai danh tiéng.10t

Hoat dong BLPHCK con ¢4 vai tro hd tro cac hoat dong KDCK khéc cia TCBL
phét trién. Nhu da phan tich ¢ phan dic diém, BLPHCK mang tinh chat cua cac hoat
dong KDCK khac. Khi trién khai thuc hién hoat dong BLPHCK, cac hoat dong
KDCK khéac nhu méi gidi, tu van dau tu chimg khoan, tu van tai chinh doanh nghiép
cting dugc tham gia cung. Qua do, trinh d6 nghiép vu cua nhéan su tai cadc bo phan
thuc hién cac hoat dong nay duoc nang cao, co sé khach hang c¢6 co hoi duoc md
rong kéo theo gia ting cac ngudn thu nhap cho TCBL.

1.1.6.3. Vai tro doi véi nha dau tw trén thi truong

Hoat dong BLPHCK gitip NPT kiém dinh chét lugng thong tin vé chang khoan
chao ban do TCPH cung cap.

TTCK Ia thj trudng thong tin, trong d6 cac thong tin lién quan dén TCPH déu
dugc phan anh vao gia chung khoén cua to chirc d6. Theo céc tac gia Thomas
(1994)192 Manju (1996)% hay John (2004)!%, TCBL hoat dong nhu mot trung gian
“chtrtng nhan”, ngudi cung cap thdng tin v& gié tri noi tai caa doanh nghiép cho thi
truomg so cap. Gia chao ban chimg khoan duoc cac TCBL nd lyc dinh gia gan nhat
VGi gia tri noi tai cua n6 do mbi quan tam cuaa ho vé viéc bao ton danh tiéng trén thi
truong. Chinh vi vay, TCBL duoc nhin nhan nhu mét ngudi gac cong —nhiing nguoi
cam két dung von uy tin ciia minh dé bao vé loi ich cho nhitng NDT phan tan.

Trong cac dot phat hanh chang khoan ra cong ching, TCPH c6 kha nang rat cao
tan dung loi thé thdng tin ndm giit ctia minh dé thuc hién cac hanh vi sai trai voi NDT.
Gidng nhu nhan xét cua tac gia L& Thi Thu Hang, “khuyét tdr co ban va dé thdy nhdt
la viéc mat cdn doi théng tin gigza cac chu thé tham gia thi trieong, trong dé ngueoi bi

101 Janice C.Y. Howand Julian J.L. Yeo, (2000), The Pricing of Underwriting Services in the Australian Capital
Market, Pacific-Basin Finance Journal, Vol.8, tr.363.

192 Thomas J. Chemmanur and Paolo Fulghieri (1994), Investment Bank Repulation, Information Production,
and Financial Intermediation, The Journal of Finance Vol.49, No.1, tr.68.

103 Manju Puri (1996), Commercial Banks Investment Banking Conflict of Interest or Certification Role?,
Journal of Financial Economics Vol.40, tr.397.

104 John C. Coffee Jr, (2004), Gatekeeper Failure and Reform: The Challenge of Fashioning Relevant Reforms,
Boston University Law Review, Vol 84, tr.308.
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bdt loi vé thdng tin ludn 1a nhitng c& nhan mua chitng khoan%. Trong méi quan hé
nay, tac gia George (2017) di nhéan dinh, “cdc TCPH sé tim céch tdi da héa so tien
thu dwoc tir dot phat hanh bang cach ban chiing khoan ¢ mizc cao nhadt cé thé, trong
khi NDT tim cach téi da héa loi nhudn bang cach mua véi gia thdp hon gid thi truong
cua chitng khodn d6'%. Bai vay, NPT thuong khong cé niém tin vao TCPH va c6
xu hudng tim mot bén trung gian c6 kha nang dap wng nhu cau ciia minh dé duya vao,
chinh la TCBL.

Li giai cho van dé nay, trong cong trinh nghién cau kha cong phu vé chao ban
chang khoan ra cng ching tir quan diém caa TCPH, TCBL va NDT, tac gia Penghua
(2015) da phan tich tim 1y ctia NDT nhu sau: Cac NPT duoc TCBL cung cap thong
tin vé dot chao ban thuong nam trong mang luéi khach hang san co, dic biét cac NDT
t6 chirc thuong 1a nhitng ddng minh chién lugc 1au dai. Su hop tac mot lan gitra TCBL
va TCPH mang tinh tam thoi so véi méi quan hé 1au dai gitra TCBL va NDT t6 chuec.
Mic du c6 kha niang hop tac nhiéu 1an véi TCPH néu té chic nay thuc hién thém céc
dot phat hanh vé sau, nhung su hop tac nay twrong ddi han ché so véi thuc té 13, TCBL
c6 thé can hop tac véi cac NDT nhiéu 1an mdi ndm do sb lugng cac dy &n phat hanh
ching khoan ma cac TCPH khéac sé thuc hién. Mat khac, trong truong hop viéc dat
mua it chirng khoan s& mang lai rai ro cao cho TCBL, budc ho phai giit lai s6 chung
khoan khong ban duoc va thudng cac NDT t6 chac s& mua lai phan I6n khién TCBL
muén duy tri quan hé hop tac 1au dai. Nhimg tac dong trén budc TCBL c6 dong luc
manh m& hon dé téi da héa loi ich cua cac NDT t6 chuc thay vi cac NDT ngan han —
cu thé 12 TCPH. Biéu nay 1am cho TCBL c6 xu huéng dinh gia thap chiing khoén
chao ban dé mang lai khoan loi nhuan 16n hon cho cac NDT ciing nhu giam thiéu téi
da rui ro cho minh.1%7

Mic di nhitng phan tich néu trén chi xuat phat tir tam ly suy luan cia NPT
nhung ciing 14 Iuu ¥ giup cac nha lam chinh sach du Kién dugc nhiing xung dot loi
ich c6 thé phat sinh giita cac chu thé tham gia quan hé bao lanh phat hanh. Pac biét,
cho thay sy can thiét phai quy dinh trach nhiém phép 1y ré rang cho cac TCBL dé
dam bao ho gitr virng vai tro la “trung gian xac nhan” thong tin.

Tom lai, BLPHCK d truc tiép mang lai co hoi dau tu hap dan cho cac NDT

105 | & Thi Thu Hang, (2015), Xay dung co ché quan ly chao ban ching khoén ra cong chiing disa trén cong bo
théng tin day du, Dé tdi NCKH cdp UBCKNN, tr.12.

16 George J. Papaioannou va Ahmet K. Karagozoglu, (2017), tldd, tr.3.

107 penghua Sun, (2015), tldd, tr.59-60.



73

trén TTCK véi nhiing thong tin lién quan da dugc tong hop, phén tich, danh gia va
Xac nhan.

1.1.6.4. Vai tro déi Véi co quan quadn Iy nha niedéc

Mot trong nhitng chirc ning co ban cia nha nudc 1a bao vé quyén va loi ich hop
phap cta cac to chic, ca nhan trong xa hoi. Trong linh vuc chiing khoan va TTCK,
dé thyc hién chirc nang nay, cac nha lam chinh sach da thong qua hoat dong BLPHCK
tao ra mot “nguoi gac cong”, thay cac co quan quan ly kiém dinh chat lugng thong
tin vé ching khoan chao ban do TCPH cung cap, qua d6 bao vé loi ich chinh dang
cia NDT trén thi truong. Luan giai cho van dé nay, tac gia Kraakman (1986) cho
rang, ngudi gac cong c6 kha nang giam sat va kiém soat hanh vi caa TCPH® xuat
phat tur vai tro la mot trung gian ¢ uy tin trong viéc xac nhan tinh chinh xac caa thong
tin do TCPH c6ng b4'%. Cu thé hon, John (2004) di chi ra hai yéu té cét I8i 1am nén
nén tang cho hanh déng cua mot nguoi gac cong. Pau tién, ngudi gac cong 1a mot
ngudi c6 vén uy tin dang ké, co dugc trong nhidu nam va nhidu khach hang. Diéu nay
cam két dam bao tinh chinh xac cua céc tuyén b hoic sy thé hién ma ho dwa ra hoic
x&c minh. Thi hai, nguoi gac cdng nhan duoc mét lgi ich hoic chi phi nhé hon rat
nhiéu cho vai trd cua minh, véi tu cach 1a ngudi duoc uy thac, trong viéc phé duyét,
xé&c nhan hoic xac minh thdng tin cho ngudi Gy thac tir giao dich ma ngudi gac cong
tao diéu kién hoic cho phép. Vé ly thuyét, ngudi gac cng s& khong thé hi sinh véon
uy tin caa minh cho mot khach hang véi mét khoan phi khiém tn.110

Vai tro quan trong ké tiép cia BLPHCK dbi voi cac co quan quan ly xuit phat
tr muc dich thuc hién hoat dong nay. BLPHCK duoc coi la mot trong nhitng cong cu
quan trong dugc cac nha hoach dinh chinh sach st dung dé ting kha ning tiép can thi
truong von dai han cho cac doanh nghiép trong nén kinh té. Su song hanh cua hoat
dong bao 1anh trong qua trinh phat hanh chiing khoan c6 thé dugc vi nhu “liéu thudc
tinh than va vat chat” cho cac doanh nghiép. Kinh nghiém, trinh d6, mang ludi quan
hé va nguon luc tai chinh cua TCBL gitp cac doanh nghiép c6 thém niém tin dé lua
chon phuong thtrc huy dong von trén TTCK. Khi cac doanh nghiép co di ngudn von
can thiét s& thac day phat trién san xuat kinh doanh cua doanh nghiép ndi riéng va

108 Reiner H Kraakman, (1984), Corporate Liability Strategies and the Cost of Legal Control, The Yale Law
Journal, Vol.93, tr.891.

109 Reiner H Kraakman, (1986), Gatekeepers: The Anatomy of a Third-Party Enforcement Strategy, Journal of
Law, Economics, and Organization, Vol.2, issue 1, tr.61.

110 John C. Coffee Jr, (2004), tldd, tr.308.
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nén kinh té néi chung. Bén canh dé, cang nhiéu dot phat hanh chimg khoan duoc bao
lanh thanh cong cang lam gia ting vé s6 lugng va chat lwong hang héa dugc dua ra
lru thong trén thi trudng thir cap. Pidu nay 1am ting tinh hap dan cua cac co hoi dau
tu vao TTCK, thu hat sy tham gia cua nhiéu NDT, gidp thi truong ngay cang phat
trién.

T6m lai, nhitng phan tich vé vai trd caia BLPHCK duéi goc d6 cua ting chu thé
lién quan d3 cho thiy vai tro dic biét quan trong cia BLPHCK dbi véi su phét trién
va 6n dinh cua TTCK. Viéc nhin nhan dung va toan dién vai tro cia BLPCHK 14 co
s& quan trong dé xay dung hanh lang phép Iy phu hop, phét huy hiéu qua hoat dong
nay trén thuc té. Két qua nghién ciru néu trén ciing da tra loi cho cau hoi nghién ciu
s6 1 vé vai tro cua hoat dong BLPHCK va chizng minh gia dinh kém theo dugc NCS
dit ra trong luan 4n 1a dung dan.

1.2. Nhirng véan d@é li luan phap luat vé bao Ianh phat hanh chirng khoan

1.2.1. Cac nguyén tic phdp Iy co ban d@é xay dung phap ludt vé bdo Ianh phat
hanh ching khoan

C6 thé hiéu, “nguyén tic xay dung phép luat 1 nhimg tu tudng chu dao phan
anh khat quat nhirng su viéc khach quan lién quan téi qua trinh xay dung phap luat.
Pay 1a nhimg co sd quan trong cua toan bo qua trinh xay dung phap luat, doi hoi tat
ca cac chu thé tham gia vao qué trinh xay dung phép luat phai nghiém chinh tuan
theo”™! V¢i tu cach 12 mot bo phan ciu thanh caa phap luat diéu chinh hoat dong
KDCK, phép luat vé BLPHCK ciing phai tuan tha cac nguyén tic phap 1y nhit dinh,
bao gdom: (i) Nguyén tic ton trong quyén tu do kinh doanh; (ii) Nguyén tic tu chiu
trach nhiém vé rai ro; (iii) Nguyén tic dam bao an toan hé théng; (iv) Nguyén tic bao
vé quyeén va loi ich hop phap caa NDT.

Pay 1a cac nguyén tac phap 1y co ban, co tinh chat nén tang dé xay dung phap
luat vé hoat dong KDCK ndi chung va hoat dong BLPHCK ndi riéng. Mtc do va
hinh thiic biéu dat cu thé cia mdi nguyén tac trong noi dung phéap luat diéu chinh
ting loai hinh hoat dong KDCK c6 su khac nhau nhat dinh. Ddi voi hoat dong
BLPHCK, noi dung ciia mdi nguyén tac duoc thé hién cu thé nhu sau:

1.2.1.1. Nguyeén tdc ton trong quyén tu do kinh doanh

Nguyén tic cho phép cac chu thé thuc hién cé quyén quyét dinh lua chon co hoi

111 pGS. TS Nguyén Minh Poan, TS. Nguyén Vin Nam, (2017), Gi&o trinh Li lugn chung vé nha nwéc va phap
ludt, Pai hoc Luat Ha Noi, NXB Tu phap, tr.364.
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kinh doanh mang lai lgi nhuan tét nhat cho minh. Tuy nhién, quyén quyét dinh nay
phai dugc dit trong gigi han da duoc phap luat chimg khoan xac dinh. Cac t6 chuc
KDCK chi duoc thyuc hién cac hoat dong ma UBCKNN cho phép. Do d6, ¢é dam bao
quyén hoat dong cho cac cha thé, doi hoi quy dinh phép luat vé diéu kién, trinh tu,
thia tuc, cach thuc thuc hién va cac bién phép quan Iy nha nudc d6i véi hoat dong
BLPHCK phai cu thé, rd rang. Biéu nay phd hop voi y kién cho rang, “TTCK chiza
dung nhitng co héi kinh doanh rat l6n, diéu dé ciing cé nghia, khi ¢é co héi, nha kinh
doanh phdi nam bat ngay va phdi c6 nhing dam bdo vé phap ludt khi ho thuc hién
nhing néi dung kinh doanh ds 2. Trong khuén kho di duoc xac dinh, cac chi thé
dap tmg du diéu kién luat dinh c6 quyén duoc thuc hién BLPHCK thong qua thi tuc
Xin cap gidy phép hoat dong. Trén co sé duoc cip phép va nhu cau, kha ning dap tng
trong tung thoi ki, TCBL c6 quyén ty do lua chon TCPH dé cung cap dich vu
BLPHCK, tu do thoa thuan lya chon phuong thirc bao 1&nh phu hop va dam phan cac
diéu khoan khéac cua hop dong BLPHCK. Bén canh d6, nham chia sé rui ro, cac TBCL
c6 quyén hop tac véi nhau thanh 1ap té hop bao 1anh dé cung thyuc hién bao 1anh phét
hanh cho mét dot chao ban ching khoan.

1.2.1.2. Nguy@n tdc tu chiu trach nhiém vé rui ro

Song hanh véi quyén “ty 1am” ludn 13 nghia vu “ty chju”. Nguyén tic tu chiu
trach nhiém vé rai ro yéu cau cha thé thyc hién hoat dong BLPHCK phai chiu trach
nhiém vé nhitng quyét sach kinh doanh caa minh, trong d6 chu yéu rui ro phat sinh
tir viéc phai mua ching khoan do khong phan phéi hét. Nguyén tic nay budc cac chu
thé phai c6 y thirc trach nhiém véi hoat dong kinh doanh cia minh. Bong thoi, doi
hoi quy dinh phap luat can dit ra cac giéi han, dic biét vé han mac gia tri chung
khoan cam két bao lanh so voi kha ning tai chinh ctia TCBL dé tranh truong hop t6
chuc nay chay theo loi nhuan bang moi gia. Mt khac, moi quan hé giita TCBL va
TCPH ciing 1a van dé can dugc nha 1am luat luu tAm. Trong méi quan hé bi/duoc
kiém soat hoic c6 sy rang budc véi nhau vé mit lgi ich, TCBL sin sang “thong dong,
hop tac” véi TCPH dua ra nhiing thong tin “mau hong” khong dung su that vé dot
chao ban dé hra d6i nha dau tu trén thi trudng voi muc dich phan phdi hét s6 ching
khoan chao ban. Trong trudng hop nay, rii ro khong chi xay ra cho nha dau tu ma
con cho ban than TCBL, ¢6 kha nang phai mua hét s6 chtng khoan “chat luong kém”
néu khéng phan phdi hét. Nguyén tac tu chiu trach nhiém vé rui ro ciing dit ra doi

112 pham Thi Giang Thu, (2004), fldd, tr.80.
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v6i NDT tham gia mua ching khodn phat hanh. Trong truong hop NPT da dugc cung
cap day du va chinh xéc c4c thong tin vé dot phat hanh theo quy dinh, NDT phai ty
ganh chiu két qua thua 16 néu chung khoan bi giam gia. Nha lam luat khéng thé quy
dinh céc chu thé khac nhu TCBL, TCPH phai chiu trach nhiém vé két qua dau tu cua
NDT néu nhu ho d3 tuan tha dung cac quy dinh c6 lién quan. V& phia TCPH, nguyén
tac tu chiu trach nhiém vé rai ro yéu cau TCPH phai chip nhan rai ro xay ra cho dot
chao ban tuong ung véi phuong thic bao lanh phat hanh da Iya chon. Néu TCPH
khéng muén chi tra phi bao 1anh cao va lra chon phuong thic bao 13nh nd lyuc téi da,
ho tw minh géanh chiu rui ro khéng chao ban hét ching khoan. Nguoc lai, néu TCBL
lya chon phuong thuc bao 13nh vai cam két chic chin, ho sé tranh duoc rai ro nay.
1.2.1.3. Nguyén tdc dam bdo an toan hé thang

bac trung cta hoat dong BLPHCK la tinh rai ro cao. Rui ro nay mang tinh hé
thdng, khong chi anh huéng truc tiép dén hoat dong caa chu thé thyc hién ma con
anh hudong dén niém tin cua cac NDT trén TTCK, tir d6 1am mat tinh 6n dinh cua thi
truomg, tic dong tieu cuc dén nén kinh té. Bé tuan thu nguyén tic nay, phép luat vé
hoat dong BLPHCK cén thé hién duoc mét sé noi dung sau:

Thet nhat, phép luat can quy dinh rd pham vi ndi dung hoat dong BLPHCK lam
co s& cho cé&c chu thé thyc hién. Bong thoi, xac dinh day du va cu thé céc gigi han vé
gi tri bao lanh phat hanh, han mic dau tu vao chitng khoan phat hanh va gia tri ting
loai rai ro cua hoat dong BLPHCK, dam bao tinh an toan cho hoat dong cua céac
TCBL.

Ther hai, phap luat phai tao co s phap 1y rd rang va day du cho co quan quan ly
chuyén nganh thuc hién chirc nang quan ly mét cach hiéu qua va kip thoi. Theo do,
co quan quan ly can c6 dia vi phap Iy phd hop va dugc trao day du tham quyén dé
dam bao thyc hién hiéu qua chic nang quan ly hoat dong BLPHCK. Song hanh véi
d6, cac bién phap nham dam bao tinh tuan thu caa cac chu thé thuc hién hoat dong
BLPHCK ciing phai dugc quy dinh cy thé va phai dam bao tinh ran de, triing phat d6i
VGi cac chu thé c6 hanh vi vi pham.

1.2.1.4. Nguyén tac bao vé quyén va loi ich hop phap cua nha dau tie

Nhu tac gia Pham Thi Giang Thu di nhan dinh, NPT duoc dé cap dén & day
thuong 1a cac NPT riéng ré, dang truc dién voi cac dbi tuong con lai trén TTCK
trong mot vi thé twong d6i yéu va ho khdng phai la nhitng nha kinh doanh lanh nghgé,
ho khong biét va khong budc phai biét tat ca “ngén nghé” lién quan dén “luat choi”.
Ho chi ¢6 thé hy vong la nha phat hanh, cac ddi twong kinh doanh chuyén nghiép la
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nhitng ngudi dang tin cay, ludn tinh téi lgi ich cia NDT.13 Trong khi d¢6, mong mudn
cia TCBL va TCPH trong mdi quan hé BLPHCK déu giéng nhau (phan phdi hét
chting khoan cho NDT), mic du mdi bén tién hanh theo cach thirc khéac nhau. Vi loi
thé vé vai trd trong viéc nam gitr va st dung thong tin, hai chu thé hoan toan cé kha
nang lién két v6i nhau lra d6i NDT dé dat dugc muyc dich. Luc nay, phap luat diéu
chinh hoat d6ng BLPHCK phai dua ra nhitng quy dinh han ché tinh trang lién két trén
dé bao vé quyén va loi ich hop phép cho NPT. Théng thuong, yéu cau nay duogc thé
hién théng qua quy dinh trach nhiém cua cac bén vé tinh chinh xac, day du cua thong
tin lién quan dén chiing khoén chao ban va quy dinh vé cac truong hop cim TCBL
thuc hién hoat dong BLPHCK véi TCPH thudc ddi tugng cé lién quan. Dac biét, dé
bao vé nha dau tu & mic do cao hon, nha 1am luat co thé quy dinh rd trach nhiém caa
TCBL nhu mdt ngudi gac cong, ¢6 nhiém vy tham dinh dé dam bao tinh chinh xéc
cua thdng tin trong hd so chao ban do TCPH cung cip. Tuy nhién, can khing dinh
rang, BLPHCK la mét hoat dong kinh doanh. Do vay, phap luat khong thé qua cing
nhic dit nguyén tic nay 1én hang dau din dén can tro su phat trién cua hoat dong
BLPHCK trén thi truong. Mdi quan hé loi ich gitta cac chu thé (TCBL, TCPH, NPT
va nha nudc) can dugc giai quyét mot cach hai hoa va ciing hudng téi muc tiéu chung
xay dung mot TTCK 6n dinh va phét trién.

1.2.2. Cdu trac phap lugt vé bao 1anh phat hanh chiéng khoan

Theo nghia chung nhét, phap luat vé BLPHCK duoc hiéu 1 tong thé cac quy
pham phép luat do co quan nha nuéc c6 thim quyén ban hanh nhiam diéu chinh céac
quan hé xa hoi phat sinh trong qué trinh thuc hién chirc ning quan 1y nha nuée dbi
vai hoat dong BLPHCK va trong qua trinh cac TCBL thuc hién hoat dong BLPHCK
cho TCPH théng qua viéc cam két s& phan phdi ching khoan cho TCPH bang viéc
mua chimg khoan dé phan phéi lai cho NBT hozc mua s6 ching khoan con lai chua
duoc phan phdi hét hoic nd luc tdi da dé phan phdi chiing khoan va thuc hién mot
hoac mot s6 cong viéc khac hd tro qua trinh chao ban chung khoan cua TCPH Vi
muc dich bao vé quyén loi chinh dang cho cac chu thé tham gia quan hé va dam bao
cac quan hé phat trién 6n dinh, 1anh manh, an toan va hiéu qua.

C6 nhiéu cach xac dinh cau tric phap luat diéu chinh mét van dé cu thé phat
sinh trong thuc tién x& hoi, tuy goc dd nghién ciru. Trong pham vi cta luan an nay,
cau trdc phép luat vé BLPHCK duogc x4c dinh trén co sé cac quan hé xa hoi co ban

113 Pham Thi Giang Thu, (2004), fldd, tr.81.
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phat sinh tir hoat dong BLPHCK va nhitng yéu cau dic thu caa noi dung phap luat vé
BLPHCK.

Tir khéai niém phap luat vé BLPHCK c6 thé x4c dinh, d6i tuong diéu chinh cua
phap luat vé BLPHCK Ia c4c quan hé x& hoi phét sinh giita ba cha thé: TCBL (chu
thé cung cap dich vu BLPHCK), TCPH (chu thé str dung dich vu BLPHCK) va co
quan quan ly (chu thé quan ly hoat dong BLPHCK). C4c quan hé nay dugc phan dinh
thanh hai nhém sau day:

Nhém quan hé thi nhat phéat sinh gitta TCBL va TCPH, duoc thé hién qua noi
dung vé diéu kién tham gia hoat dong BLPHCK, noi dung nghiép vu, phuong thirc
va hinh thuc phéap ly caa hoat dong BLPHCK.

Nhom quan hé thiz hai phat sinh gitra co quan quan ly nha nudc va TCBL, dugc
thé hién qua hoat dong giam sét va thanh kiém tra ciia co quan quan ly va viéc tuan thu
céc diéu kién thuc hién va giéi han an toan khi thuc hién hoat dong BLPHCK cua TCBL.

V& nhitng y&u cau dic thu ddi voi ndi dung phép luat vé BLPHCK, c6 thé nhan
thiy, BLPHCK 1 hoat dong KDCK phurc tap va c6 do rui ro cao, anh hudng truc tiép
dén an toan hé théng cua TCBL. Bén canh d6, ludn ton tai mau thuan loi ich co thé
anh huong dén quyén loi cua sb dong cong chung dau tu, dugc coi 1a nhiing chu thé
“4n danh” trong quan hé BLPHCK, ddng thoi ciling 1a nhitng chu thé “yéu thé” trén
TTCK. Do vay, phap luat vé BLPHCK phai dam bao hai muc tiéu: (i) dam bao su
quan ly giam sat caa nha nuéc doi véi hoat dong BLPHCK ddng thoi dam bao quyén
tu do kinh doanh ciia TCBL; (ii) bao vé quyén lgi chinh dang cia NDT trén thi trudng.

Trén co s& cac nhom quan hé xa hoi di duge xac dinh va yéu cau dic thd cua
phap luat vé BLPHCK, viéc x4c dinh cau tric phap luat vé BLPHCK s& dya trén cac
nhom quan hé x& hoi do phap luat vé BLPHCK diéu chinh, theo d6, cau tric phéap
luat vé BLPHCK gom céc nhom quy dinh sau:

(i) Nhém quy dinh vé chi thé thuc hién hoat déng bao 1anh phat hanh ching
khoan

V&1 nhom quy dinh nay, luan an nghién ciu cac noi dung chinh sau:

Thez nhat, quy dinh vé loai cha thé duoc phép thuc hién hoat dong BLPHCK.
Tuy quan diém cia timg nudc vé van dé quan ly hoat dong kinh doanh ngan hang va
hoat dong KDCK ¢6 sy quy dinh khac nhau vé mé hinh cha thé thuc hién hoat dong
BLPHCK, ¢ thé 1a ngan hang thuong mai hoic to chitc KDCK chuyén nghiép (ngan
hang dau tu hoac CTCK). Hién nay, trén thé gigi ton tai ba md hinh quan ly hai hoat
dong nay. Ddi véi nhimg nudc theo moé hinh ngan hang da ning toan phan nhu cac
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nuéc Bic Au, Ha Lan, Thuy Si, khong c6 sy tach bach gitra hoat dong ngan hang va
hoat dong KDCK, TCBL c6 thé 13 ngan hang thuong mai hoic CTCK. Cac nuéc theo
mo hinh da ning mot phan nhu Thai Lan, Han Quéc hay Viét Nam cho phép cac ngan
hang thuong mai duoc hoat dong KDCK nhung khéng truc tiép ma phai thanh Iap
cac CTCK tryc thudc dé thuc hién. Tuy nhién, tai Thai Lan, Han Quéc, cac ngan hang
nay duoc tryc tiép thuc hién bao lanh phat hanh ddi voi ching khoan 1a trai phiéu.
Dbi voi md hinh ngén hang chuyén doanh ma dién hinh &p dung 14 hai nuéc My va
Nhat Ban, ngan hang thuwong mai chi dugc phép kinh doanh trong pham vi cac hoat
doéng ngan hang con viéc KDCK phai do cac CTCK doc lap thuc hién. Tuy nhién,
hién nay cac nudc niy cd xu huéng chuyén do6i thanh mé hinh ngan hang da niang mot
phan vai viéc cho phép cac ngan hang thuong mai tham gia vao hoat dong KDCK.

Thet hai, quy dinh vé diéu kién phéap ly dé chu thé dugc phép kinh doanh dich
vu BLPHCK. Viéc dit ra cac diéu kién phap Iy hoan toan xuat phat tir tinh chét phuc
tap va muc d6 rui ro cao cua hoat dong BLPHCK. Qua nghién ctru cho thay, du theo
m6 hinh nao, phap luat da sé cac nuéc déu xac dinh nhitng diéu kién hudng dén su
dam bao vé co s vat chit, nang luc chuyén mdn va ning luc tai chinh cua chu thé
thuc hién hoat dong BLPHCK ddng thai yéu cau phai duoc co quan quan |y cip phép
thuc hién. Tuy nhién, tiy theo md hinh quan ly, mdi nuéc c¢d cach thirc ap dung didu
kién phap ly cho cha thé thuc hién hoat dong BLPHCK khéc nhau. Bdi vai nhirng
nudc theo md hinh ngan hang da nang, BLPHCK duogc coi nhu mét trong cac nghiép
vu ngan hang va phap luat quy dinh diéu kién phap 1y dé cip phép thuc hién hoat
dong ngan hang noi chung, khéng cé su phan biét gitra cac loai nghiép vu. Trong mo
hinh ngan hang da ning mot phan vai cac chu thé KDCK doc 1ap, nha lam luét cac
nudc thuong lya chon mét trong hai cach thirc quy dinh. Cach thi nhat chi quy dinh
diéu kien phéap Iy cho hoat dong KDCK n6i chung. Chu thé dap tmg dugc cac diéu
kién nay cd thé thuc hién bat ky hoat dong KDCK nao, ké ca BLPHCK. Céch thi hai
quy dinh diéu kién phap Iy riéng cho ting hoat dong KDCK va su khac nhau chu yéu
thé hién trong diéu kién vé muac von diéu 18 téi thiéu. Thong thudng, mac von diéu 18
tbi thiéu cua hoat dong BLPHCK duoc quy dinh cao nhat trong cé4c loai hoat dong
KDCK. Tac gia Pham Thi Giang Thu d3 dua ra nhan dinh chinh xac khi cho rang,
diéu kién vé vbn trong hoat dong KDCK c6 ¥ nghia quyét dinh, hoan toan phd hop
VGi yéu cau cua hoat dong kinh doanh tai chinh tién té trong d6 KDCK 1a mét noi
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dung cuy thé.114

(i) Nhém quy dinh Vé cdc phwong thirc bao 1anh phéat hanh ching khoan, té
hop bao 1anh va ngi dung cua nghiép vu bao 1anh phat hanh chizng khoan

Déi v6i quy dinh vé phuong thirc BLPHCK, ludn 4n xem xét quy dinh vé ting
phuong thirc BLPHCK, bao gdm phuong thirc bao 18nh cam két chic chan, phuong
thirc bao 1anh du phong va phuong thirc bao 1nh nd lyc téi da.

Déi voi quy dinh vé t6 hop bao 1anh, luan an xem xét mot sb van dé lién quan
nhu quy dinh vé cau trlc cua td hop, cach thirc hoat dong cua té hop, quyén va trach
nhiém cua ting loai thanh vién tham gia to hop.

Déi vai quy dinh vé ndi dung nghiép vu BLPHCK, luan &n tap trung phan tich,
danh gia cac quy dinh vé hanh vi do TCBL duoc phép thuc hién khi tién hanh
BLPHCK cho mot dot chao ban. Chi khi xac dinh dugc ndi dung nghiép vu BLPHCK,
TCBL méi x@y dung dugc quy trinh nghiép vu BLPHCK phu hgp. Céch thuc xac
dinh phd bién hién nay dua trén vai trd caa TCBL trong quy trinh thu tuc chao bén
chung khodn ra céng ching. Thong thudng, nhom quy dinh bao gom:

- Quy dinh V& hoat dong tu van phat hanh

- Quy dinh V& hoat dong chuén bi hd so chao ban chiing khoan

- Quy dinh V& hoat dong dinh gia ching khoan chao bén

- Quy dinh V& thuc hién cam két bao I1anh va phan phéi chiing khoan

- Quy dinh v& hoat d6ng binh 6n gi& ching khoan sau phat hanh.

Tuy dic thu TTCK méi nuée, cha yéu lién quan dén trinh do phat trién, nha lam
luat mdi nudc xac dinh pham vi noi dung nghiép vu BLPHCK khac nhau. Vi du nhu,
hoat d6ng binh 6n gia chimg khoan thuong dwoc quy dinh tai cac nuée ¢6 TTCK phét
trién nhu My, Nhat Ban, Thai Lan. .. trong khi nha 1am luat Viét Nam thé hién quan
diém than trong khi chua cho phép thyc hién.

Quy dinh vé noi dung nghiép vu BLPHCK 1a co s phép ly quan trong cho cac
chu thé kinh doanh xac dinh pham vi cac cdng viéc duoc phép thuc hién ciing nhu
anh huang tryc tiép dén nguon doanh thu tir phi bao 13nh mang lai. Phia co quan quan
ly dya vao dé dé thiét 1ap cac bién phap quan ly phi hop va 1a co sé thuc hién cong
tac kiém tra, giam sat. Do vay, luan an xac dinh s& tap trung nghién cau sau vé nhom
quy dinh nay.

114 Pham Thi Giang Thu, (2002), Xay dung va hoan thién khung phap lugt TTCK ¢ Viét Nam, Luan an tién si
Luat hoc, Pai hoc Luat Ha Noi, tr.116.
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(iii) Nhém quy dinh vé hinh thizc phap Iy cua hoat dong bao 1dnh phat hanh
chung khoan

Hoat dong BLPHCK thé hién dudi hinh thac phép 1y 1a hop d¢ong BLPHCK,
duogc ki két gita TCBL va TCPH. Dudi goc d6 dich vu, hop ddng BLPHCK c6 noi
dung kha rong, bao gom thoa thuan cua hai bén vé cac noi dung nghiép vu BLPHCK
ma TCBL c6 thé cung cap cho TCPH. Tuy nhién, trong pham vi nghién ciru cua luan
&n, xuat phat tir tinh chat cét 16i va vai tro dic thu cua hoat dong BLPHCK 1a cam
két bao 14nh va phan phéi chiing khoan cho TCPH, noi dung hop dong BLPHCK
duogc hiéu theo nghia hep, bao gém cac diéu khoan thoa thuan caa hai bén lién quan
dén cam két bao 1anh va phan phéi chiing khoan. Ngoai hop d¢ong BLPHCK, trong
phan nay cua luan an, tac gia ciing dé cap dén hop dong dong bao 1anh phét hanh
chung khoén (1 hop ddng duoc ky két gitra cac TCBL vé6i nhau vé viéc cam két cling
thuc hién dich vu bao 1anh phat hanh chang khoan, théng qua hinh thic t6 hop bao
lanh, con duoc goi 1a hop dong giita cac TCBL). Hop dong dong bao 1anh phat hanh
chung khodn 14 co s& phap Iy dam bao nghia vu BLPHCK trong hop déng BLPHCK
dugc thyc hién trén thuc té trong truong hop thanh 1ap to hop bao 1anh. Pay ciing
chinh 12 hai vin ban bat buéc TCPH phai giri kém theo ho so ding ky chao ban chiing
khoan ra cong chang.

Quy dinh vé hop déng BLPHCK va hop ddng dong bao 1anh phat hanh chang
khoan dugc xem xét trén hai khia canh, hinh thic va néi dung cua hop dong. Lién
quan dén ndi dung cua hai hgp dong, luan an chi tap trung nghién ciu mot sb diéu
khoan quan trong lién quan dén vé quyén va nghia vu cta cac bén.

(iv) Nhém quy dinh vé gidi han an toan trong hoat dong bdo I&nh phat hanh
chizng khoan

Hoat dong BLPHCK chira dung nhiéu rai ro nén viéc dit ra cac giéi han dé dam
bao an toan cho chu thé thuc hién 1a diéu can thiét va quan trong. Phép luat vé gigi
han an toan trong hoat dong BLPHCK bao gom cac quy dinh vé diéu kién thuc hién
BLPHCK, cac truong hop han ché BLPHCK, han muc bao 1anh téi da va han muac
dau tu. Cac quy dinh chu yéu yéu cau chu thé thuc hién hoat dong BLPHCK chi dugc
phép nhan bao l1anh trong gidi han gia tri chitng khoan nhat dinh, phai ¢am bao khi
thuc hién cam két mua ching khoan khong duge vuot qué ty 1é nhat dinh vé von chi
so hitu caa minh va ty 1é nam git téi da tong chung khoan hay vén diéu ¢ cua TCPH.
Péng thoi, quy dinh 18 cac truong hop khong duoc phép thuc hién BLPHCK, phan
I6m 13 cac truong hop trong ¢6 TCBL va TCPH ¢ méi lién quan véi nhau vé mat so
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hitu hodc quan tri diéu hanh. Muc dich chinh cta cac quy dinh nham dao bao an toan
hoat dong cho cac TCBL. Mit khéc, tranh tao co hoi dién ra su “bat tay thuc hién
hanh vi gian 1an” gitta TCBL va TCPH, bao vé quyén loi cho cac NPT va dam bao
tinh 6n dinh cua thi truong.

Dé tang tinh an toan hon nita, quy dinh v& giéi han an toan trong hoat dong
BLPHCK con xac dinh gia tri cac rai ro cd thé phét sinh tir hoat dong nay dé tinh vao
ty 16 ATTC cua cha thé thuc hién. Gi4 tri rai ro phu thugc va tinh chét ting loai rui
ro (rui ro thanh toén, rui ro thi truong, rai ro hoat dong). Trong qua trinh hoat dong,
TCBL phai lubn duy tri ty 16 ATTC tbi thiéu. Dé tuan thu, TCBL budc phai ¢6 sy can
nhic va wu tién lya chon nhiing hop ddng BLPHCK ¢ muc do rui ro phd hop véi
mtrc do0 ATTC cua cong ty.

(v) Nhém quy dinh vé qudn 1y nha nude doi véi hoat déng bao 1dnh phét hanh
chung khoan

Noi dung quan 1y nha nudc dbi véi hoat dong BLPHCK duoc tiép can theo hai
goc do. Thiz nhat, quy dinh vé chu thé thuc hién viéc quan 1y nha nuée ddi voi hoat
dong BLPHCK, trong d6 chii yéu xem xét chirc ning cua co quan quan ly chuyén
nganh vé chiing khoan — UBCKNN. Ths hai, quy dinh vé bién phap quan 1y dbi voi
hoat dong BLPHCK thong qua co ché kiém tra, gidm séat va xt ly vi pham cua co
quan quan ly. Cac quy dinh vé quan Iy nha nudc, mot mat, phai dam bao yéu cau tao
co s& phap ly ddy du, rd rang cho co quan quan ly nam bit duogc tinh hinh hoat dong
BLPHCK trén thuc té va can thiép kip thoi trong truong hop can thiét. Mat khac, phai
tén trong “luat choi cua thi trudng”, khong duoc can thiép quéa sau, dam bao quyén
tu do kinh doanh cho cha thé thuc hién hoat dong BLPHCK. Gidng nhu PGS.TS
Pham Thi Giang Thu da nhan dinh, “viéc quan ly knéng chi nham muc dich giir ky
ludt thi trieong ma con nham muc dich phat trién thi triong .

Tom lai, viéc xac dinh rd cau tric phap luat vé BLPHCK c6 y nghia quan trong
trong viéc x@y dung dugc mot hanh lang phap ly an toan va hiéu qua cho hoat dong
BLPHCK. Két qua nghién ctru néu trén ciing da tra 10i cho cau hoi nghién ctu sé 2
va chitng minh gia dinh kém theo dugc NCS dat ra trong luan an 1a dang dan.

115 Pham Thi Giang Thu, 2004, #/dd, tr.46.
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Két luan chuong 1

Nghién cttu nhirng van dé Ii luan vé hoat dong BLPHCK c6 y nghia quan trong.
Muc dich nghién ciru nham dua ra nhitng nhan dinh dung din vé ban chat, dac diém,
phuong thirc thuc hién, ndi dung nghiép vu va vai tro caia BLPHCK. Dbac biét, viéc
lam rd nhitng dic thd cia BLPHCK so véi cac hoat dong KDCK khéc (bao gom: (i)
la hoat dong phai sinh tir hoat dong phat hanh chiing khoan; (i) mang mot phan tinh
chat caa hoat dong bao hiém; (iii) 1a hoat ddng KDCK ¢ tinh chit rai ro cao nhat;
(iv 12 hoat dong KDCK hdn hop; (v) NDT la chu an danh trong quan hé BLPHCK va
(vi) phai tuan thu cac gigi han an toan trong qua trinh trién khai thuc hién) 1a co so
dé thiét ké, xay dung cac quy dinh phap luat diéu chinh phu hop. N6i cach khéc, chinh
nhitng dic trung nay di chi phdi truc tiép téi viéc xac dinh cau trdc phép luat vé
BLPHCK. Bén canh do, viéc nhin nhan dtng va toan dién vai tro cua hoat dong
BLPHCK duéi nhiéu goc d6 da cho thay vai trd quan trong cia BLPHCK d6i véi su
phat trién va on dinh cia TTCK. Dic biét, viéc ké thira Ii luan vé vai tro “nguoi gac
cong” ctia chua thé thuc hién BLPHCK c6 ¥ nghia quan trong trong viéc nghién ciru phat
trién trong diéu kién thi truedong chao ban ching khoén & Viét Nam dang ¢ nhiéu bat on.

Trén co s nhitng van dé Ii luan vé BLPHCK d3 duoc 1am r8, luan an xéac dinh
noi dung i luan phap luat vé BLPHCK trén hai phuong dién, vé cac nguyén tic phap
1y co ban dé xay dung phap luat vé BLPHCK va ciu trdc phap luat vé BLPHCK. Mic
di cung tuan thu cac nguy@n tic phap 1y co ban caa phéap luat diéu chinh hoat dong
KDCK néi chung nhung mirc 6 va hinh thuc biéu dat cu thé cua tirng nguyén tic
trong phép luat vé BLPCHK c6 nhitng nét riéng. Cau tric phap luat vé BLPHCK
cling duoc xac dinh bao gdm 5 nhom quy dinh: (i) vé cha thé; (i) vé cac phuong thirc
BLPHCK va néi dung cua nghiép vu BLPHCK; (iii) vé hinh thtic phép Iy cia hoat
dong BLPHCK; (iv) vé gigi han an toan trong hoat dong BLPHCK va (v) vé quan ly
nha nuéc doi voi hoat dong BLPHCK. Viéc xac dinh ciu trdc nham chi ra pham vi
nghién ciru cia luan 4n dong thoi 1a co so danh gia qua trinh xay dung phéap luat vé
BLPHCK & Viét Nam.

C6 thé noi, viéc nghién ciu mot cach cd hé théng nhitng van dé Ii luan veé
BLPHCK va phap luat vé BLPHCK 1a co so quan trong dé phén tich, danh gia thuc
trang phap luat vé BLPHCK ¢ Viét Nam hién nay. Pay chinh 12 ndi dung co ban duoc
trinh bay tai chuong 2 cua luan an.
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Chuong 2
THUC TRANG PHAP LUAT VE BAO LANH PHAT HANH
CHUNG KHOAN O VIET NAM

2.1. Thuc trang phap luat vé chi thé thuc hién hoat dong bao 1anh phat
hanh chirng khoan

2.1.1. Mgt Sé wu diém ciia quy dinh vé chii thé thuc hién hoat déng bdo 1anh
phéat hanh chirng khoan

Tir két qua nghién ciu phép luat vé BLPHCK, nghién cu sinh cho ring céc
quy dinh hién hanh vé chu thé thuc hién BLPHCK thé hién mot s6 wu diém chinh sau
day:

2.1.1.1. Viéc lira chon md hinh ngdn hang da nang mét phan véi chu thé thyec
hi¢n hoat dong bao lanh phat hanh ching khoan la cong ty chizng khoan phu hop voi
thure trang va muc tiéu phat trién thi trrong tai chinh Viét Nam trong giai doan truéc
ddy va hién nay.

So véi lich sir hinh thanh thi truong tai chinh trén thé gioi, thi treong tai chinh
Viét Nam con khé non tré, dang timg budc duoc xay dung, cang cd va phét trién.
TTCK ra ddi bang sy can thiép truc tiép cia nha nudc trong bdi canh cac diéu kién
vé kinh té, x& hoi chua dap tng. Do vay, viéc lya chon mé hinh ngan hang da ning
mot phan pht hop véi muc tiéu quan ly va phat trién cua cac co quan quan ly. Mot
mat, dam bao an toan cho hoat dong cua hé thng tin dung. Mt khac, tao diéu kién
cho sy tham gia cua cac ngan hang thuwong mai vao TTCK véi loi thé vé ngudn vén,
nhan luc va mang ludi khach hang, nhiing yéu t6 co ¥ nghia dic biét quan trong dé
thuc hién hoat dong BLPHCK. Ngay tir ngay dau thanh lap thi trudng cho dén nay,
thi phan hoat dong BLPHCK chu yéu thudc vé cac CTCK truc thudc hoic c6 ngan
hang thuvong mai “ding sau”. Xem xét bao cao tai chinh cdc nam 2018, 2019 va 2020
ctia cac CTCK cho thay, Cong ty c6 phan chung khoan K§ Thuong truc thuoc Ngan
hang TMCP Techcombank (so hitu 89% vén diéu 1¢) ¢ doanh thu vé BLPHCK cao
nhat, dat gan 1.164 ty dong (2019) va 1.590 ty dong (2020). Hoac Céng ty c6 phan
chung khoan Sai Gon-Ha Noi (mic di Ngan hang thuong mai ¢6 phan Sai Gon-Ha
Noi da thyc hién thodi hét von vao nam 2016 nhung hai phap nhan c¢é cting mot Chu
tich hoi ddng quan tri 1a Ong Bui Quang Hién) c6 doanh thu lan luot nam 2019, 2020
la 126.9 ty dong va 84.2 ty dong. Trong khi d6, cac CTCK khdng c6 sy hau thuan
clia ngan hang thuong mai, mac di vén chi so hitu 16n hon kha nhiéu nhung doanh
thu vé BLPHCK khong dang ké (xem chi tiét tai Phu luc 1).
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Viéc lua chon tir dau mé hinh CTCK dé thyc hién hoat dong BLPHCK thay vi
ngan hang dau tu ciing dugc danh gia phu hop diéu kién cua TTCK Viét Nam ndi
riéng va thi truong tai chinh ndi chung, thé hién su nghién ciu va tham khao luat
phap cac nudc. Cung thuc hién hoat dong KDCK, song, véi CTCK, cac nghiép vu
kinh doanh dugc thyc hién & mic don gian hon, doi hoi ning lyc tai chinh thap hon.
Péi twong khach hang huéng t6i thuong la nhitng NDT riéng 1¢é trén thi truong. Tai
da s cac thi trudng c6 diéu kién twong tir Viét Nam nhu Trung Qudc, Thai Lan déu
lya chon md hinh CTCK trong giai doan dau hoat dong. G muc do phat trién cao hon,
md hinh ngén hang dau tu véi nghiép vu cot I8i 1a tu van va BLPHCK doi hoi su
chuyén mén hda sau vé nghiép vu, niang lyc tai chinh 16n va mang ludi quan hé rat
rong. Ho huéng téi phuc vu khach hang 1a cac dinh ché hodc cac NDT chuyén nghiép.
M6 hinh nay c6 lich st phat trién hang trim ndm cing vé6i su hinh thanh cua thi
truong von trén thé gioi, thudng duoc &p dung tai cac nude ¢6 TTCK 1au doi va phat
trién nhu My va cac nudc Chau Au. Tai My, c6 su ton tai song song va phan tang,
thé hién su chuy@n mén hda rd nét vé mit nghiép vu gitta CTCK va ngan hang dau
tu. Theo d6, cac CTCK chii yéu cung cap dich vu ban Ié nhu méi gidi, tu vin dau tu
trong khi cac ngan hang dau tu cung cip dich vu ban budn nhu tu vin, BLPHCK, dau
tu, nghién ctru va phan tich dau tu. Nhin lai nhitng thanh twu ma TTCK Viét Nam dat
dugc trong khoang thoi gian hon 20 nam hinh thanh va phat trién, viéc cho phép &p
dung mé hinh ngan hang dau tu 13 mot vin dé quan trong can duoc nghién ctu va
can nhic.

2.1.1.2. Diéu kién phdp Iy dé thic hién hoat dong bao 13nh phat hanh ching
khodn da dwoc quy dinh cu thé, rd rang vdi cdc tiéu chi ddt ra twong doi phi hop Véi
yéu cdu ddc thi va théng 1¢ qudc té.

Phap luat Viét Nam xéac dinh diéu kién phap 1y dé CTCK duoc cap phép thuc
hién hoat dong BLPHCK ndi riéng va hoat dong KDCK néi chung théng qua bén
nhom tiéu chi, pht hop vai thong Ié cac nudc. Bao gom, tiéu chi vé co s vat cht,
vén diéu 1¢ téi thiéu, nhan su va nguoi gop von. Tly thude dic thi tung loai hinh
hoat ¢ong KDCK, nha lam luat lai quy dinh muc d6 tiéu chi can dap tng khéac nhau,
dugc quy dinh khé cu thé va chi tiét tai Diéu 74 Luat Chtng khoan va Piéu 175 Nghi
dinh s6 155/2020/ND-CP. CTCK c6 thé xin cap phép thuc hién mot hoic mot sé hoat
dong KDCK, hoic xin cap phép bo sung sau khi da hoat dong mot thoi gian, mién 1a
dap ung diéu kién phap ly cia hoat dong xin cap phép d6. Cach thire xac dinh diéu
kién phap ly thé hién viéc nha lam luat da nhan dién dang dic diém chung va dic tha
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tirng loai hoat dong KDCK.

Déi véi hoat dong BLPHCK, diéu kién vé co s& vat chat va ngudi gop von dugc
quy dinh giéng céc hoat dong KDCK khéc. Luat chang khoan méi ban hanh da quy
dinh théng nhat diéu kién vé co s& vat chat 4p dung chung cho cac hoat dong
KDCK khi xin cap phép thanh lap CTCK, tranh tinh trang van ban dudi luat quy
dinh mau thuan nhu trude d6 khi cho phép “nghiép vu BLPHCK va tu van dau tu
chung khoan khong phai dap tmg diéu kién vé trang bi, thiét bi”16. V& cac diéu kién
nhan than d6i véi ngudi gop von 1 t6 chire trong nudc, Luat méi quy dinh theo chiéu
huéng néi long hon va théng nhat tiéu chi 4p dung chung cho hai nhém t6 chic gop
vén trong nude 13 nhom cac ngan hang thuong mai, doanh nghiép bao hiém, t chuc
KDCK va nhom céc to chic kinh té khac. Bidu nay hoan toan phi hop véi tinh hinh
thuc tién hién nay khi TTCK Viét Nam da phat trién & mot mie d6 nhat dinh, viéc
thanh 1ap cdc CTCK dang trong giai doan bdo hoa. Hién tai, cac CTCK hoat dong
dang budc vao giai doan cang cb, nang cao quy md va nguén luc dé canh tranh. Do
vay, viéc str dung diéu kién phap Iy quéa nghiém ngat 1am rdo can dé han ché viéc
thanh 1ap qua nhiéu cac CTCK, kiém soat rui ro cho thi truong di khong con that sy
can thiét. Mat khéc, viéc théng nhat tiéu chi néu trén ciing dam bao nguyén tic binh
dang gitra cac chu thé kinh doanh trong nén kinh té.

Sy khac biét vé& diéu kién phap 1y dé thuc hién hoat d6ng BLPHCK nim trong
quy dinh vé diéu kién vdn diéu 1¢ tdi thiéu va diéu kién vé nhan sy. Mac vén diéu 16
t6i thiéu cua hoat dong BLPHCK 12 165 ty, cao nhét trong sé cac hoat dong KDCK .11
Bén canh d6, voi quy dinh yéu ciu CTCK phai c6 hoat dong tu doanh va méi gidi
trude khi duoc cip phép thuc hién BLPHCK, dan dén tong mutc vén diéu Ié téi thiéu
dé CTCK duoc thyc hién hoat dong BLPCHK la 240 ty dong (cong thém mirc von
diéu 18 téi thiéu cua hoat dong ty doanh va méi gidi). Co sé cia quy dinh xuat phat
tir dac thi mang tinh chat hoat dong bao hiém va hoat dong tu doanh caa BLPHCK.
Vé nhan sy, phap luat quy dinh téi thiéu 03 nhan vién nghiép vu thuc hién hoat dong
BLPHCK va phai c6 chang chi hanh nghé phan tich tai chinh8. Pay 1a loai ching
chi hanh nghé c6 cap bac cao hon so vai chizng chi hanh nghé mai gisi chiing khoan,

116 Nghj dinh s6 151/2018/NB-CP ngay 01/07/2018 stra dbi bé sung mot sé nghi dinh quy dinh vé diéu kién
dau tu, kinh doanh thugc pham vi quan 1y nha nuéc cia Bo Tai chinh, Diém a Khoan 1 Diéu 14.

117 Nghj dinh s6 155/2020/ND-CP, ngay 31/12/2020 Quy dinh chi tiét thi hanh mot sb diéu cia Luat Ching
khoén, Khoan 1 Biéu 175.

118 | yat chiig khoan s6 54/2019/QH14, ngay 26/11/2019, Khoan 5 Diéu 74.
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y&u cau chuy@n sau vé tu van tai chinh doanh nghiép va phan tich béo céo tai chinh
doanh nghiép, 1a nhiing kién thirc chuy@n mén can thiét dé cd thé trién khai thuc hién
cac cong viéc nghiép vu phic tap cia BLPHCK.

Ngoai ra, lién quan dén thu tuc cap gidy phép thanh lap CTCK dé thuc hién hoat
dong KDCK, Luat chirng khoan méi da sira ddi, bao dam thong nhat véi Luat Doanh
nghiép theo hudéng tach bach hai loai gidy phép: Gidy phép hoat dong KDCK do
UBCKNN cap, con gidy ding ky doanh nghiép do co quan ding ky kinh doanh cép.
Diéu nay dam bao tinh théng nhat trong hé théng phap luat, khac phuc duoc tinh trang
nhiéu CTCK khdng c6 thong tin trén hé thdng thong tin qudc gia vé dang ky doanh
nghiép, gitip cac co quan quan ly thuan tién trong qua trinh gidm sat tuan thu.

2.1.2. Nhéng ton tai, han ché ciia quy dinh vé chii thé thuc hién hoat déng
bdo 1&anh phat hanh ch#ng khoan

Tir két qua nghién ciu phép luat vé BLPHCK, nghién ciu sinh cho ring céc
quy dinh hién hanh vé chu thé thuc hién BLPHCK ton tai mot sé diém han ché co
ban sau day:

2.1.2.1. Céch thite quy dinh vé mirc von diéu 16 toi thiéu cua cong ty ching
khoan thuc hién hoat dong kinh doanh chizng khoan noi chung va hoat déng bado 1anh
phat hanh chizng khoan néi riéng thé hién su khéng binh dang véi cac chu thé kinh
doanh céc hoar déng khac c6 cung tinh chdt trén th; rueong.

Ngay tir ngay dau, nha lam luat Viét Nam lya chon céch thire quy dinh vén diéu
& t6i thiéu cho tirng hoat dong KDCK. CTCK muédn thuc hién dong thai nhiéu hoat
dong KDCK thi vén diéu 1¢ téi thiéu phai la tong s von diéu 18 tdi thiéu cua ting
hoat dong kinh doanh d6. Diéu nay thé hién su khéc biét so véi cach thirc quy dinh
vé von diéu I¢ téi thiéu d6i vai chinh chu thé thuc hién hoat dong KDCK khéac 1a cong
ty quan ly quy va khac biét voi quy dinh trong linh vuc hoat dong kinh doanh c6 cuing
tinh chat rui ro 1a phap luat ngan hang va phap luat kinh doanh bao hiém. Theo quy
dinh hién hanh, mic vén diéu 18 téi thiéu cua cong ty quan ly quy 1a 25 ty dong, bat
ké cong ty d6 chi thuc hién hoat dong quan ly quy hay hoat dong quan Iy danh muc
dau tu hay thuc hién ca hai. Bi véi hoat dong ngan hang va hoat d¢ong kinh doanh
bao hiém, phap luat ciing chi quy dinh muc vén phap dinh noéi chung. Khi dap tng
duoc mac von phap dinh, chi thé dugc thuc hién céc loai hinh hoat dong kinh doanh
ngan hang va kinh doanh bao hiém. PGS.TS Pham Thi Giang Thu d3 nhan xét, diém
khéc biét nay thé hién su khong binh dang trong kinh doanh caa cac chu thé. Pay déu
la cac hoat dong co @6 ruai ro 16n, ddi twong kinh doanh vé thuc chat déu 1a tién té va



88

cac loai gidy to ¢ gid nén can quy dinh vé mat nguyén tac 1a gidng nhau'®. Nhan
dinh nay hoan toan chinh xéc, song, theo quan diém caa chlng t6i, su khac biét néu
trén 1a can thiét trong giai doan dau hoat dong caa TTCK Viét Nam nham tao diéu
kién thuan lgi thiic day su ra doi cua dinh ché trung gian. Tuy nhién, cho dén nay, voi
s6 lwong gan 90 CTCK hoat dong trong khi quy mé thi truong con nho, thi truong da
va dang trong qua trinh thanh loc, dao thai cdc CTCK yéu kém. Muc dich Iya chon
cach thirc quy dinh néu trén khdng con can thiét va tinh bat binh dang giira cac chu
thé kinh doanh trén thi truong cang thé hién hién ré nét.

2.1.2.2. Quy dinh diéu kién vé mirc vén diéu 1é toi thiéu doi véi nghiép vu bdo
13nh phat hanh ching khoan con kha thap so véi toc dg phét trién vé quy mé vén cua
cac cong ty chizng khodn va nhu cdu hién tai cia thi trieong va thap hon so véi mic
trung binh cua cdac nuwoc trong khu vec.

Ké tir thoi diém TTCK Viét Nam chinh thirc hoat dong cho dén nay, quy dinh
diéu kién vé muc von diéu Ié téi thiéu ap dung d6i v6i nghiép vu BLPHCK méi dugc
diéu chinh ting mét 1an, tir 22 ty dong ting 1én 165 ty dong vao nim 200712°, Muc
vén nay van duoc gitt nguyén trong Nghi dinh sé 155/2020/ND-CP vira méi dugc
ban hanh nhiam huéng dan Luat ching khoan nim 2019. Thuc té, clng véi su phat
trién cia TTCK noi chung, ning lyuc tai chinh cua cac CTCK ngay cang I6n manh va
c6 su phan tang rd nét. Theo sé lidu dugc tong hop tai Phu luc 2, hién c6 83 CTCK
dang hoat dong voi mac von diéu 1é trung binh 1a 1.279 ty dong, cao gap 05 lan so
v6i mirc von diéu 1¢ tdi thiéu phap luat yéu cau ddi véi mot CTCK thue hién du bon
nghiép vu KDCK (250 ty ddng). Trong do, s lwong CTCK duoc cap phép thuc hién
nghiép vu BLPHCK 14 57 cdng ty, chiém 69% tong s6 CTCK dang hoat dong trén thi
truong. Mac von diéu Ié trung binh cua nhdém cac cong ty nay rat cao, hon 1.770 ty
ddng, gap hon 07 lan mac von diéu 1 tdi thiéu can c6 dé CTCK duoc thuc hién
nghiép vu BLPHCK. Diéu nay thé hién su chénh Iéch khé Ion giita yéu cau caa phap
luat va kha nang dap ung caa chu thé thuc hién, dic biét lai theo chiéu huéng phap
luat tro nén “lac hau” so véi toc d6 phat trién caa cac chu thé trén thi trudng.

119 pham Thi Giang Thu, (2000), Ban vé bdo 1anh phét hanh trong TTCK, Tap chi Luat hoc s6 1, tr.53.

120 piéu 30 Nghi dinh s 48/1998/NB-CP ngay 11/07/1998 vé chimg khoan va TTCK quy dinh muc vén phap
dinh ddi véi hoat dong bao 1anh phét hanh 1a 22 ty dong. Trén co s& sy ra doi cua Luat ching khoan s6
70/2006/QH11, Chinh phu da ban hanh Nghi dinh s 14/2007/ND-CP ngay 19/01/2007 quy dinh chi tiét thi
hanh mét sb didu cua Luat chimg khoan trong d6 Diéu 18 quy dinh ting murc vén phap dinh cho hoat dong
BLPHCK Ién 165 ty dong.
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Bén canh d6, nhu cau huy dong von trén TTCK cua cac doanh nghiép ngay cang
tang cao. Theo b4o cao cia UBCKNN, phét hanh ¢ phiéu va trai phiéu doanh nghiép
dat 155.588 ty dong trong nim 2021, ting 2,3 1an so véi nam 20202, Pi véi phat
hanh ¢6 phiéu ra cong ching, trén co s& tong hop sb liéu dugc UBCKNN cbng bb tai
Phu luc 3, ndm 2020 d3 dién ra 36 dot chao ban ¢ phiéu ra cong chiing cua cac doanh
nghiép vai gia tri trung binh dat 377 ty dong/dot. Trong khi d6, da c6 su ting Vot &
nam 2021 véi 88 dot chao ban co gia tri trung binh dat 677 ty dong/dot. C6 thé nhan
thay, v6i quy dinh vé mic vén diéu 1¢ téi thiéu cho hoat dong BLPHCK nhu hién nay
kho dap tng nhu cau thyc té tir cac dot phéat hanh chiing khoan trén thi truong.

Tim hiéu quy dinh caa mot sé nuéc trong khu vuc vé ndi dung nay cho thay,
Trung Qudc khong quy dinh von tiéu thiéu cho timng nghiép vu KDCK ma quy dinh
vén téi thiéu cho ting nhom cac nghiép vu KDCK c¢6 lién quan dén nhau. Theo do,
dbi véi cac hoat dong BLPHCK, giao dich ki quy va ban khéng ching khoan, tao lap
thi truong, tu doanh va hoat dong kinh doanh chting khéc, vén gép tdi thiéu 1a 500
triéu NDT (twong duong khoang 1.800 ty dong)'22. Hoac phap luat Han Québc quy
dinh mirc von diéu 1é tdi thiéu theo pham vi hoat dong kinh doanh ma CTCK thuc
hién, theo d6, néu thuc hién hoat dong méi gisi, tu doanh, BLPHCK thi muc vén tdi
thiéu 1a 50 ty won (twong duong khoang 1.000 ty dong)2%. Tai Nhat Ban, vn gop tdi
thiéu d6i voi hoat dong BLPHCK duoc chia 1am hai loai. Di vai loai bao 1anh phat
hanh ban buén chimg khoan duoc Chinh pha quy dinh c6 mtc d6 can thiét cao dé
quan ly rui ro, t6 chirc kinh doanh cong cu tai chinh phai c¢6 vén gop téi thiéu 3 ty
Yen (twong dwong 600 ty dong). Dbi véi truong hop bao 1dnh phat hanh ban budn
chung khoan khéc, mirc vén gop tbi thiéu 1a 500 triéu Yen (twong duong khoang 100
ty d6ng)*2*. Nhu vay, vé co ban, mac von diéu 18 toi thiéu ap dung doi vaéi hoat dong

121https://www.ssc.gov.vn/ubck/faces/vi/vilinks/videtail/vichitiettintuc/vidshoatdongkyniem/vichitiet1162dD
ocName=APPSSCGOVVN162143807& _afrl.oop=23240846056000& afrWindowMode=0& afrWindowld
=null#%40%3F_afrWindowld%3Dnull%26_afrLoop%3D23240846056000%26dDocName%3DAPPSSCG
OVVN162143807%26 afrWindowMode%3D0%26 adf.ctrl-state%3Dwyj512p4 81  (truy cap ngay
16/02/2022).

122 Securities Law of the People’s Republic of China (2019 Revision), Diéu 121.

123 The Enforcement Decree of Korean Securities and Exchange Act No.18350, 2004, Diéu 14.

124 Phap luat Nhat Ban dua ra hai khai niém “BLPHCK” (the Underwriting of Securities) va “bao lanh phat
hanh ban budn chimg khodn” (The Wholesales Underwriting of Securities) nhung c6 cung ndi ham, dé chi viéc
mua lai toan bo hodc mot phan chiing khoan tir nha phat hanh hoac nguol nam gitr véi muc dich ban lai cho
ngudi khac hoic giao két hop ddng quy dinh rang néu khong c6 ngudi khéc mua lai toan bo hoic mot phan
chimg khoan thi nguoi bao lanh s& mua lai nhiing chiing khoan con lai tir nha phat hanh hodc nguoi ndm gii.
Xem tai The Financial Instruments and Exchange Act (FIEA), Biéu 2 —(8)(vi), DPiéu 28 —(1) (iii), (7) va The
Order for Enforcement of the Financial Instruments and Exchange Act (Cabinet Order) No.321 (2000), Piéu
15-7(1)(i)(ii).



https://www.ssc.gov.vn/ubck/faces/vi/vilinks/videtail/vichitiettintuc/vidshoatdongkyniem/vichitiet116?dDocName=APPSSCGOVVN162143807&_afrLoop=23240846056000&_afrWindowMode=0&_afrWindowId=null#%40%3F_afrWindowId%3Dnull%26_afrLoop%3D23240846056000%26dDocName%3DAPPSSCGOVVN162143807%26_afrWindowMode%3D0%26_adf.ctrl-state%3Dwyj512p4_81
https://www.ssc.gov.vn/ubck/faces/vi/vilinks/videtail/vichitiettintuc/vidshoatdongkyniem/vichitiet116?dDocName=APPSSCGOVVN162143807&_afrLoop=23240846056000&_afrWindowMode=0&_afrWindowId=null#%40%3F_afrWindowId%3Dnull%26_afrLoop%3D23240846056000%26dDocName%3DAPPSSCGOVVN162143807%26_afrWindowMode%3D0%26_adf.ctrl-state%3Dwyj512p4_81
https://www.ssc.gov.vn/ubck/faces/vi/vilinks/videtail/vichitiettintuc/vidshoatdongkyniem/vichitiet116?dDocName=APPSSCGOVVN162143807&_afrLoop=23240846056000&_afrWindowMode=0&_afrWindowId=null#%40%3F_afrWindowId%3Dnull%26_afrLoop%3D23240846056000%26dDocName%3DAPPSSCGOVVN162143807%26_afrWindowMode%3D0%26_adf.ctrl-state%3Dwyj512p4_81
https://www.ssc.gov.vn/ubck/faces/vi/vilinks/videtail/vichitiettintuc/vidshoatdongkyniem/vichitiet116?dDocName=APPSSCGOVVN162143807&_afrLoop=23240846056000&_afrWindowMode=0&_afrWindowId=null#%40%3F_afrWindowId%3Dnull%26_afrLoop%3D23240846056000%26dDocName%3DAPPSSCGOVVN162143807%26_afrWindowMode%3D0%26_adf.ctrl-state%3Dwyj512p4_81
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BLPHCK tai Viét Nam con kha thap so véi mat bang chung cac nuéc trong khu vuc.

2.2. Thuc trang phap luat vé ndi dung nghiép vu bao Ianh phat hanh chirng
khoan, cac phwong thirc bao Ianh phat hanh chieng khoan va té hep bao lanh

2.2.1. Nhitng wu diém ciia quy dinh vé ngi dung nghiép vu bdo lanh phat
hanh ching khoan, cac phwong thirc bdo 1anh phat hanh ching khoan va té hep
bdo 1anh

Tir két qua nghién ctu phép luat vé BLPHCK, nghién ciu sinh cho ring céc
quy dinh v& noi dung nghiép vu bao 1anh phat hanh chimg khoan va phuong thirc bao
Ianh phat hanh chimg khoan da thé hién mot s6 wu diém chinh sau day:

2.2.1.1. Phap ludt da xdac dinh duoc tiéu chi xac dinh ngi ham khai niégm bado
lanh phét hanh chiing khoan dé phdn dinh véi néi dung nghiép vu bao 1anh phéat hanh
chizng khoan.

Trong thoi gian dai, cac nha 1am luat Viét Nam c6 su nham Ian giira tiéu chi xac
dinh ngi ham khai niém BLPHCK va ndi dung nghiép vu BLPHCK. Viéc TCBL giup
TCPH thuc hién cac thua tuc trudce khi chao ban chimg khoan cling dugc dinh nghia
la BLPHCK din dn cach hiéu khong chinh xac vé BLPHCK!®. Vé ban chit,
BLPHCK Ia viéc cam két mua chting khoén, c6 thé theo phuong thac cam két chic
chan (mua toan bd ching khoan dé phan phdi), phuong thuc dy phong (mua phan
con lai chua phéan phdi hét) hodc phwong thic nd luc téi da (cb gang téi da phan phdi
chung khoan). Théng 1¢ phap luét cac nudc déu dua vao tiéu chi phuong thic thyuc
hién dé xac dinh mot hoat dong cung tng dich vu 1a hoat d6ng BLPHCK. Viéc gilp
thuc hién thu tuc trudc khi chao ban chi duoc coi la mét ndi dung thude “géi dich vu”
BLPHCK dugc TCBL thoa thuan cung cap thém cho TCPH, ciing gidng nhu thoa
thuan vé viéc TCBL thuc hién thém viéc dinh gia chiing khoan, hoic tao lap thi
truong, binh 6n gia chitng khoan sau phat hanh. Néi cach khéc, vé mat ly thuyét, day
l& nhitng céng viéc thudc ndi dung mang tinh nghiép vu cua hoat dong BLPHCK ma
TCBL c6 thé thyc hién thém cho TCPH, ngoai cam két bao 1anh vé viéc mua chiing
khoan. Thyc té trén thi truong Viét Nam, cac bén thuong ki hop dong tu van phat
hanh chimg khoan doc lap véi hop dong BLPHCK va phi dich vu dugc xéac dinh riéng
cho tiing hoat dong. Luat Chiing khoan méi ban hanh da khac phuc han ché trén thong
qua khai niém vé BLPHCK tai Khoan 31 Biéu 4, déng thoi ma rong noi ham khai
niém BLPHCK, &p dung cho cac dot chao ban ching khoan noi chung, khéng chi

125 Khoan 3 Diéu 1 Luat s6 62/2010/QH12 sira dbi bd sung mot sé didu cua Luat Chimng khoan
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theo phuong thirc chao ban ra cong chung nhu trudec.

Mit khac, Khoan 3 Diéu 86 Luat Chirng khoan yéu cau CTCK phai dugc cap
phép nghiép vu BLPHCK mdéi “duoc cung cdp dich vu tw van hé so chdo bdn, thuc
hién cac thu tuc trieée khi chao ban ching khodn; dai Iy luu ky, thanh todn, chuyén
nhirong chitng khodn; tw van tdi co cau, hop nhat, sap nhdp, té chic lgi, mua ban
doanh nghiép; fw vdn qudn tri, fir vdan chién lwoc doanh nghiép; fw vdan chao ban,
niém yét, dang ky giao dich chitng khodn; tw van cé phan héa doanh nghiép”. Pay 1a
diém mai dang ghi nhan, thé hién su tién bo cua phép luat. Xét vé tinh chat nghiép
vu, C4c hoat dong tu vin doi hoi chu thé thuc hién phai c6 d6i ngii nhan su ¢é trinh
d6 chuy&n mén vé tai chinh va quan tri doanh nghiép. Quy dinh trudc goi day 1a hoat
dong tu van tai chinh va cho phép CTCK duoc mic nhién thuc hién vé hinh chung
dan dén tinh trang khong dam bao chat lugng dich vu cung cap ra thi truong.

Diém méi ndi bat khac cua Luat chimg khoan 1a quy dinh yéu cau cac dot chao
ban chiing khoan ra cong ching phai c6 CTCK tu van hé so ding ky chao ban. Yéu
cau nay hoan toan hop ly, mot mit hd trg TCPH day nhanh tién do thuc hién thu tuc
chao ban, gop phan nang cao chét lugng hd so chao ban, ting niém tin caa cac NDT.
Mt khéc, 12 giai phap thic ddy cac CTCK cai thién va nang cao chat lwong dich vu
trén thi treong, 1am tién dé thac day hoat dong BLPHCK phét trién. Pay 1a budc
chuan bi can thiét cho qué trinh chuyén ddi co ché quan ly hoat dong chao béan ching
khoan ra cong ching tir co ché dya theo chit luong sang co ché dwa vao cong bd
thong tin. Theo d6, co quan quan ly st dung vai trd “ngudi gac cong” cia TCBL dé
kiém soat hanh vi chao ban cua TCPH théng qua viéc tham dinh théng tin do TCPH
cung cép, trong diéu kién co quan quan Iy chi kiém tra tinh dy dua cua céc thdng tin
nay.

2.2.1.2. Cac phuong thirc bao 1anh phat hanh chizng khoan co ban da duoc ghi
nhdn theo thdng 1é thé gidi, tao co hdi cho cac chu thé trén thy #uwong ¢ nhiéu lya
chon ap dung.

Mac du phap luat hién hanh khong dat tén goi cho cac phuong thic BLPHCK
nhung thong qua khai niém BLPHCK, c6 thé nhan thay, cac phuong thuc bao 13nh
duogc ghi nhan ciing twong déng véi quy dinh ciia nhiéu nudc trén thé gisi. Vi du nhu
tai Han Quéc, Pao luat giao dich va chung khoan (Securities and Exchange Act) quy
dinh ba phuong thirc bao 1anh phat hanh tuong ty nhu Viét Nam, bao gom: 1) Nhan
tir TCPH toan bo hozc mot phan ching khoan dé phan phéi lién quan dén viéc phéat
hanh ching khoan; 2) Thoa thuan dé mua lai phan chimg khoan chua ban hét véi
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TCPH lién quan dén viéc phat hanh ching khoan trong truong hop khéng co ai khac
dé mua; 3) Thay mat TCPH thuc hién viéc chao ban chiing khodn méi hoic ching
khoan dang luu hanh ra cong ching hoic tham gia truc tiép hoac gian tiép vao viéc
chao ban mot phan chimg khoan méi hoac chig khoan dang Iwu hanh ra cong ching
nham muc dich huéng hoa hdng hoic phan thuong!?. Hoic phap luat Nhat Ban quy
dinh, BLPHCK duoc hiéu 1a viéc mua lai toan bo hoic mot phan ching khoan phat
hanh véi muc dich ban lai cho ngudi khac hodc ki két mot hop dong quy dinh rang
néu khong c6 ngudi ndo khac mua lai toan bd hoic mot phan chang khoan phat hanh,
TCBL s& mua nhitng chitng khoan con lai'?’. Con tai Philippines, nha lam luat quy
dinh phuong thtic bao 1anh cam két chac chan va nd luc toi da thong qua dinh nghia
vé nha bao 1anh phét hanh'2, Viéc phap luat hién hanh ghi nhan cac phuong thirc bao
lanh co ban da tao co hdi thuan lgi cho TCBL va TCPH duoc lua chon phuong thirc
phu hop véi yéu cau dic thi caa ting dot chao bén.

Can nhin nhan mét thyc té rang, hoat dong BLPHCK d4 “nam im” trén TTCK
Viét Nam thoi gian dai va bat dau “dong day” trong 2 nam tré lai ddy véi su sb6i dong
cua thi trudng phét hanh trai phiéu. Theo thdng ké tai Phu luc 3-Bang C, trong tong
s6 14 dot chao ban trai phiéu ra céng ching ctua nam 2021, ¢6 7 dot chao ban dugc
bao 1anh phat hanh, trong d6 6 dot sir dung phuong thirc bao 1anh véi nd hee téi da.
Diéu nay hoan toan hop 1y dudi goc d6 quan tri rui ro tir phia cdc TCBL trong diéu
kién gié tri cac dot chao ban trai phiéu thuong khé 16n, trai phiéu lai chua dugc xép
hang tin nhiém. D4i vai thi truong phét hanh ¢b phiéu, ndm 2021 chi ¢6 1 dot chao
ban c6 phan ra céng chung dugc bao lanh phat hanh, trong khi nim 2020 khong c6
truong hop ndo. Do vay, viéc dua vao s6 lidu thuc té dé danh gia vé loai phuong thic
bao 1anh duoc wa chudng trén thi trudng kho thuyét phuc. Xét vé mat ly thuyét,
phuong thirc bao 13nh vai nd luc téi da s& dugce wa chudng hon ca trén thi truong Viét
Nam boi mirc do rui ro thap, phi hop véi gisi han chiu dung ciia cac cha thé. Xuat
phat tir viéc luat hda quyén uu tién mua c6 phan chao ban cua co dong hién hitu,
phuong thac bao 1anh du phong c6 co hdi phat trién hon phuong thic bao l1anh voi
cam két chac chan.

126 Korean Securities and Exchange Act, Article 2 (6)

127 The Financial Instruments and Exchange Act (the FIEA), Article 2 (8)

128 PHyo luat s6 8424 ngay 09/10/2018 stra ddi Pao luat Cong hoa sé 8799 (The Republic Act 8799, goi tit la
R.A.8799) Section 2 di dinh nghia: “nha béo ldanh phat hanh la nguwoi dam bao trén co sé cam két chdac chen
va/hodc tuyén b né luc cao nhat vé viéc phan phoi va ban ching khodn (dwdi bdt ki hinh thirc nao) do mét
cong ty khdac phat hanh”.
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2.2.2. Nhéing ton tai, hgn ché ciia quy dinh vé ngi dung nghiép vu bdo lanh
phat hanh chiing khoan, cac phwong thirc bdo 1anh phat hanh ching khoan va té
hep bdo lanh

Tu két qua nghién ciu phap luat vé BLPHCK, nghién cau sinh cho ring cac
quy dinh vé noi dung nghiép vu BLPHCK va phuong thitc BLPHCK ton tai mot sé
han ché co ban sau day:

2.2.2.1. Ngi dung nghiép vu bao lanh phat hanh chitng khoan chua duoc quy
dinh day dii va rd rang, gdy khé khan cho qua trinh thyec hién.

Vé cach thuc quy dinh, cac nuéc c6 TTCK phét trién nhu My, Han Qudc, noi
dung nghiép vu BLPHCK duoc ghi nhan 16ng ghép trong trinh ty, thi tuc chao ban
chung khoan ra cong ching. Tai mot sé nude chua dugc cdng nhan ¢ TTCK phat
trién nhu Trung Qudc, Thai Lan, bén canh viéc quy dinh 16ng ghép trong trinh tu tha
tuc chao ban ching khoan ra céng ching, déu ban hanh vin ban phap 1y riéng quy
dinh chi tiét vé nguyén tic, diéu kién, noi dung nghiép vu, pham vi cdng viéc cua
hoat dong BLPHCK. Tai Viét Nam, cho dén nay, phéap luat chua cé van ban phap ly
riéng diéu chinh c&c van dé lién quan dén BLPHCK, trong d6 c6 ndi dung nghiép vu
cua BLPHCK.

V& ndi dung phap luit cu thé, cac quy dinh hién hanh diéu chinh noi dung nghiép
vu BLPHCK kha so sai, khong day du va rd rang. Cu thé nhu sau:

Thet nhdt, doi véi hoat déng xay ding hé so ding ky chao ban chiing khoan,
phap ludt chuwa phdn dinh rd trach nhiém cia cac chu thé tham gia xac nhdn ho so
chao ban, trong do co TCBL.

Theo quy dinh tai Diéu 23 Luat Chting khoan, TCPH chiu trach nhiém truéc
phap luat vé tinh chinh xéc, trung thuc va day da cia ho so dang ky chio ban chiing
khoan ra cong ching. Cac chu thé khac nhu t6 chuc tu van phat hanh, TCBL phét
hanh, t6 chirc kiém toan dugc chap thuan, nguoi ky bao cao kiém toan va bat ky t6
chtc, c& nhan nao xac nhan hé so phai chiu trach nhiém trudc phap luat trong pham
vi lién quan dén ho so. Vay, cum tir “pham vi lién quan” duoc hiéu nhu thé nao? cin
ctr xac dinh 1a gi? Truong hop TCPH ¢6 tinh gian lan cung cap thong tin khéng chinh
xéc, khong day du trong ho so chao ban din dén thiét hai cho NDT, t6 chirc tu van
phat hanh, TCBL va cé4c chu thé khac tham gia xac nhan ho so c¢6 phai lién déi chiu
trach nhiém khong? Néu c6 thi & mic d6 nao, cin ctr vao dau dé xac dinh? Chi thé
nao c6 trach nhiém tham dinh céc thdng tin do TCPH cung cap dé dam bao thdng tin
d6 1a chinh xac, day du? Hién nay, UBCKNN 1a co quan cap phép chiu trach nhiém
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tham dinh ho so. Tuy nhién, trach nhiém tham dinh cia UBCKNN khong dugc phap
luat quy dinh rd rang la tham dinh tinh chinh xé4c cua cac théng tin trong hd so do
TCPH cung cap hay chi thim dinh muac do dap umg cac diéu kién luat dinh dé TCPH
dugc chao ban ra céng ching. Piéu 22 Luat Ching khoan chi quy dinh vé quyén cua
UBCKNN duogc yéu cau TCPH stra d6i, bo sung hd so ding ky trong thoi gian xem
xét hd so dé bao dam thong tin duoc céng bd chinh xéc, trung thyc, day du, bao vé
quyén lgi hop phéap cho NBT. Vi thuc trang phéap luat nhu vay, ¢ thé nhan thay,
duong nhu UBCKNN chi chiu trach nhiém tham dinh vé muic d6 dap tng diéu kién
chao ban cua TCPH, tic la tham dinh vé tinh ddy du caa thong tin dé chang minh
muc do dap umg diéu kién chao béan. Thi truong dang khong c6 mét chu thé “danh
chinh ngén thuan” dtng ra giit vai trd thim dinh tinh chinh xé&c cua cac thdng tin
trong hd so ding ky. Su tham gia bt budc cua to chirc t van phat hanh trong thi tuc
chao ban chung khoan ra coéng chung 1a diém moi cua Luat Ching khoan nhung
khong c6 nghia t6 chirc nay chiu trach nhiém bao dam tinh chinh xac cua hd so ding
ky. NGi cach khéc, TTCK Viét Nam dang thiéu mot “ngudi gac cong”.

Phap luat cac nude quy dinh rat rd noi dung nay, dién hinh 1a My, duoc xem
la khubén mau dé cac thi truong khac hoc tap. Tai M, ché d6 trach nhiém cua TCBL
duogc x4c dinh dya trén I5i va chiu su diéu chinh cua hai ngudn luat, gdm cac vin ban
phap luat thyc dinh va cac an 1. Muc 11 cua Pao luat chang khoan 1933 va Qui tic
10b-5 cua Pao luat giao dich ching khoan 1934 quy dinh: Ddi véi cac phan khong
dugc coi 12 chuyén mdn trong tuyén bé ding ki chao ban, TCBL s& chiu trach nhiém
phap Iy nghiém ngit d6i voi sai sot hoic thiéu sot trir khi ho thiét 1ap bién phap tham
dinh chuyén sau bing cach ching minh rang sau khi diéu tra hop 1y, ho ¢6 nén tang
hop 1y dé tin va da tin rang cac cong bd trong d6 khong sai va khong gay hiéu lam.
NGi cach khéc, bat ky nguoi gac cong nao co thé thiét 1ap mot bién phap tham dinh
chuyén sau do &p dung tiéu chuan dua trén tinh hop 1y déu dugc mién trach nhiém
nghiém ngat. P6i vai phan duoc coi 1a chuyén mén trong tuyén bé diang ky (cac bao
céo tai chinh duogc kiém toan, bao cao phap ly cua luat su), cac TCBL c6 duoc sy bao
vé hao phong hon va né duoc biét dén nhu mot bién phap phong thi phu thugc. Theo
d6, TCBL khdng phai chiu trach nhiém phap Iy néu ho chitng minh rang ho thiéu
niém tin hoic li do dé tin rang cac tuyén b lién quan 1a khong dung su that hoic c6
thiéu sot vé dix liéu. Nhan xét vé quy dinh nay, tac gia Andrew da cho rang, Quéc hoi
My¥ da Iya chon TCBL la tuyén phong thu dau tién, 1a “nhitng ngudi tranh chi phi ré
nhat” va do d6 c6 thé c6 hiéu qua nhat trong s tat ca nhitng ngudi gac cong dé giam
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chi phi gian 1an ching khoan'?. V& mit thuc tidn xét xtr, khi xac dinh liéu bién phap
tham dinh chuyén sau d3 duoc thiép lap hay chua, cac toa an di chu ¥ dén khéi niém
canh bao vé “cd do” (Red Flags) hay “canh béo vé con bdo” (Storm Warnings).
Nhitng diéu ndy dugc dinh nghia khac nhau 14 cac sy Kién gy ra su chd y cua bj don,
diéu d6 dat mot bén hop ly vao vi tri bi don “thong bao rang TCPH da c6 hanh vi sai
trai gay bat loi cho cac NDT ciia minh” va nhu bat ky thong tin ndo ma “tude di cia
bi don sy tu tin cua anh ta” vé su chinh x4c va day du cua cac tuyén bé lién quan cac
phan trong mot tuyén bé dang ky. Theo Andrew, su ton tai cua “co d6” nay co thé
tude di loi ich caa TCBL tir viéc tham dinh chuyén sau hoic phong tha phu thudc
theo Muc 11. Di voi tham dinh chuyén sau, “co do” yéu cau TCBL nhin siu hon va
nghi ngd nhiéu hon dé duogc coi 1a da tién hanh mot cude diéu tra hop 1y. Ddi voi
phong thu phu thudc, “cd do” s& cung cap cho TCBL 1i do dé tin rang mot sy thiéu
chinh xéc ton tai trong tuyén b dang ky'%.

Tai Trung Qudc, Piéu 29 Luat Ching khoan ciing quy dinh kha rd, khi
BLPHCK, CTCK phai kiém tra tinh xac thuc, chinh x4c va dy du cua hd so chao
ban chiing khoén ra cdng ching. Néu phat hién ho so sai 1éch hodc thiéu st Ion thi
khong dugc thyuc hién hoat dong ban hang, néu da ban hang thi phai ngirng hoat dong
ban hang ngay lap tac va thuc hién cac bién phap khic phuc. Hoic theo Diéu 82 va
83 Luat chitng khoan va giao dich cua Thai Lan, nhitng nha bao lanh, kiém toan vién,
cb van tai chinh hozc tham dinh vién tai san ¢ tinh hodc so suét d3 ky tén cua ho dé
x&c nhan théng tin trong tuyén b dang ky va ban cdo bach phai chiu trach nhiém
cuing v6i TCPH trong trudng hop tuyén b dang ky va ban cao bach chua tuyén b
hoic thong tin sai léch hoic khdng tiét 16 su that quan trong can duoc néu trong do,
trir khi chitng minh duoc rang ho khdng biét vé su that hoac bai vi tri caa ho ma ho
khong thé biét vé tinh trung thuc cua céc thdng tin hoic viéc khdng tiét 16 su that can
phai néu.

C6 thé noi, viéc phap luat hién hanh khéng rd rang vé trach nhiém caa TCBL
va cé&c chu thé khi tham gia xac nhan ho so chao ban chimg khoan ra cong chiing da
lam giam tinh rin de ctua phap luat. Mot mat, tao co hoi cho cac chu thé trung gian
(dic biét 1a cac to chirc tu van phat hanh, TCBL va t6 chac kiém toan) loi dung thodi
thac trach nhiém. Mat khac, thic day hanh vi gian 1an cuia TCPH, dan dén giam sut

125 Andrew F. Tuch, (2010), Multiple Gatekeepers, Virginia Law Review, Vol.96, tr.1648.
130 Andrew F. Tuch, (2017), The Limits of Gatekeeper Liability, Washington and Lee Law Review Online,
Vol.73, Issue 2, 2017.
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niém tin cua cac NPT.

Ngoai ra, ciing can nhic dén han ché da ton tai kha 1au cua phap luat nhung
chua duoc khic phuc vé viéc thong nhét cach su dung thuat ngi. Viéc sir dung song
song c&c cum tir “tu van hd so chao ban chung khoan, thuc hién céc thu tuc trude khi
chao béan chimg khoan” va “tu van chao ban” dé chi hai loai dich vu khéac nhau, trong
khi vé ban chat nhu nhau gay kho hiéu cho cac chu thé ap dung, khéng dam bao tinh
thdng nhét ciia phéap luat.

Thet hai, quy dinh vé hoat déng dinh gia ching khoan chao ban ra céng ching
cho TCPH bj bé tréng.

Phap luat chiing khoan hién hanh khong c6 diéu khoan quy dinh rd vé phuong
phap xac dinh gia chung khoan chao ban cua TCPH cling nhu vai tro, trach nhiém
ciia TCBL trong viéc ndy. Qua tim hiéu thuc té cac dot chao ban ching khoén ra cong
chung di dugc UBCKNN cép phép, c6 thé xac dinh, co quan quan 1y dang cho phép
4p dung hai phuong phap xac dinh gi4 chao béan, bao gébm gia chao ban cé dinh va
dau gia, trong d6 phuong phap gia chao béan ¢ dinh duoc chiém wu thé gan nhu tuyét
dbi. Hau hét viéc xac dinh gia chao ban cho cac dot chao béan cb phiéu lan dau ra cong
chdng dién ra trén thi truong trong thoi gian qua déu lua chon phuong phap gia chao
ban ¢b dinh (ndm 2021, 93% dot chao ban c6 phiéu ra cong ching lya chon gia chao
ban ¢ dinh) va viéc xac dinh gia thuong thuc hién theo quy trinh ngugc. TCPH tu
xem xét, quyét dinh gia chao ban trudc, sau d6 yéu cau TCBL, t6 chire tu van “hop
thirc hoa” murc gia bang cac phwong phap dinh gia vé mit ly thuyét. Vé6i tu cach “nha
san xuét”, TCPH luén c6 xu huéng dinh gia cao dé thu nhiéu tién ban, trong khi voi
tur cach “ngudi mua hang”, NDT chi mubn mua gia thap. Viéc tu quyét dinh gia chao
ban ciia TCPH khdng dya vao cung cau thi truong dan dén hé luy lam giam stc hap
dan cua chiing khoan chao ban va niém tin caa NPT vao thi truong. Nguyén nhan
phuong phép gia ¢6 dinh duoc wa chudéng hon han phuong phap dau gia, mot phan
Xuat phét tir viéc phap luat ghi nhan quyén wu tién mua c6 phan chao ban caa co dong
hién hitu, budc TCPH phai xac dinh gia chao ban trude dé co dong thong qua. Co thé
nhan thay, TCBL hau nhu khong c6 vai tro trong viée xac dinh gia chitng khoan chao
ban cua TCPH.

Thet ba, quy dinh vé hoat déng phan phai chitng khoan va thuec hién cam két bao
1&nh con nhiéu diém han ché.

Trudc hét, nha 1am luat khong quy dinh rd thoi han TCBL phai thuc hién nghia
vu bao 1anh mua lai chng khoan va chuyén tién thanh toan cho TCPH, dan dén sy
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ling ting cho cac bén trong qué trinh &p dung, bao gém ca phia co quan quan ly va
co quan xét xtr va la mot trong nhitng nguyén nhan dé 1am phat sinh tranh chap. Bién
hinh 1a vy tranh chap giita Cong ty ¢ phan O td Giai Phong (GMC) voi tu cach 1a
TCPH va Cong ty c6 phan chiing khoan Sai Gon Ha Noi (SHS) voi tu cach 1a
TCBL™3, SHS tir chdi thuc hién cam két bao 1anh véi i do hét thai han chao ban
GMC méi yéu cau SHS mua lai ¢4 phan chua ban hét, trong khi thoi han bao 14nh
phai nim trong thoi han c6 hiéu luc cua gidy chang nhan dang ky chao ban. Toa an
so tham nhan dinh, ca hai bén déu c6 16i do da khong xac dinh rd van dé nay trong
trong Hop dong tu van va Cam két bao 1anh va khong thuong xuyén cap nhat thong
tin tai VSD dé biét két qua s luong co phiéu cia GMC di ban cho c¢6 dong. GMC 1a
TCPH nén phai biét r hon s6 luong ¢6 phiéu cua minh dugc ban do VSD cung cip
va can thong bdo cho SHS biét dé thuc hién nghia vu bao l1anh caa minh. Tir vu viéc
tranh chap cho thiy, quy dinh khdng rd rang cua phap luat dit trong truedng hop TCPH
khéng am hiéu phép luat chitng khoan c6 thé 1a co hoi cho cac TCBL “tinh vi” lgi
dung dé mién trir nghia vy bao 1anh cua minh. Tiép dén, viéc can cir vao diu hiéu
“béio dam nguoi mua chiing khodn tiép cdn bdn céo bach...” (Diéu 26 Luat Chang
khoan 2019) d tinh thoi diém bat dau phan phdi chimg khoan khé mo ho va khé xéac
dinh. Va hiéu thé nao 1a hoan hanh viéc phan phdi chung khoan dé xac dinh thoi han
90 ngay phai hoan thanh viéc phan phéi? La thoi diém dau tu da nop du tién mua
chung khoan hay bao gém ca viéc hoan thanh cam két bao 1anh phat hanh? Ngoai ra,
viéc nha 1am luat cho phép TCBL c6 thé mé tai khoan riéng biét nhan tién dat mua
chung khoén 14 can thiét (Khoan 3 Diéu 23 Thong tu sé 121/2020/TT-BTC), song lai
khong quy dinh rd trach nhiém cua TCBL trong thoi gian quan ly sé tién dit mua va
thoi han phai chuyén giao cho TCPH. TCBL c¢6 thé loi dung k& ha nay cua phap luat
gay thiét hai cho NDT. Mat khéac, viéc quy dinh trén chi dugc ghi nhan trong van ban
phap luat diéu chinh hoat dong cia CTCK chua that su hop ly. Phéap luat diéu chinh
hoat dong chao ban chimg khoén ciing can quy dinh rd noi dung nay, tao diéu kién
thuan lgi cho cac bén tim hiéu va ap dung.

Thet tr, phép ludt chura tao co ché thudn loi cho cac TCBL trién khai hoat déng
hé tror sau phat hanh.

Péi véi chung khoan lan dau dugc chao ban ra céng ching, van dé tao thanh

Bhttps://caselaw.vn/doc-an-moi-ngay/15-2013-kdtm-st-tranh-chap-hop-dong-tu-van-bao-lanh-va-phat-hanh-
chung-khoan (truy cap ngay 20/12/2021)
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khoan Iudn 1a nhu cau dic biét cap thiét khong chi caa TCPH ma con cua cac NDT.
Nha lam luat Viét Nam da cho phép CTCK duogc thuc hién hoat dong tao lap thi
truong tir ndm 2015 trén co s& Thong tu s 203/2015/TT-BTC (dd duoc thay thé bang
Thong tu s6 120/2020/TT-BTC). SGDCK Ha Noi ciing di ban hanh Quyét dinh s
376/QD-SGDHN ngay 29/05/2017 vé Quy ché hoat dong cua thanh vién tao 1ap thi
truong tai SGDCK Ha Noi. Theo do, viéc tao 1ap thi trudng duoc ap dung dbi voi cb
phiéu niém yét hoic dang ky giao dich va chang chi quy ETF niém yét. CTCK muén
thuc hién hoat dong tao 1ap thi tredng phai dap wng mot sb diéu kién nhat dinh va
lam thu tuc dang ky voi So giao dich chung khoan. Thang 8/2017, Céng ty ¢6 phan
chting khoan 1B (IBSC) duoc HNX c6ng nhan 12 nha tao 1ap thi trudng dau tién nhung
viéc thuong thao dé tao lap thi trudng cho ma chung khoén VTL cua Cong ty ¢6 phan
Vang Thiang Long d3 that bai. Cho dén nay, TTCK chua c6 thuong vu tao lap thi
truong nao cho ching khoan 1a cb phiéu va trai phiéu doanh nghiép. Biém mai cua
Luat Chung khoan yéu cau TCPH phai niém yét/dang ky giao dich chiing khoan chao
ban ra cdng ching ngay sau khi két thiic dot phat hanh s& thiic day co hoi cho TCBL
dugc trién khai hoat dong nay. Tuy nhién, hién trang quy dinh vé hoat dong tao lap
thi truong con khé nhiéu bat cap. Bé cac CTCK tham gia thi truong, co ché vay muon
chung khoan can thuan tién véi chi phi hop ly. Sau thoi gian dai kién nghi cua cac
chu thé trén thi trudng, Thong tu s6 120/2020/TT-BTC dugc ban hanh di chinh thuc
cho phép thyc hién hoat dong ban khéng nhung lai chi gigi han trong pham vi mot sb
chung khoan nhat dinh (dap wng tiéu chi vé thai gian niém yét, dang ky giao dich; vé
qui md vén va két qua kinh doanh cua TCPH...) va chu thé cho vay la VSD théng
qua cac CTCK thanh vién. Thém vao do, co ché giao dich ¢ phiéu T+ gay nhiéu rui
ro cho cac CTCK trong viéc xt ly cac Iénh giao dich. Quy ché hudng dan hoat dong
tao 1ap thi trudng van chua duoc So giao dich chung khoan ban banh thay thé cho
cac van ban cii da hét hiéu luc do su ra doi cia Luat Ching khoan méi. Nhing diém
mau chot tiép sirc cho nha tao lap thi truong hoat dong nhung chua duoce quy dinh o
rang da khién cho cac CTCK trén thi truong khdng dam mao hiém trién khai. Viéc
“cung” khong thé dap ung “cau” trén thi truong da dan dén tinh trang mot s6 TCPH
“ti than van dong” thdng qua Vviéc tu tao giao dich cung cau gia tao. G mic d6 don
gian, TCPH su dung nhiing ngudi khéng lién quan mo mot loat tai khoan giao dich
ching khoan va hang ngay thuc hién mua di ban lai chimmg khoan d6 gitra cac tai
khoan véi nhau (trén thi truong con goi hién tuong “mua thi tréi, ban tai phai”) dé
tao thanh khoan “a0”. Mirc d6 tinh vi cta cach thirc nay khong cao, thudng dé lai
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nhiéu dau hiéu nhan biét qua dién bién giao dich khép Iénh hang ngay trén bang gia
(Iénh giao dich khéng nhiéu, khdi lugng khop 1énh khong I6n, gia dao dong that
thuong khong theo dién bién thi truong...) nén thuong khd qua méat duoc NPT c6
kinh nghiém va co quan quan ly. TCPH khdng nham 16i kéo NPT trén thi truong
tham gia ma chu yéu tao “béo cdo dep vé mit hinh thirc” cho chtng khoan dé dat muc
dich quan trong khac nhu dugc vao danh sach ching khoan giao dich ky quy, tang
gid tri tai san thé chap tai cac ngan hang, d& bao céo c6 dong...Vé mit lgi ich, chu s¢
hitu céc tai khoan giao dich ching khoan khong thu duoc loi, tham chi bi 16 bai mat
chi phi giao dich trong khi khéng c6 NDT ngoai tham gia mua ban. Vé mat phap 1y,
ho khong phai 13 ngudi c6 lién quan dén TCPH. Do vy, co quan quan ly khé xt phat
TCPH bdi viéc chiing minh sy lién quan gitta TCPH va nhom tai khoan giao dich
khong d&. Vi du nhu ngay 28/01/2022, UBCKNN di ra quyét dinh xt phat hanh chinh
dbi voi hai c4 nhan di sir dung 102 tai khoan dé giao dich tao cung cau gia tao, thao
ting TTCK d6i voi ¢6 phiéu TVB cua Cong ty c6 phan Tap doan Tién Bo!32. Hai ca
nhan chua dén muc truy ctu trach nhiém hinh su vi khéng c6 sé loi bat hop phat tir
hanh vi vi pham, con Cang ty cb phan Tap doan Tién Bo v6 can. Diéu nay ludn dit
ra cau hoi nghi van vé sy that ding sau dong co, muc dich thuc hién hanh vi vi pham
cua hai c& nhan. O muac do tinh vi hon, v6i muc dich tao su hap dén, 16i kéo sy tham
gia cia NDT trén thi trudng dé truc loi tir gia chitng khoan, TCPH thué cac “doi 14i”
chuyén nghiép thuc hién. Su tvong dong gitta “doi 14i” va “nha tao 1ap thi truong”
déu hoat dong dua trén dong co loi nhuan, mua cé phiéu ¢ ving gia thap va ban c
phiéu ¢ ving gia cao va déu cung wng thanh khoan cho thi truong théng qua hoat
do6ng mua ban lién tuc. Diém khac biét 16n nhat 1a “doi 14i” hinh thanh tu phat, hanh
dong ty do, khong tuan theo quy dinh cta phap luat. Trong thoi gian dai, dac biét tur
nam 2007 dén 2012 la khoang thoi gian hoat ddong manh nhat caa doi lai khi tan dung
su bat 6n caa nén kinh té thé gidi va trong nudc. Viéc bat tay nhau gitta “doi 1ai” va
cac TCPH ma dung sau 1a nhitng 6ng cha doanh nghiép dé lra d6i NPT dé dan dén
tinh trang bat 6n dinh thi truong, niém tin caa NDT giam sat. Véi trinh do va kinh
nghiém, hanh vi vi pham cua “d6i 14i” rat tinh vi, co quan quan Iy khd phéat hién. C6

132http://www.ssc.gov.vn/ubck/faces/vi/vilinks/videtail /vichitiettintuc/vidsthanhtragiamsat/vichitiet104:jsessi
onid=GTBKvBWYVYYKRw278csywQFN69wWGNvNydbQG8FIJrJPSL4RngGzq!-
48425676711640621876?dDocName=APPSSCGOVVN162143796& afrLoop=52776516275000& afrWind
owMode=0& afrWindowld=null#%40%3F afrWindowld%3Dnull%26 afrL.oop%3D52776516275000%26
dDocName%3DAPPSSCGOVVN162143796%26 afrWindowMode%3D0%26 adf.ctrl-
state%3D1dfkul4eam 4 (truy cdp ngay 28/03/2022)
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thé noi, viéc hoat dong tao 1ap thi truong chinh thdng chua phat trién di tao co hoi
cho nhiéu hanh vi lach luat, trai luat xay ra trén thi truong.

Vé6i quan diém than trong trong diéu kién thi truong chua phat trién, nha l1am
luat ciing chua cho phép TCBL duoc st dung quyén chon phan b viot muac dé hd
trg TCPH binh 6n gia chang khoén. Hoat dong cua TCBL cham dirt ngay sau khi dot
chao béan két thic. Gia chuang khoan trén thi truong thir cap trong nhimg ngay dau
tién giao dich bién dong hoan toan phu thudc vao cung cau trén thi trudng ma khong
c6 bat ki sy hd trg nao tir phia TCBL. DAy ciing chinh 1a mét trong nhiing nguyén
nhan “budc” TCPH phai tu tim cach “ctru” chirng khoan caa minh théng qua cac hanh
Vi trai luat nhu dung tai khoan “ao0” mua lai ching khoan trén thi truong trong troeong
hop gi& xudng hoic dé san luong chiing khoan nhat dinh bén ngoai dé ban ra trong
truong hop gid chiing khoan 1én. Trung Quéc va Thai Lan 14 hai thi truong c6 diéu
kién trong dong véi Viét Nam nhung da cho phép ap dung quyén chon phan b vuot
muc tir kha sém. Ngay 03/09/2001, Uy ban diéu tiét chitng khoan Trung Quéc di ban
hanh Quyét dinh s6 112 thi diém cho phép &p dung quyén chon phan bd vugt muc.
Theo d6, TCBL duogc ban khong qué 115% sb lwong ¢ phan ding ky chao ban va
trong thoi han 30 ngay ké tir ngay niém yét, TCBL c6 quyén lya chon mua ¢ phiéu
ctia TCPH tir thi truedng tap trung hodc yéu cau TCPH phét hanh thém cé phiéu cho
phan béan vugt mac. Tuong ty, TTCK Thai Lan 4p dung quyén chon phan bd vuot
muc tir ndm 2004 bang Théng béo ngay 29/11/2004 cua Ban kiém soat thi truong
vén. Mic phan bo vugt mic téi da ciing 13 15% s6 ¢ phan da dang ki chao ban.

T6m lai, hoat dong hd trg sau phét hanh cia TCBL hau nhu khong duoc thuc
hién trén TTCK Viét Nam bai quy dinh qua can trong cia cac nha 1am luat. Diéu nay
nhu con dao hai ludi, mét mat dam bao an toan cho thi truong nhung mat khac lai
Kim ham sy phét trién cua thi truong va day cac cha thé vao tinh thé phai lya chon
cach lam trai luat dé dap tng nhu cau caa minh.

2.2.2.2. Phap ludt vé cdc phwong thirc bao 1anh phat hanh chizng khoan con bat
cap, dong thoi thiéu quy dinh cu thé vé té hop bao Ianh.

Thet nhat, phap luat hién hanh khong dua ra dinh nghia va tén goi vé cac phuong
thizc BLPHCK nhu theo thong 1é ma chi quy dinh ndi dung cu thé cua timg phuong
thire (Khoan 3 Diéu 4 Luat Ching khoan). Mit khac, nha 1am luat lai sir dung tén goi
ctia phuong thtc bao 1anh trong mot s6 vian ban phép 1y nhu Nghi dinh 156/2020/ND-
CP) hay Thong tu 121/2020/TT-BTC. Su khdng rd rang va thiéu théng nhat cua phap
luat gay khd hiéu cho céc chu thé &p dung, bét tién cho cac bén trong qué trinh soan
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thao hop ddng va khong phu hop véi thdng 1é thé gigi. Truong hop nham Ian trong
viéc xac dinh loai phuong thirc bao 1anh trong dot chao ban ¢ phan ra cng ching
ciia Cong ty ¢6 phan Tap doan Tu van dau tu xay dung Kién Giang (CKG) véi don
vi bao 14nh 12 Cong ty c¢b phan ching khoan Tan Viét (TVSI) 1a vi du minh ching rd
nét cho hé qua thiéu théng nhat caa phap luat!®,

Thet hai, viéc nha 1am luat sir dung cum tir “c6 géng toi da” dé quy dinh trach
nhiém ctia TCBL trong phuong thirc bao 1anh nd luc téi da rat kho dé xac dinh cu
thé, d& gay tranh chap giita cac bén. Cé gang tdi da dugc hiéu nhu thé ndo? tiéu chuan
do ludng 1a gi? Hién nay, phap luat chimg khoan khéng quy dinh rd van dé nay. Theo
nguyén tac ap dung phap luat, cac bén s& ap dung quy dinh caa phap luat thuong mai,
song, Diéu 80 Luat Thuong mai ciing chi quy dinh chung chung. Can thira nhan rang,
“c gang tbi da” hay “nd lyc tét nhat”, “nd lyc tdi da” 1a mot khai niém kha mo hd
va kho c6 thé xac dinh duoc tiéu chuan cu thé. Trén thuc té, TCPH khong quan sat
thdy nhiing nd luc, ¢b gang phan phdi caa TCBL nén khong thé biét TCBL ¢6 ¢6
gang hét strc hay khong. Day khéng chi 1a vudng mic néi riéng ddi véi cac bén trong
quan hé hop ddng BLPHCK theo phuong thirc nd luc t6i da ma con 1a vudng mic
VGi cac hop dong cung tng dich vu noéi chung. Pa sé cac hop ddng déu ghi nhan diéu
khoan vé nghia vu nd lyc tét nhat cua bén cung ung dich vu nhu mét quy tic mac
dinh hay mét thoi quen ma khéng c6 giai thich cu thé.

Trong qué trinh xay dung hé théng phap luat chiing khoan, nha 1am luat nuéc
ta da tham khao va hoc hoi kinh nghiém ciing nhu thong 1€ phap luat cta cac nudc
trén thé gisi. Noi dung quy dinh vé& phuong thirc bao 1anh vai nd luc khdng phai ngoai
16 va bét cap néu trén khong chi ton tai trong phép luat Viét Nam. Tai My, diéu khoan
vé nd luc tét nhét trong cac hop dong van dang gy ra kha nhiéu tranh cai ngay giira
cac toa an trong mot bang va giita cac hoc gia trong béi canh phép luat ciing thiéu
quy dinh rd rang. Ngoai cam két nd luc tét nhat (best efforts), cam két hira hen s&
thue hién trong cac thoa thuan thuong mai con duoc thé hién bai tiéu chuan cam két
“nd lyc tot nhat mot cach hop 1y (reasonable best efforts). Trong cong trinh nghién
ctiru vé gidi han nd lyuc tét nhat theo luat phap NewYork,* tac gia David Shine da

133 jgc TVSI cam két mua lai toi da 10.000 c6 phiéu cua CKG trong tong sé cd phiéu con lai khong dugc
phan phdi hét cho ¢ déng hién hitu 1a phuong thirc bao 1anh du phong. Tuy nhién, trong Ban céo bach (tai
trang 137) cua CKG lai dugc hai bén xac dinh 1a phuong thirc bao lanh cam két chic chan. Xem tai dwong link
https://cicgroups.com/co-dong.html (truy cap ngay 20/3/2022).

134 David Shine, (2004), “Best Efforts” Standards Under New York Law: Legal and Practical Issues, Glasser
LegalWorks, Vol.7, No.9.
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trinh bay kha chi tiét nhitng ludng quan diém dang ton tai vé vin dé nay trong gidi
hoc gia My va trong hé théng tu phap cta bang New York. Ludng quan diém thir nhat
cho rang, nhitng nd luc tét nhat c6 mic do cam két cao hon nhitng nd lyc tét nhat
mot cach hop 1y. Bai I8, nd luc tot nhat doi hoi mot bén phai 1am tat ca nhitng gi c6
thé 1am dé thuc hién cong viéc da thoa thuan, ngay ca khi hanh vi d6 gay thiét hai vé
mat vat chat cho bén cam két, con nd luc tot nhat mot cach hop 1y doi hoi nhitng nd
lyc dang ké trong qué trinh thyc hién véi sy can nhac hop ly vé nhiing thiét hai thwong
mai cd thé chap nhan duoc. Ludng quan diém thir hai cho rang, khéng co su phan biét
gitta hai loai cam két nay. N& luc tt nhat khéng phai 12 nhitng doi hoi bat chap hau
qua xay ra cho bén thuc hién ma 1a nd luc hop ly nhat. Luat phap New York khong
quy dinh rd ddng thoi ciing khong dwa ra tiéu chi dé do ludng muc do nd luc, dua
trén nhitng gi bén ap dung c6 thé 1am hay dya trén nhiing gi mot bén cé cling vi tri s&
lam. Piéu ndy din dén thyc trang, cac toa an khac nhau cd thé &p dung tiéu chuan
theo nhitng cach khac nhau. Trong béi canh nhu vy, tac gia da khuyén nghi cac bén
nén dit ra nhitng ky vong cu thé trong hop dong tlly theo noi dung cdng viéc cam két.
Vi du nhu st dung thoi gian biéu dé xac dinh mirc d6 hoan thanh hoic gan loi ich di
cuing vai két qua dat duoc... V&i pham vi nghién ctiu rong hon vé phap luat cia My
noi chung, tac gia Rob Park dd nhan dinh, “si khdng chdc chdn trong cdc quy dinh
vé dieu khodn nd luc tot nhdt co thé ddac biét nguy hiém trong ludt hop dong. Khi cac
bén tham gia hop dong khong biét ai dang phan bé rii ro cho mét si o cu thé, ho
khéng thé chi @inh mgt mize gid pha hep cho viéc thuc hién hop dong. Hon nira, khi
quyén khéng xdc dinh, s tim kiém ddc loi 14 khong thé tranh khdi ”1%.

Thet ba, phép luat dang bo tréng mang quy dinh vé té hop bao 1anh. Ngoai diéu
khoan duy nhat quy dinh chung chung vé khai niém “t6 hop bao lanh phat hanh”
(Khoan 19 Biéu 3 Nghi dinh s6 155/2020/ND-CP), cac van dé quan trong va kha
phiic tap lién quan dén t6 hop bao l1anh can su diéu chinh cu thé cia phéap luat déu
khong duge dé cap dén. Vi du nhu cau tric to hop bao 1anh, vai tro va diéu kién cua
ting loai thanh vién t6 hop, pham vi quyén han, trach nhiém cua ting loai thanh vién
t6 hop ddi vai cac thanh vién con lai, doi vai TCPH va NPT, hinh thic phap Iy cua
t6 hop bao l1anh... Trong quy dinh trén, nha 1am luat da xac dinh, TCBL chinh phai
chiu trach nhiém chung cho hoat d6ng BLPHCK. Vay, trach nhiém chung duoc hiéu
thé nao? Liéu cd thé hiéu TCBL chinh s& thay mat cac thanh vién trong to hop bao

135 Rob Park, 2006, Putting the “Best” in Best Effort, The University of Chicago Law Review, Vol 73, tr.705.
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lanh chiu toan bo trach nhiém vé hoat dong BLPHCK trugc TCPH hay khong? bt
ké trach nhiém d6 phat sinh do hanh vi vi pham caa TCBL thanh vién nao gay ra.
Néu nhu vay, TCBL chinh c6 can dép ung diéu kién gi vé nang luc tai chinh, uy tin
hay kinh nghiém khéng? Va t hop bao 1anh chi dugc phép c6 mét TCBL chinh hay
do céc bén quyét dinh? Truong hop nhiéu TCBL chinh trong t6 hop thi trach nhiém
chung ddi véi hoat dong BLPHCK do TCBL chinh no chiu? Loai trach nhiém giira
cac TCBL chinh la trach nhiém lién déi hay riéng rg?

BLPHCK la hoat dong c6 mic dé rai ro cao nhat trong cac hoat dong KDCK.
Véi diéu kién thi trudng con non tré nhu Viét Nam, cac chu thé kinh doanh bj han
ché vé nang lyc va kinh nghiém. Viéc thiéu quy dinh cu thé hudng dan trién khai
cang tao thém tam Iy e dé cho cac chu thé. Cho dén nay, UBCKNN chua c6 sé liéu
thdng ké vé sb lugng dot BLPHCK dugc thuc hién hang nim va sé luong BLPHCK
theo phuong thuc té hop. Trong pham vi tim hiéu cua ching tdi, dva trén thng tin
cong bb cia UBCKNN va cac TCPH vé cac dot chao ban chimg khoan ra cong ching
va hd so kém theo, trong 05 nim gan nhat, khong co trudng hop BLPHCK nao trién
khai theo phwong thuc té hop bao 1anh. Sy han ché, bat cap cua phap luat ton tai trong
thoi gian dai 1a mot trong nhiing nguyén nhan dan dén thuc trang nay. Dudng nhu
cac nha 1am luat khong coi trong vai trd cua té hop bao 1anh, hay néi dung hon, chwa
nhin nhan dung tdm quan trong cua hoat dong BLPHCK.

2.3. Thuc trang phap luat vé hinh thiec phap ly cia hoat déng bio 1anh
phat hanh chirng khoan

2.3.1. Nhitng wu diém co ban ciia cdc quy dinh vé hinh thirc phap Iy ciia hoat
dgng bdo 1&nh phat hanh chi#ng khoan

Trong bdi canh chung quy dinh phap luat vé hoat dong BLPHCK noi chung kha
so sai, diém noi bat nhat cua phap luat vé hinh thirc phép ly cia hoat dong BLPHCK
la viéc ban hanh mau biéu Cam két bao Idnh tai Nghi dinh sé 155/2020/ND-CP. Bao
gom: Cam két bao 1anh phat hanh co phiéu ra cong ching (mau sé 04) va Cam két
bao lanh phat hanh trai phiéu ra cong ching (mau sé 08). Muc dich nham tao diéu
kién thuan loi cho cac bén trong qué trinh soan thao, dam phan ki két va trién khai
thuc hién loai hop dong con kha méi nay trén thi truong Viét Nam, ciing nhu dam
bao tinh rd rang, cu thé, gilp cng tac quan 1y dugc dé dang.

Nhin chung, mau biéu da ghi nhan kha day du cac diéu khoan co ban can c6 caa
hop d6ng BLPHCK, nhu diéu khoan vé théng tin ching khoan bao 1anh, phuong thirc
bao 14nh, phan phdi ching khoan, thoi han va phuong thtc thanh toan, quyén va



104

nghia vu co ban caa hai bén, trach nhiém do vi pham cam két, giai quyét tranh chap. ..
Piéu nay phan nao cho thy nha lam luat danh gia dugc tim quan trong ctia vin ban
nay va su can thiét déi véi cac chu thé trén thi truong. Mat khéc, hinh thic caa hop
déng BLPHCK ciing da duwoc ghi nhan rd bang vin ban theo quy dinh chung tai
Khoan 4 Biéu 89 Luat Chiing khoan, yéu cau cac CTCK phai ky hop dong bang van
ban véi khach hang khi cung cap dich vu cho khéch hang.

2.3.2. Nhiing ton tai, han ché chii yéu ciia cdc quy dinh vé hinh thic phap Iy
cua hoat déng bdo lanh phat hanh ching khoén

Dé dam bao vai tro tao co s phéap ly rd rang, cu thé va hop Iy cho cac cha thé
&p dung, can nhin nhan thang than rang, quy dinh vé hinh thiic phap ly cua hoat dong
BLPHCK con boc 16 nhiéu han ché va bat cap, cu thé nhu sau:

2.3.2.1. Vé hop dong dong bao 1anh phat hanh chiing khoan.

Hop ddng ddng BLPHCK quy dinh c&c quyén va nghia vu giira cac TCBL trong
viéc cung nhau thuc hién BLPHCK cho mét dgt chao ban ching khoan caa TCPH.
Hién nay, phép lut chwa c6 bat ki quy dinh ndo vé hop dong giira cac TCBL dé tao
co s& phap ly huéng dan cac bén thuc hién. Vé hinh thic cia hop dong, quy dinh tai
Khoan 4 Diéu 89 Luat Chung khoan chi 4p dung cho truong hop CTCK cung cap
dich vu cho khach hang, trong khi d6 mdi quan hé giita cac TCBL trong t6 hop la
quan hé hop tac. Vé noi dung cua hop dong, phép luat hoan toan bé tréng mang quy
dinh vé t6 hop bao lanh, trong dé c6 hop déng gitta cac TCBL, ngoai quy dinh vé
trach nhiém cua TCBL chinh dugc dé cap trong khai niém vé t6 hop bao lanh.

2.3.2.2. Vé hop dong bao 1anh phéat hanh ching khoan

Nhiing bat cap trong quy dinh vé& hop dong BLPHCK thé hién qua hai khia canh
sau:

Thet nhat, vé hinh thizc ciia hop dong BLPHCK:

Pé cap dén hinh thiic hop dong, ngoai hinh thai ton tai duéi dang vat chat con
can nhic dén quy dinh vé tén goi ctia hop dong. Hién tai, nha 1am luat ban hanh mau
biéu vé hop dong BLPHCK dudi tén goi “Cam két BLPHCK” cho thay y do nham
nhan manh noi dung cét 16i caa BLPHCK la thuc hién cam két bao 1dnh mua va phan
phdi chang khoén. Tuy nhién, viéc sir dung thuat ngit “cam két” d& dan dén céch hiéu
nham lan, coi day 1a van ban thé hién y chi don phuong tir phia TCBL ma khdng thé
hién duoc ban chat phap ly caa BLPHCK Ia quan hé hop dong giita TCBL va TCPH.
Mt khéc, noi dung mau biéu dugc xay dung hoan toan 12 ndi dung cia mot hop dong,
bao gom cac diéu khoan thé hién y chi cua hai bén chu thé, cho thay su khdng thdng
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nhét gitra hinh thirc va noi dung cua van ban. Ngoai ra, diéu nay con thé hién su khac
biét cuia phap luat Viét Nam so véi thong 1é cac nudc trén thé gisi véi thuat ngir
thuong dung 1a “underwriting contract” hodc “underwriting agreement”, c6 nghia la
hop dong hoic thoa thuan bao 1anh phat hanh.

Thet hai, vé ngi dung cia hep dong BLPHCK:

Can khang dinh rang, BLPHCK Ia hoat dong mang tinh nghiép vu phuc tap,
nhiéu rai ro. Do vy, viéc phap luat quy dinh chi tiét vé& noi dung hop dong la can
thiét va hop ly. Song, thay vi chi quy dinh noi dung téi thiéu nhu cach phap luat ngan
hang va phap luat bao hiém dang str dung cho thoa thuan tin dung va hop dong bao
hiém, 136 phap luat chung khoan lai lya chon cach thirc ban hanh mau biéu mang tinh
cting nhic va qué chi tiét dé ap dung cho mot quan hé doi hoi su linh hoat nhu hop
ddng BLPHCK, dan dén tinh trang vira thira vira thiéu, gy khé khin cta cac bén
trong qua trinh soan thao.

V& noi dung chi tiét cac didu khoan co ban duoc ghi nhan trong mau biéu Cam
két bao 1anh c6 mot sb han ché dugc dé cap dudi day:

- Piéu khodn vé thdng tin chu thé cia hop dong: Thong tin vé cac bén chu thé
phan anh day du cac yéu tb xac dinh tu cach phap Iy cua cac bén, xac dinh ding tham
quyén cua ngudi dai dién (dai dién theo phép luat hoic dai dién theo ay quyén), 1a
can ctr xac dinh co quan tai phan va luat p dung, dam bao hiéu luc cua hop dong.
Thong thudng, nha 1am luat khdng can huéng dan ndi dung cu thé cac thong tin nay
boi ddy 1a kién thirc thdng dung ma bat ki chu thé kinh doanh nao ciing nim duoc.
Mau biéu Cam két BLPHCK d3 quy dinh kha dy du va cuy thé thong tin can cd vé
hai bén chu thé nhung lai chi y&u cau ghi nhan thdng tin vé nguoi dai dién theo phép
luat, dan dén céach hiéu cho rang nguoi c6 tham quyén ki Cam két bao I1anh phai la
ngudi dai dién theo phép luat. Theo quan diém cua nghién ctu sinh, day chi 1a thiéu
sot tir phia nha 1am luat vi khdng c6 Ii do hop 1y nao dé khong cho phép ngudi duoc
1y quyén cia TCBL hozc TCPH ki cam két bao lanh. Tuy nhién, véi tinh trang quy
dinh nhu trén, cac chi1 thé khong c6 co so phép ly dé khang dinh nguoi dugc ty quyén
hop phap cd thé ki Cam két bao lanh.

Thuc tién cho thay da co truong hop tranh chap vé viéc thuc hién hop dong
BLPHCK ma céc bén dua vao thiéu st trén cua phap luat dé yéu cau tda an tuyén

13 Phap luat bao hiém va phép luat ngan hang khdng ban hanh mau biéyu ma chi quy dinh nhitng ndi dung t‘éi
thieu phai co trong Hop dong bao hiém (bieu 13 Luat kinh doanh bao hiém 2000) va Thoa thuan cho vay (Bieu
23 Thong tu s6 39/2016/TT-NHNN ngay 30/12/2016).
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hop ddng vo hiéu nham loai trir trach nhiém cua minh. Trong vu tranh chip gita
GMC va SHS, tai phién toa so tham, Ong Nguyén Quang Vinh vai tu cach ngudi lam
chung (d6ng thoi 12 Tong giam doc caa SHS ki Cam két bao 1anh) cho rang, Cam két
bao 1anh duoc dai dién GMC ky khong ding tham quyén quy dinh, vi quy dinh tai
mau Cam két bao Ianh thi thim quyén ky cam két phai 1a nguoi dai dién theo phap
luat nhung Ong Nguyén Cuong ki v6i chizc danh Téng giam dc cia GMC, trong khi
Piéu 16 GMC quy dinh nguoi dai dién theo phép luat 14 Cha tich hoi dong quan tri.
Con tai phién toa phdc tham, phia SHS cho rang Cam két bao 14nh gitra SHS va GMC
v0 hiéu do ngudi ky cua ca hai bén khong ding tham quyén. Phap luat quy dinh, thim
quyén ky hop ddng 1a nguoi dai dién theo phap luat. Theo Diéu 1é cia GMC, chu tich
hoi ddng quan tri 1a ngudi dai dién theo phap luat nén tham quyén ky hop ddng thudc
vé chu tich hoi dong quan tri nhung thuc té nguoi ky 1a Tong giam dbc. V& phia SHS,
6ng Nguyén Quang Vinh 13 ngudi dai dién theo phap luat nén du tu cach ky hop dong
nhung vuot qua tham quyén vi khong xin y kién caa hoi dong quan tri. Mac du cudi
cuing toa phuc tham phan quyét Cam két bao 1anh vo hiéu vé mat chu thé véi 1i do dai
dién SHS ki vuot tham quyén nhung cé thé nhan thay, mot thiéu sot khong dang c6
cuia phap luat c6 kha ning dan dén thiét hai cho chu thé & thé yéu.

- Piéu khodn vé phurong thirc bdo ldnh va diéu khodn vé phan phai chizng khoan:
Hai diéu khoan nay 1a co s¢ ghi nhan trach nhiém cua TCBL d6ng thoi ciing 1a co s6
dé TCBL thyc hién c6ng viéc caa minh. Mau biéu Cam két bao lanh yéu cau phai ghi
rd loai phuong thtc bao 1anh lva chon va théng tin cu thé gia chao ban chung khoan
ra cdng chidng, gia chiét khau caa TCBL, phi bao lanh trong diéu khoan vé phuong
thire bao 1anh. D4i véi diéu khoan vé phan phdi ching khodn, can quy dinh noi dung
t6i thiéu vé phuong thirc phan phéi, thoi gian thuc hién viéc phan phdi, thoi gian nhan
dang ky mua ching khoén va thoi gian chuyén giao co phiéu cho ngudi mua. Nhiing
han ché, bat cap caa phap luat hién hanh lién quan dén noi dung hai diéu khoan da
duoc chling t6i phan tich cu thé tai muc 2.2.2 cua luan an, gay kho khin cho cac bén
trong qué trinh xay dung va thuc thi hop dong. Bén canh do, theo quan diém cua
ching t6i, noi dung vé tong sé lugng chung khoan cam két bao 13nh va chi tiét so
luong chitng khoan bao 1anh cua ting thanh vién to hop (truong hop thanh 1ap té hop
bao 14nh) can dugc bo sung trong diéu khoan vé phuong thic bao 13nh bai d6 1a sy
cu thé hda noi dung thoa thuan cia hai bén vé phuong thic bao 1anh, dam bao tinh
logic va khoa hoc. Van dé phi bao 1anh nén quy dinh trong mot diéu khoan doc lap,
gan lién voi thoi han va phuong thie thanh toan dé dam bao thuan tién cho qua trinh
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thuc hién.

- Piéu khoan vé thuc hién cam két bdo 1anh: Diéu khoan nay ghi nhan trach
nhiém quan trong nhit cia TCBL dbi v6i TCPH (mua chiing khoan khéng chao ban
hét cia TCPH va chuyén tién mua chiing khoan cho TCPH) nhung khong phai 1a diéu
khoan co ban trong hop dd6ng BLPHCK do mau biéu Cam két bao 1anh khong dé cap
dén. Trong khi @6, phap luat thuc dinh ciing khong quy dinh cu thé. Pay 1a mot phan
nguyén nhan dan dén két qua thua kién cia GMC trong vu tranh chap voi SHS nhu
da phan tich trong muc 2.2.2.

- Piéu khodn vé phi bdo lanh: Mau biéu Cam két bao 1anh khong chi rd diéu
khoan vé phi bao lanh nhung thong qua ndi dung duoc ghi nhan trong cac diéu khoan
c6 lién quan, c6 thé nhan thay, phi bao 1anh 1a mét diéu khoan co ban trong hop dong
BLPHCK, bao gom thoa thuan vé mac phi bao 1anh, thoi han, phuong thac thanh
toan. Théng thuong, phi bao 1anh dugc cac bén xac dinh theo moét trong hai cach, dua
vao gia chiét khau chimng khoan béan cho TCBL (4p dung vé6i phuong thiic bao lanh
cam két chic chin) hoic ty 1& % cb dinh tinh theo tdng gi4 tri chitng khoan nhan bao
lanh (&p dung voi phuong thirc nd luc tbi da). Diéu 126 Luat Doanh nghiép 2020 yéu
cau, truong hop cd phan ban cho ngudi bao 14nh, sé chiét khau hoic ty 1& chiét khau
cu thé phai duoc su chap thuan cua Dai hoi dong ¢ déng, trir trudng hop Diéu 16
cong ty quy dinh khac. Muc dich nham bao vé quyén loi chinh dang cho céc ¢6 dong,
tranh trudng hop hoi ddng quan tri “hop tac” véi TCBL quyét dinh muc chiét khau
qua cao dé truc loi, gay thiét hai cho cong ty. Song, quy dinh ciing tdn tai mét trai can
xem xét. Tai thoi diém trinh dai hoi ddng c6 dong thong qua phuong 4n phat hanh
chung khoan, TCPH chua thé duy liéu vé& su tham gia cia TCBL ciing nhu muc chiét
khau kém theo (néu c6) nén dai hoi khdng thé thong qua ngay noi dung nay. Trong
khi d6, trinh tu thii tuc to chire dai hoi ddng c6 dong hoac xin y kién cac ¢ dong theo
luat dinh kha phtic tap va mat nhiéu thoi gian, 1am cham tién do cua qué trinh chao
ban chung khoan.

Vé mirc phi bao 1anh, Thong tu s6 102/2021/TT-BTC chi dit ra muc tran -san
dbi véi gia dich vu BLPHCK khi thuc hién c6 phan héa doanh nghiép nha nudc. Co
nghia, phap luat ching khoan cho phép cac bén chu thé c6 toan quyén thoa thuan vé
phi bao 1anh ma khdng chiu bat ki gii han nao. Vé nguyén tac, muac phi bao lanh ty
18 thuan véi khdi luong cong viéc TCBL phai thuc hién va mic @6 rii ro phai ganh
chiu. Viéc khong quy dinh mac tran phi bao I13nh c6 thé dan dén hién trang TCBL
chay theo loi nhuan, bat chap rui ro dé nhan bao 1anh theo phuong thirc cam két chac
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chan cho nhitng chting khoan c6 chat lwong kém. Tai My, quy dinh vé phi bao Ianh
phat hanh c6 tir dau nhitng nim 1960 do Hiép hoi cac nha KDCK quéc gia (NASD)
ban hanh do nhan thay trong mét s truong hop, cdc TCBL d3 nhan duoc khoan thu
lao khdng cong bang va vo 1i. Co sé cia quy dinh nay 1a quy tic thuong mai cong
bang va c6 co s¢. Quy dinh vé phi bao 1anh chi 4p dung vai thanh vién caa NASD
trong khi thanh vién tham gia NASD mang tinh tu nguyén. Nam 1983, Quéc hoi Hoa
Ky di stra Dao luat giao dich yéu cau tat ca cac to charc KDCK phai tré thanh thanh
vién va tuan theo quy dinh cia NASD. Pén nim 2007, Co quan quan ly nganh tai
chinh (FINRA) duoc thanh lap trén co s& hop nhit NASD va S¢ giao dich chiing
khoan New York véi chic nang giam sat tat ca cac t6 chize KDCK. FINRA chiu tréch
nhiém xac dinh mic phi bao 1anh téi da theo dé xuit caa TCBL trong tung lan bao
lanh. Tuy nhién, cng thirc xac dinh phi khong duoc FINRA tiét 16. FINRA dua vao
cac yéu td vé quy mo, rai ro va loai chao ban dé xac dinh xem mtec phi duoc dé xuat
c6 cdng bang va hop ly hay khéng. Néu FINRA xac dinh 1a khéng cong bang va hop
ly, TCBL phai giam muc phi dé xuat hoic tir bo dot phat hanh. Co sé cua chinh sach
la bao vé TCPH va NDT. Phi bao 1anh & Hoa Ky cha yéu 1a mac chénh léch gop,
duoc tinh bang chénh léch gitta gia ma cac TCBL béan ching khoan cho NDT va gia
ho mua tir cong ty, biéu thi biang % chiét khiu cua gia chao ban. Thong thudng, mic
chénh léch gop khong vuot qua 7%. Ngoai ra, dbi véi nhitng dot chao ban nho, TCBL
c6 thé yéu cau cac hinh thac thi lao bé sung tir TCPH, nhu bao dam mua c6 phiéu
phé théng hoic phi tu van tai chinh. Mt diéu kha phé bién & Hoa Ky 1a TCPH phai
hoan lai cho TCBL céc chi phi vé phép ly va cac chi phi khac phét sinh lién quan dén
viéc chao ban. Ty Ié chénh léch gop va bat ki loai thu lao bé sung nao déu phai dugc
quy dinh trong thoa thuan bao lanh. Nhu vay, c6 thé nhan thay, M§ dugc coi 1a mot
trong nhitng quéc gia c6 TTCK phat trién nhét ciing c¢6 sy kiém soat d6i véi mac phi
bao lanh phéat hanh.

Thuc té, tai Viét Nam, viéc tim hiéu so liéu vé hoat dong BLPHCK gap kha
nhiéu kho khin béi bio cdo hang nim ciia co quan quan ly chi dé cap dén mot cach
chung chung. Theo quy dinh, cam két bao lanh ciing khong phai loai tai liéu phai
cong b thong tin kém theo ban céo bach caa dot phat hanh. Mat khéc, cac béo céo
tai chinh qui/ban nién/nim cua CTCK duoc lap theo mau thuong gop phi bao 1anh
phat hanh va phi dai ly phat hanh, khdng co6 su tach bach rd rang. C6 théng tin cho
rang, mic phi bao 1anh ma cac CTCK thu vé ¢6 gia tri kha thap, nho hon rat nhiéu so
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VGi mic 2%%%, phan 16n nguyén nhan do hoat dong BLPHCK chua phat trién.

- Diéu khodn vé quyén va nghia vu cua cac chi thé: Theo noi dung mau biéu
Cam két bao 1anh, hop ddng BLPHCK phai ghi nhan téi tiéu nhitng quyén va nghia
vu sau cua cac bén chu thé: Béi véi TCPH, chiu trach nhiém dung ra to chic thuc
hién céc cong viéc lién quan dén viéc 1ap, chinh sira va guri hd so dang ky chao ban,
chiu chi phi lién quan dén viéc ding ky chao ban, quyén duoc thdng bao vé ké hoach,
tién do, phuong thirc phan phéi ¢ phiéu. Bdi véi TCBL, c6 nghia vu phéi hop voi
TCPH lap ho so ding ky chao ban, 1ap ké hoach, t6 chic phan phéi ching khoan,
thong bdo cho TCPH biét vé ké hoach, tién do phan phéi khi c¢é yéu cau, théng bao
ra cong chiing cac thong tin lién quan dén qua trinh chao ban, phan phéi va chuyén
giao chiing khoan, chiu chi phi lién quan dén viéc phan phéi chimg khoan, duoc
hudng phi bao 1anh...Viéc mau biéu ghi nhan chi tiét nhu vay Ia can thiét trong diéu
kién phap luat thiéu nhimg quy dinh cu thé vé quyén va nghia vu cua hai bén cha thé
trong quan hé BLPHCK. Tuy nhién, gia tri phap ly caa mau biéu thip, chua tao co s&
phap Iy rd rang va viing chic cho céc bén chu thé.

- Piéu khoan vé truong hop huy bé hop dong: Hay bo hop ddng 1a mot trong
nhitng loai ché tai thuwong mai, 4p dung khi mot bén c6 hanh vi vi pham. Phap luat
ching khoan khong c6 quy dinh dic thu vé& huy bo hop ddng BLPHCK nén diéu
khoan V& van dé nay cua cic bén duoc 4p dung theo quy dinh cua phap luat thuong
mai va phap luat dan su (néu phép luat thwong mai khong quy dinh). Céc bén c6
quyén huy bo hop dong BLPHCK trong hai trudng hop: xay ra hanh vi vi pham ma
cac bén da thoa thuan 1a diéu kién dé huy boé hop déng hodc mét bén vi pham nghia
vu co ban hop dong.13® Khac vai ché tai phat hop dong chi duoc 4p dung néu céc bén
c6 thoa thuan, ché tai huy bo hop dong cé thé duoc ap dung ngay ca khi khong duoc
ghi nhan trong hop dong. Hién nay, muc 1 chuong VII Luat Thuong mai quy dinh
tuong ddi day du vé noi dung nay. Van dé dat ra, phap luat ching khoan khong cé
quy dinh cy thé vé thi tuc di v6i co quan quan ly, vé quyén va nghia vu cta cac bén
vé6i cac NPT trong truong hop tam dimg, dinh chi thuc hién hoic huy bo hop dong
BLPHCK sau khi dot chao ban da duoc cap gidy chiing nhan. Bat cap nay cia phap
luat can duoc khac phuc dé dam bao quyén loi chinh dang cho TCPH va cac NPT va
tinh 6n dinh cua TTCK.

187 Xem tai https://vnbusiness.vn/giao-dich/hoat-dong-bao-lanh-phat-hanh-chung-khoan-van-ngu-dong-
1070968.html (truy cap ngay 01/07/2021).
138 piéu 292 va Khoan 3 Diéu 312 Luat Thuong mai 2005.
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Ngoai ra, ndi dung quan trong khac dang bi bo tréng ciing can sy diéu chinh cua
phap luat Ia phuong an xur ly cung vai trach nhiém cuaa cac bén trong truong hop dot
chao ban bi huy bo. Pay 1a su kién c6 kha ning xay ra trong bat ky dot chao ban nao
va anh huéng téi quyén loi cia nhiéu bén chu thé. Phap luat hién hanh méi chi quy
dinh vé trach nhiém cua TCPH dbi véi NDT trong viéc thu hoi va hoan tra tién mua
chung khoan. TCBL va TCPH phai ¢6 nhitng thoa thuan cu thé dé xac dinh rd quyén,
nghia vu caa mdi bén twong ng vai timg 1i do dan dén viéc dot chao béan bi huy bo.

2.4. Thuc trang phap luat vé giéi han an toan trong hoat déng bao lanh
phat hanh chirng khoan

2.4.1. Nhitng wu diém co ban ciia quy dinh hién hanh vé gidi han an toan
trong hoat dong bdo lanh phat hanh ch#ng khoan

Dé dam bao an toan cho hoat dong KDCK n6i chung va hoat dong BLPHCK
noi riéng, phap luat chirng khoan da dat ra cac giai han an toan bugc CTCK phai tuan
tha trong qué trinh thuc hién hoat dong BLPHCK. Noi dung cu thé duoc ghi nhan
trong cic van ban phap luat, bao gom: Luat Chéng khoan, Nghi dinh s
155/2020/ND-CP, Thong tu s6 121/2020/TT-BTC va Thong tu s6 91/2020/TT-BTC.
Cu thé nhu sau:

2.4.1.1. Quy dinh vé diéu kién va han ché dai véi hoat dong bdo 1anh phét hanh
chizng khoan.

Thet nhat, vé diéu kién thuc hién BLPHCK ra cong ching

Dé dugc BLPHCK chao bén ra cdng ching, CTCK can phai dap tng céc diéu
kién quy dinh tai Biéu 17 Luat Chiing khoan. Bao gdm: 1) Phai dugc UBCKNN cap
phép thuc hién hoat dong BLPHCK; 2) Bap urng cac chi tiéu ATTC theo quy dinh
cua phap luat va 3) Khong phai nguai cé lién quan voi TCPH.

Diéu kién thir nhat mang tinh tat yéu, béi BLPHCK 1a hoat dong kinh doanh c6
diéu kién, chu thé chi dugc phép thuc hién néu da duoc co quan quan ly c6 tham
quyén cap phép.

Diéu kién tht hai vé chi tieu ATTC da dugc dé cap trong Diéu 92 cua Luat
Chung khoan. Viéc ap dung chi tieu ATTC thé hién tu duy quan ly thi truong cia co
quan quan ly, thay vi dya theo lgi nhuan sang quan ly dya trén rui ro. Pay dugc coi
la nén méng dau tién cho mot hé théng canh bao sém, nang cao kha ning phong vé
Vé tai chinh cho cac CTCK dong thoi ciing phit hop véi thong 18 qudc té, dac biét la
hé thong céc chi tieu ATTC Basel II dang duoc ap dung rong réi tai hau hét cac quéc
gia. Cu thé hoa quy dinh cua Luat, Bo truong Bo tai chinh di ban hanh Thong tu s6
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91/2020/TT-BTC ngay 13/11/2020 quy dinh chi tiéu ATTC va bién phap xir 1y doi
véi t6 chize KDCK khéng dap tng chi tiéu ATTC, ¢6 hiéu lyuc tir ngay 01/01/2021.
Theo d6, chi tiéu ATTC cua CTCK duoc thé hién qua ty 1¢ von kha dung, duoc xac
dinh la ty & % gitra gia tri von kha dung va téng gia tri rai ro. Trong d6, von kha dung
la vén chu sé hitu c6 thé chuyén doi thanh tién trong vong 90 ngay, con tong gié tri
rai ro 12 tong cac gia tri rui ro thi trudng, gia tri rui ro thanh toan va gia tri rai ro hoat
dong. CTCK chi duoc coi dap tng cac chi tiéu ATTC néu ty Ié vén kha dung dat tir
180% tr& 18n, tuong g Véi viéc, von chu so hitu caa CTCK c6 thé chuyén dbi thanh
tién trong vong 90 ngay phai gap 1,8 lan tong gid trj rai ro cua cdng ty. Pap ung chi
tiéu nay cho thdy CTCK c6 nhiéu co hdi duy tri hiéu qua kinh doanh trong béi canh
gid tri tai san suy giam do nhitng bién dong bat loi caa thi trudng. CTCK van c6 mot
muc von téi thiéu 1am gbc ré cho moi hoat dong kinh doanh cua minh. Muc dich dé
dam bao thuc hién dugc cam két bao 1anh véi TCPH ma khdng anh hudng dén ATTC
ctia cong ty. Nha 1am luat ciing quy dinh r8, trong thai han kiém soét (CTCK ¢ ty 1¢
vén kha dung tir 120% dén dudi 150%) va kiém soat dac biét (CTCK c6 ty Ié von kha
dung dudi 120% hoic khong khic phuc duoc tinh trang kiém soét trong thoi han 12
thang), CTCK khéng duoc Ky cac hop dong bao 1anh phat hanh duéi hinh thic cam
két chic chian. Pdng thoi, CTCK phai han ché thuc hién cac hoat dong kinh doanh
ting gia tri rai ro, giam vén kha dung.

Diéu kién thi ba yéu cau CTCK khong duoc 13 nguoi c6 lién quan dén TCPH.
Can ctr quy dinh V& nguoi ¢ lién quan tai Khoan 46 Diéu 4 Luat Chiing khoan 2019
va Khoan 23 Diéu 4 Luat Doanh nghiép 2020, cd thé xac dinh pham vi cac trudng
hop CTCK 14 ngudi ¢6 lién quan dén TCPH, bao gom:

- TCBL s¢ hitu trén 10% s6 co phiéu co quyén biéu quyét hoic vén gop cua
TCPH;

- TCBL tryc tiép hodc gian tiép kiém soat hoic bi kiém soat boi TCPH hoac
cung véi TCPH chiu chung mot sy kiém soat;

- Quan hé hop dong BLPHCK trong d6 TCBL la dai dién cho TCPH.

- Ngudi ¢6 lién quan cua TCBL xac dinh theo diém a, b, ¢, d, d va e Khoan 23
Piéu 4 Luat Doanh nghiép c6 so hitu dén muc chi phdi viéc ra quyét dinh ciia TCPH.

Nhu vay, ¢6 thé nhan thdy, pham vi cac truong hgp CTCK duoc xac dinh 1a
ngudi o lién quan cua TCPH kha rong, chu yéu xuat phat tir mdi quan hé vé loi ich
va kiém soat 1an nhau. Viéc ngian cam xéc 1ap quan hé BLPHCK giita hai chu thé c6
méi quan hé nhu vay nham dam bao tinh khach quan cho dot phat hanh, tranh truong
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hop ca hai t6 chtc ciing “bét tay nhau” hodc “gdy stic ép cho nhau” thuc hién hanh
vi gian ddi, gay thiét hai cho cac NDT trén thi trudng.

Theo danh gia ctia nghién ciru sinh, sé di nha lam luat chi dat ra cac diéu kién
BLPHCK véi chitng khoén chao ban ra cdng chiing do xuat phét tir mic do va pham
vi anh huong cia phuong thirc chao ban nay 1én thi truong. Mat khac, BLPHCK chu
yéu phuc vu cho nhu cau cua cac dot chao ban chiing khoan ra cong ching.

Thiz hai, vé han ché thuc hién BLPHCK

Vi quan diém nhin nhan phuong thic bao 1anh voi cam két chic chan chira
dung nhiéu rai ro, cling vai vai trd dic biét caa TCBL chinh, phép luat hién hanh da
quy dinh han ché CTCK khong dugc bao lanh phat hanh theo hinh thirc cam két chic
chan hoic 1a nguoi bao 1anh chinh trong mot sb truong hop nhit dinh, khéng phu
thudc vao chung khoan dugc chao ban theo phuong thuc riéng Ié hay ra cong chung.
Khoan 2 Diéu 23 Thong tu s6 121/2020/TT-BTC quy dinh cu thé 06 trudng hop, chu
yéu do méi quan hé vé mit s& hitu hoidc kiém soat 13n nhau giira TCBL va TCPH.

Mic di con nhiéu vaAn dé can xem xét va danh gia vé timg trudng hop han ché,
nhung nhin mot cach tong quat, cd thé nhan thay, dic diém chung cac trudng hop han
ché 1 sy lién quan gitta TCPH va TCBL vé mat quan hé so hitu, quan hé kiém soét
hoic c6 chung ngudi quan tri didu hanh. Néu cho phép cac truong hop nay duoc thuc
hién c6 thé dan dén cac hé luy tiéu cuc. Truong hop TCBL & vi thé duégi, TCBL c6
thé “chiu strc ép” cua TCPH bai quan hé sé hitu hoic kiém soét phai chap nhan thuc
hién bao lanh theo phuwong thirc cam két chic chdn nhim thoéa man muc dich cua
TCPH dé ting stc hap dan cho chitng khoan chao ban, tao niém tin cho NBT, tir d6
tang ty 1& thanh cdng cua dot chao ban. Trong khi d6, dé tranh rai ro phai nim git
mot luong ching khoan 16n khdng cé chat lugng cua TCPH, TCBL budc phai “thong
dong” voi TCPH “t6 hong” thong tin vé chimg khoan chao ban dé hra dbi NDT.
Truong hop TCBL & vi thé trén, cd quyén kiém soat hoac chi phéi TCPH, dé gilp
TCPH chao ban thanh cong chiing khoan, TCBL cling s€ thyc hién cac hanh vi sai
tréi néu trén nhung vai ¥ thire chi dong va cd tinh, thay vi “bi ép budc”. Hé luy chung
mang lai 12 sy giam sat niém tin cia NDT vao thi trudng, rai ro mang lai cho hé thong
cac CTCK va sy bat 6n dinh cua TTCK.

Ngoai ra, nham bao vé quyén lgi cho khach hang 1a nhitng NDT ca nhan ty thac
cho CTCK quan ly tai khoan giao dich chiing khoan, Piéu 19 Thong tu 121/2020/TT-
BTC yéu cau CTCK phai théng bao va phai c6 sy dong ¥ bang van ban caa khach
hang d6i voi trudng hop dau tu vao ching khoan do cong ty thuc hién bao 13nh phat
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hanh trong thoi gian cong ty dang thuc hién bao 1nh. Quy dinh dé tranh truong hop
TCBL c¢6 tinh dau tu tién cta khach hang vao nhiing chirng khoan kém chat luong
nham giam rai ro phai thuc hién cam két bao lanh voi TCPH.

2.4.1.2. Quy dinh vé giéi han ty 1é an toan déi véi hoat déng bao 1anh phét hanh
chizng khoan.

Xuat phat tir tinh chét rai ro cia phuong thire bao 1anh theo cam két chic chan,
phap luat hién hanh da dat ra gi¢i han t6i da vé gi tri chung khoan nhan bao l4nh
dra vao mac von chi so hitu va kha niang thanh toan ng ngan han cia CTCK. Theo
d6, khoan 2 Piéu 17 Luat Chang khoan va khoan 1 Piéu 23 Thong tu s
121/2020/TT-BTC quy dinh, “t6 chuic thuc hiégn BLPHCK ra cong ching thuc hién
béo ldnh theo phwong thirc nhdn mua mét phan hodc toan bé ching khoan ciia TCPH
chi dwoc phép bao 1anh phat hanh tong gia tri chitng khodn khéng dwoc |6n hon vén
chui s¢- hizu va khdng qué 15 lan hiéu sé giira gia tri tai san ngan han va ne' ngan han
tinh theo bao céo tai chinh quy gan nhdt”. Nha 1am luat da gi¢i han pham vi rai ro
ciia TCBL chi trong sb vén cha sé hitu hién ¢, khdng sir dung cac ngudn vén vay dé
tranh gay thiét hai cho cac chu thé co lién quan khac. Bong thoi, kha ning thanh toan
trong ngan han cia TCBL van duoc kiém soat trong giéi han nhit dinh. Muc dich
cudi cuing caa quy dinh nham dam bao an toan cho hoat dong caa TCBL va dam bao
kha ning thuc hién dugc cam két bao 1anh cua TCBL.

Bén canh d6, nhu da phan tich & muc 1.1.2.2, hanh vi thuc hién cam két bao
lanh mua lai chitng khoan cia TCPH thuc chét 1a mot hoat dong dau tu (mang tinh bi
dong) cua TCBL. Do vay, viéc CTCK ciing phai tuan thi quy dinh vé han ché dau tu
trong qua trinh thuc hién hoat dong BLPHCK theo phuong thirc cam két chic chic
hoan toan hop 1y va can thiét. Theo quy dinh tai Dicu 28 Thong tu s6 121/2020/TT-
BTC, cac han ché dau tu ma CTCK phai tuan thu khi thuc hién hoat dong BLPHCK
theo phuong thtrc cam két chic chan bao gom:

a) Tong gia tri dau tu vao cac trai phiéu doanh nghiép khong duge vuot qua
70% von chi s¢ hitu.

b) Pau tu vao c6 phiéu cua cong ty ¢d sé hitu trén 50% von diéu 18 cua CTCK,
trir trudng hop mua co phiéu 16 1¢ theo yéu cau caa khach hang;

¢) CUng véi nguoi c6 lién quan dau tu tir 5% tro 1én von diéu 1é cia CTCK khéc;

d) Pau tu qua 20% tong sb ¢6 phiéu, ching chi quy dang lwu hanh cta mot to
chtc niém yét;

d) Pau tu qua 15% tong sé ¢o phiéu, chang chi quy dang luu hanh cua mot to
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chtic chua niém yét, quy dinh nay khong ap dung d6i vai chung chi quy thanh vién,
qu¥ hoan d6i danh muc va quy mo;

e) Pau tu qua 70% vbn chi so hitu vao ¢b phiéu, trong d6 khong dugc dau tu
qua 20% vén cha so hitu vao ¢b phiéu chwra niém yét.

Mic du phap luat khong quy dinh rd nhung theo tinh thin quy dinh cua diéu
luat, c6 thé hiéu, ty 1 vé& cac han ché dau tu néu trén 12 tong cac han mirc dau tu tii
da cua hoat dong tu doanh va hoat dong BLPHCK ma CTCK duoc phép thuc hién.
Muc dich chinh nham giam thiéu rai ro cho hoat dong cia CTCK, tranh tinh trang
“tat ca trimg c6 dugce déu cho vao cing mot gié™, qua dé gbp phan dam bao an toan
cho hoat dong caa CTCK noéi riéng va TTCK ndi chung. Truong hop CTCK dau tu
vuot qua han mic do thyuc hién bao 1anh phat hanh theo hinh thic cam két chic chan,
phap luat yéu cau CTCK phai ap dung céc bién phép can thiét dé tuan tha han mic
dau tu theo quy dinh trong thoi han 01 nam.

2.4.1.3. Quy dinh vé mirc do rii ro cia hoat déng bao 1anh phat hanh ching
khoan trong viéc xdc dinh chi tiéu an toan tai chinh cua cong ty chizng khoéan.

BLPHCK la mét hoat dong KDCK va rui ro phat sinh tir hoat dong nay anh
hudng khdng nho dén tinh hinh hoat dong cia CTCK. Thong tu s6 91/2020/TT-BTC
da quy dinh khé r céc loai rai ro phét sinh tir hoat dong BLPHCK duoc tinh vao tong
gid tri rui ro dé tinh ty 16 vén kha dung cia CTCK. Cu thé nhu sau:

Mgt 1a, rai ro hoat dong, 1a nhitng ton that cd thé xay ra do 16i ki thuat, 15i hé
thdng va quy trinh nghiép vu, 18i con nguoi trong qué trinh tac nghiép, do thiéu von
kinh doanh phét sinh tir cac khoan chi phi, 15 tir hoat dong dau tu, do cac nguyén
nhan khach quan khéc. Gia trj rai ro hoat dong dugc xac dinh 1a gi tri 16n nhat cua
cac gia tri sau: 25% chi phi duy tri hoat dong cia CTCK trong vong 12 thang lién ké
tinh t&i thoi diém tinh todn (day 1a gia tri tinh chung cho toan bo hoat dong ciia CTCK,
trong d6 c6 BLPHCK) va 20% vén diéu Ié toi thiéu cho cac nghiép vu kinh doanh
theo quy dinh ciia phap luat (twong wng 33 ty dong d6i voi nghiép vu BLPHCK).

Hai 13, rai ro thi truong, 1a nhiing ton that co thé xay ra khi gia thi truong cua
tai san dang s& hitu va duy kién sé so hitu theo cam két bao 1anh phat hanh bién dong
theo chiéu hudng bat loi. Déi véi hoat dong BLPHCK, rui ro thi truong dugc Xac
dinh ddi voi chiing khoén bao 14nh theo hinh thirc cam két chac chin chua phan phoi
va chua nhan thanh toan day du trong thoi gian bao 1anh phat hanh, phat sinh khi gia
tri giao dich thap hon gia bao 1&nh phat hanh. Gia tri rui ro thi truong phu thudc vao
cac tham s6 sau: s6 lugng chiing khoan con lai chwa phan phéi hét hozc da phan phoi
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nhung chua thanh toan; gia tri bao l1anh phat hanh; gia tri tai san dam bao (néu co);
hé sb rai ro phat hanh; hé sé rai ro thi truong va gia giao dich. Phép luat hién hanh
quy dinh khé cu thé cach xac dinh cac tham sé nay va yéu cau két thic ngay giao
dich, CTCK phai xac dinh gid tri rui ro thi trudng ddi vai cac tai san nay. O day, nha
lam luat hoan toan hop Iy khi cin cr dic thi cua hoat dong BLPHCK dé coi hé s6 rui
ro phat hanh ciing 13 mot tham sé dé xac dinh gia trj rai ro thi truong. Theo d6, hé s6
rai ro phat hanh duoc chia thanh nhidu mtc d6 (20%, 40%, 60% va 80%) tly thudc
vao thoi gian con lai dé phan phdi ching khoan (twong ng véi trén 60 ngay, tir 30
ngay t6i 60 ngay, dudi 30 ngay va ké tir ngay két thdc thoi han phan phéi téi ngay
phai thanh toan cho TCPH). Thoi gian con lai dé phan phdi ching khoan cang ngén
thi hé sé rai ro phat hanh cang cao, bai cang it thoi gian dé tim kiém NDT phan phdi
hét sé ching khoan con lai.

Ba 1, rui ro thanh toén, 1 nhiing ton that c6 thé xay ra khi ddi tc khong thé
thanh toan dung han hoac chuyén giao tai san dung han theo cam két. Ddi véi hoat
dong BLPHCK, phap luat yéu cau, két thic ngay giao dich, CTCK phai xac dinh gi&
trj rii ro thanh toan d6i véi cac hop dong bao 1anh phat hanh ki véi céc té chirc khac
trong t6 hop bao 1anh phat hanh theo hinh thirc cam két chic chdn ma CTCK 1a TCBL
chinh. Gia trj rui ro thanh toan duoc xac dinh bang 30% gia tri con lai cua cac hop
ddng bao lanh phat hanh chua duoc thanh toén.

Theo quy dinh, ty 1& vén kha dung dugc xac dinh 1a ty 18 % giita gia tri von kha
dung va téng gia tri rui ro. Gid trj rui ro thi truong, gié tri rui ro thanh toan va gia tri
rai ro hoat déng cua hoat dong BLPHCK 14 mét phan trong téng gia tri rai ro cua
CTCK. CTCK chi dugc coi dap tng cac chi tiéu ATTC néu ty 1¢ vbn kha dung dat tir
180% tro 1én. Truong hop khong dat chi tiéu nay, CTCK c6 thé roi vao mot trong ba
tinh trang, theo mirc do nghiém trong ting dan, gom canh béo, kiém soét hoac kiém
soat dic biét, ty mirc do cu thé caa ty 18 von kha dung. Song hanh voi 6, CTCK s&
bi han ché mot sé hoat dong kinh doanh dong thai phai thuc hién ché d6 béao céo véi
co quan quan ly, xay dung va thyc hién phuong an khac phuc trong thoi gian nhat
dinh.

Nhu vay, Xuat phat tir nguy co tiém an rui ro tir hoat dong BLPHCK, Luat ching
khoan va cac van ban huéng dan thi hanh da ¢6 nhitng quy dinh nham yéu cau CTCK
phai tuan tha vé diéu kién thuc hién, han ché, cac gigi han an toan trong hoat dong
BLPHCK nham dam bao tinh an toan cho CTCK ndi riéng va hé thong CTCK ciing
nhu TTCK ndi chung.
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2.4.2. Nhéing ton tai, han ché chii yéu ciia quy dinh hi¢n hanh vé gigi han an
toan trong hoat déng bao lanh phat hanh ching khoan

Tur két qua nghién ctiru phap luat vé BLPHCK, tac gia luan &n cho rang cac quy
dinh vé gigi han &n toan trong hoat dong BLPHCK ton tai mot s6 diém han ché co
ban sau day:

2.4.2.1. Thiéu cdc quy dinh cu thé vé yéu cau quan Iy hoat déng bao 1anh phat
hanh ching khoan.

Pugc danh gia 1 hoat dong KDCK ¢ tinh chat nghiép vu phuc tap va tiém an
nhiéu rai ro nhat, ngoai quy dinh phéap luat, hoat dong BLPHCK can thiét phai duoc
thuc hién dya trén nhitng quy dinh noi b. Quy dinh phap luat chi dat ra nhiing gidi
han nhat dinh &p dung chung ma khdng thé tinh dén dat thu vé té chic, hoat dong cua
ting CTCK. Viéc ban hanh quy dinh ndi b la cong cu quan trong gidp CTCK nhan
dién va kiém soét tét hon cac giéi han an toan trong hoat dong BLPHCK, tir 46 nang
cao hiéu qua quan ly hoat dong BLPHCK, ddng thoi thuan tién cho viéc kiém tra,
gidm st tur phia co quan quan ly. Phap luat ching khoan hién hanh chua lam duoc
Vviéc nay.

Cho dén nay, y&u cau vé quy dinh noi bo ddi véi hoat dong BLPHCK néi riéng
va hoat d6ng KDCK néi chung méi ding lai ¢ yéu cau quy trinh hoat dong. Diéu 4
Théng tu s6 121/2020/TT-BTC quy dinh nguyén tic hoat dong nghiép vu dau tién
cua CTCK la phai ban hanh cac quy trinh hoat dong cho tirng nghiép vu kinh doanh
nhung khong cd bat ky quy dinh cu thé hay hudng dan nao vé noi dung cua ting quy
trinh 1am co s& cho cac CTCK thuc hién. Thuc té tinh hinh phét trién TTCK trong
nhitng ndm qua cho thdy, BLPHCK I hoat dong KDCK kém phat trién nhat trong sb
cac hoat dong KDCK thudc pham vi dugc phép thuc hién cia CTCK. Pa sb cac
CTCK c6 dang ki nghiép vu BLPHCK nhung chua thuc hién mét vu bao lanh nao.
S6 luong cac dot chao ban chiing khoén ra cong ching c6 BLPHCK rét it, tham chi
c6 nam khong c6 vu BLPHCK nao va chi do mét s6 CTCK 16n trén thi truong thuc
hién. Bac thd nghiép vu cong véi thiéu kinh nghiém thuc té trong bdi canh khdng c6
quy dinh huéng dan lam nén tang, viéc xay dung quy trinh dé thyc hién va quan ly
hoat dong BLPHCK mat cach hiéu qua ddi vai cac CTCK khong phai dé dang. Trén
thuc té, mdi CTCK duogc cap phép thyc hién hoat dong BLPHCK déu da xay dung
quy trinh nghiép theo yéu cau phap luat nhung khong theo quy chuan nao vé noi dung
va hinh thtic. Trong kha nhiéu truong hop, cac quy trinh nay duoc xay dung chung
chung, mang tinh d6i phd. Trong khi d6, cac hoat dong KDCK khac nhu méi gidi, tu
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doanh hay luu ky chiing khoan, cting chung bdi canh phap 1y nhu BLPHCK nhung
cac hoat dong nay kha phét trién, dugc CTCK thuc hién lién tuc, thudng xuyén trong
thoi gian dai sé tao thuan loi cho ho xay dung va ngay cang hoan thién cac quy trinh
nghiép vu lién quan.

2.4.2.2. Cac gidi hgn an toan dat ra trong hoat dong bao l1anh phat hanh ching
khoan khong bao quéat hét pham vi cac rii ro dé dam bao an toan cho CTCK.

Hién nay, cac gidi han an toan trong hoat dong BLPHCK chi dugc dat ra trong
pham vi bao lanh ching khoan chao ban ra cong ching va phuong thirc bao Ianh cam
két chac chan. Diéu nay thé hién trong cac quy dinh hién hanh vé diéu kién thyc hién
BLPHCK chao ban ra cdng ching va cac han ché vé pham vi khach hang, gié tri bao
lanh t6i da, mic han ché dau tu va quy dinh rai ro &p dung cho phuong thirc bao 14nh
vai cam két chic chan. Trudng hop bao 13nh ching khoan chao ban riéng lé va sir
dung phuong thic bao 1&nh du phong khdng chiu su rang budc ctaa nhitng gigi han
néu trén. Noi cach khac, dudi goc nhin caa nha lam luat, chiing khoan chao ban riéng
Ié it cO su tham gia cua TCBL con phuong thirc bao 1&8nh du phong c6 mirc d6 rui ro
thap, khdng c6 kha ning gay mait an toan cho hoat dong cua CTCK nén khdng can
thiét phai dit ra quy dinh dé gidi han. Quan diém nay khéng hop ly, thé hién & mot
s6 diém co ban sau:

Thet nhat, can khang dinh, viéc dit ra cac diéu kién thyc hién BLPHCK ra cong
chidng 1a can thiét dé bao vé quyén loi cho TCPH va NDT ciing nhu tinh an toan cho
hoat dong cia CTCK. Tuy nhién, cac chu thé tham gia quan hé BLPHCK riéng I¢
cling can dugc phép luat bao vé. V& ban chat, viéc BLPHCK riéng I¢ hay ra cong
chung déu 1a sy ganh chiu rui ro vé mit tai chinh thay cho TCPH. Mét TCBL ¢4 chi
tiéu ATTC khong dam bao chac chan s& khong di nang luc tai chinh dé thuc hién
cam két bao 1anh hoic c6 du ning luc tai chinh tai thoi diém thuc hién cam két bao
lanh nhung chac chan s& dan dén mat an toan hoat dong cho cong ty ma khong phu
thudc vao phuong thirc chao ban cua chimg khoan d6. Xét & khia canh nhat dinh, viéc
BLPHCK riéng I¢ con c6 mirc do rai ro cao hon BLPHCK ra cong ching bai TCBL
bi han ché bai phuong thirc chao béan va giéi han NPT tham gia. Bén canh d6, viéc
cho phép CTCK thuc hién BLPHCK riéng I¢ 12 nguoi ¢6 lién quan dén TCPH c6 thé
it anh huong dén loi ich cua cac NDT nhung lai gia ting mic d6 rai ro cho CTCK.
NDT tham gia dot chao ban riéng l¢é 1a nhitng NDT chang khodn chuyén nghiép, du
kién thtc va kinh nghiém danh gia rai ro phat sinh tir méi quan hé “than thiét” giita
TCBL va TCPH. Con vé phia CTCK, rui ro bao lanh cho ching khoan caa TCPH 1a
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ngudi c¢6 lién quan cao hon rat nhiéu do chiu sy chi phdi ciia cac quan hé loi ich. Co
thé danh gia, trong noi dung quy dinh vé diéu kién thyc hién BLPHCK, nha lam luat
méi dung & goc d6 coi BLPHCK la hoat dong hé trg chao ban ching khoan thay vi
mot hoat dong KDCK dé c6 co ché quan 1y bao quat hon.

Thet hai, vé mat Iy luan, mtc do rai ro cao nhat caa phuong thic bao lanh du
phong bang véi mie do rai ro cao nhit cua phurong thirc bao 1dnh cam két chic chan,
déu phai thuc hién mua toan bo chung khoan cua dot phat hanh. Vé mit thyc té, diéu
nay thé hién kha rd trong vu tranh chap gitta SHS va GMC nhu d3 dé cap o phan trén.
Theo thoa thuan gitra hai bén trong Hop dong dich vu tr vin & bao 1anh phat hanh
co phiéu va Cam két bao lanh, GMC dy kién chao ban 7.211.047 c6 phiéu cho ¢
déng hién hiru véi gia 12.000 dong/co phiéu va SHS nhan bao lanh sé ¢b phiéu nay
theo phuong thirc du phong véi cam két mua toan bo sé ¢ phiéu phat hanh con lai
chua dugc phan phéi hét. Két thiic dot chao ban, sé ¢ phiéu duoc ban cho c6 dong
hién hitu chi c6 163.362 cb phiéu. GMC d3 yéu cau SHS thuc hién nghia vu bao 14nh
ctia minh bang viéc mua lai 7.047.685 c6 phiéu chua ban hét, chiém ti 98% téng sb
cb phiéu cua dot phat hanh. Trong trudng hop nay, mic do rai ro cia SHS gan nhu
bang véi mirc do rai ro néu lya chon phuong thic bao 1anh cam két chac chin nhung
hanh vi mua chitng khoén caa SHS lai khéng chiu su rang budc cua bat ky quy dinh
nao Vé giGi han gia tri bao 14nh, han ché dau tu hay xac dinh gid tri rui ro.

Han ché trén caa phap luat vo hinh chung didy CTCK vao tinh trang c6 nguy co
méat an toan khi duoc tu do thuc hién cac vu BLPHCK tiém 4n rui ro cao. Yéu cau
cap thiét dat ra d6i v6i nha 1am luat can phai hoan thién bat cap nay dé dam bao an
toan hoat dong cho céc cha thé thuc hién.

2.5. Thuc trang phap luat vé quan Ii nha nwée ddi véi hoat déng bao 1anh
phat hanh chirng khoan

Hoat dong BLPHCK ndi riéng va hoat dong KDCK néi chung luén tiém an
nhiéu rai ro va co tinh nhay cam cao nén viéc quan 1y nha nudc d6i véi hoat dong
nay c6 nhimg dic thu nhat dinh. Tinh chat dic thu thé hién trong viéc xac dinh vi tri,
chtic nang, nhiém vu ciia cha thé quan ly va cac bién phap quan li. Do vay, trong noi
dung nghién ctu thyc trang quy dinh vé quan 1y nha nudc ddi véi hoat dong
BLPHCK, van dé chi thé quan Iy va bién phap quan ly s& duoc tap trung xem xét va
danh gia.

2.5.1. Nhing wu diém co ban cia quy dinh vé qudn Iy nha nwéc déi véi hoat
dgng bao 1anh phéat hanh ching khoan
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2.5.1.1. Vé chu thé quan ly hoat déng bdo 1anh phat hanh chizng khoan.

Thong 1é chung cua da sb cac nudce trén thé gidi déu thanh 1ap co quan chuyén
trach dé quan ly va giam sat TTCK, trong d6 c6 chu thé thuc hién hoat dong KDCK.
Vi du, tai Trung Quéc 12 Uy ban Giam sét va Quan ly Ching khoan Trung Quéc
(CSRC); tai Uc 1a Uy ban ching khoén va dau tu Uc (ASIC) hay Thai Lan va My la
Uy ban ching khoan va Giao dich (SEC) ...Tai Viét Nam, véi quan diém &p dung
cac thdng 1& qudc té tét nhat theo khuyén nghi caa 10SCO nham phat trién TTCK
cong khai, minh bach, bén viing, UBCKNN da duoc thanh 1ap va giao trong trach 1a
co quan chuyén nganh tryuc tiép quan ly va giam sat TTCK. UBCKNN quan ly hoat
dong caa céc chu thé thuc hién hoat dong KDCK, trong d6 c6 hoat dong BLPHCK.
Vé vi tri phap 1y, UBCKNN duoc xac dinh 1 co quan thuoc B Tai chinh. Vé chiic
nang, UBCKNN thuc hién chirc nang tham muu, giup B truong B Tai chinh quan
ly nha nudc vé chiing khoan va TTCK, t6 chirc thuc hién phép luat vé CK va TTCK.
Luat Chtng khoan da quy dinh twong ddi chi tiét nhiém vy, quyén han cia UBCKNN
dé thuc hién chirc ning duoc giao. Cu thé, UBCKNN c6 nhiém vu trinh Bo truéng
B6 Tai chinh ban hanh hoic dé trinh cip c6 tham quyén ban hanh cac vin ban quy
pham phap luat vé chimng khoan va TTCK, trong d6 c6 ndi dung diéu chinh hoat dong
BLPHCK cua CTCK. DBay chinh l1a co s& phap ly cho cac CTCK thuc hién hoat dong
BLPHCK va cho UBCKNN thuc hién viéc quan ly, gidm sat. UBCKNN s& truc tiép
quan ly, giam sét hoat dong cua cac chu thé thuc hién hoat dong BLPHCK ddng thoi
t6 chuc thanh tra, kiém tra, giai quyét khiéu nai t6 cdo, xt Iy vi pham hanh chinh ddi
voi cac CTCK vi pham quy dinh trong qué trinh thuc hién BLPHCK. Ngoai ra,
UBCKNN con c6 tham quyén cap, thu hoi gidy phép hoic dinh chi thuc hién nghiép
vu BLPHCK d6i véi cac CTCK. Nham gilip cac chi thé trén thi truong thuan tién ap
dung phap luat, UBCKNN cd thé ban hanh cic vin ban hudng dan chuyén mén,
nghiép vu vé BLPHCK. Trong trudng hop can thiét, UBCKNN dugc quyén thyc hién
theo tham quyén hozc trinh cap cd tham quyén thuc hién cac bién phap bao dam an
ninh, an toan TTCK.

Nhin chung, phap luat hién hanh da tao lap cho UBCKNN mét vi tri phap ly
nhat dinh cing pham vi cac tham quyén tuong tng 1am co so thyc hién chic ning
giam sat va quan ly TTCK caia minh. Phap luat ciing thé hién su nd luc ¢ gang cua
cac nha lam luat trong viéc xay dyng mot co quan quan ly chuyén nganh vé chiing
khoéan va TTCK tiém can dan t6i cac nguyén tac cia I0OSCO vé mot co quan quan ly
hoat dong doc 1ap, co da quyén han, nguon luc thich hop dé thuc hién cac chirc ning
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caa minh.

2.5.1.2. Vé cac bién phap qudn Iy nha nude doi véi hoat dong bao 1anh phat
hanh chung khoan.

Pé dam bao ky cuong cho thi trudng, co quan quan 1y nha nuéc can sir dung
cac bién phap nhim dam bao tinh tuan tha cua cac chu thé thuc hién hoat dong
BLPHCK. C6 thé phan cac bién phap quan Iy thanh hai nhém. Nhom bién phép tha
nhat duoc thé hién qua hoat dong giam sét caa co quan quan ly nham phat hién va
ngan chan cac hanh vi vi pham, tang cuong tinh chu dong, tu giac tuén tha cua céac
chu thé kinh doanh. Nhém bién phap thi hai mang tinh ran de nham trirng phat cac
cha thé c6 hanh vi vi pham phép luat, dam bao tinh tuan thu. Trén co s¢ nghién ciu
quy dinh hién hanh, cé thé nhan thay mot s6 thanh tyu cua phap luat trong quy dinh
cac bién phap quan 1y nha nuée d6i véi hoat dong BLPHCK, cu thé nhu sau:

Thet nhat, phap ludt da tao ra co s phdp Iy tong doi chat ché va day di dé co
quan quan ly thuc hién hiéu qua chize nang giam sat hoat dong BLPHCK.

Chte ning giam sat caa UBCKNN dit ra yéu cau tir hai phia chu thé, cac CTCK
thuc hién hoat dong BLPHCK (ddi twong bi giam sat) va UBCKNN (chu thé giam
sat). Theo d6, dé thuc hién chirc ning nay, UBCKNN c6 thé st dung hai bién phép
chinh. Mgt 1a bién phap giam sét tir xa, yu cau tinh tuan tha va tu gidc caa cac CTCK
thdng qua viéc quy dinh trach nhiém bao céo va cong b thong tin lién quan dén hoat
dong BLPHCK, lam co s¢ cho co quan quan ly danh gid thuc trang, tor dé c6 bién
phap can thiép khi can thiét. Hai 1a bién phap giam sat truc tiép, yéu cau tinh chu
dong tich cuc tir phia UBCKNN bang viéc thuc hién hoat dong thanh tra, giam sat
dinh ky va bat thuong.

a) Vé bién phap giam sat tir xa thong qua ché dé bao céo va cong bé thdng tin

Phap luat hién hanh quy dinh tuong ddy du nghia vu bdo co cua céc chi thé
thuc hién hoat dong KDCK, trong d6 c6 hoat dong BLPHCK. Thong tu sd
121/2020/TT-BTC yéu cau CTCK phai thuc hién ché do bao cido dinh ky
thang/quy/ban nién/nam dén UBCKNN, bao gom cac loai béo céo sau:

- B4o cao tinh hinh hoat dong thang/nam,;

- Bdo cdo tai chinh qui/ban nién/nam, trong dé bao cédo tai chinh ban nién/nam
phai dugc soat xét/kiém toan boi to chuc kiém toan dugc chap thuan;

- B4o céo ty lé ATTC tai ngay 30/06, 31/12 da duoc soat xét/kiém toan boi to
chtic kiém toan dugc chap thuan;

- B&o céo quan tri rai ro ban nién/nam.
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V& hinh thac, phap luat déu quy dinh mau biéu ap dung cho tirng loai bao c4o!®
va yeu cau bao céo phai c6 da thanh phan va noi dung theo quy dinh.

V& noi dung lién quan dén hoat dong BLPHCK, quy dinh yéu ciu phai bao céo
day du cac thong tin vé hoat dong BLPHCK cuia cong ty tuong ang vai chu dé ting
loai bao céo. Vi du, d6i v6i béo céo tinh hinh hoat dong, yéu cau cac théng tin vé tinh
hinh bién dong nhan su nghiép vu BLPHCK trong thang, doanh thu bao Ianh phéat
hanh thang; céc hop dong BLPHCK dang thyc hién (tén TCPH, loai ching khoéan
bao 1&nh, hinh thiic bao 14nh, tong gié tri bao Ianh, hiéu sé giira tai san ngan han va
no ngan han). D6i véi cac bao cdo tai chinh, bit budc phai phan anh mot sé chi tiéu
lién quan dén hoat dong BLPHCK hang qui/6 thang/nam thé nhu chi phi, doanh thu,
cac khoan phai thu, phai tra véi khach hang 1a TCPH....trong d6, viéc hach toan phai
tuan theo ché do ké toan &p dung riéng cho CTCK. Vé béo céo quan tri rui ro, yéu
cau thdng tin cu thé vé han mac rui ro va do ludng rai ro, két qua kiém tra viéc tuan
thi cac quy trinh, quy ché lién quan dén hoat dong BLPHCK.

Ngoai ché do bao cao dinh ky, CTCK phai bao c4o bat thuong trong truong hop
dau tu vuot han mtc quy dinh do thuc hién BLPHCK theo hinh thirc cam két chic
chan hoic theo yéu cau cia UBCKNN trong trudng hop can thiét.

Dé dam bao thuc hién hiéu qua ché d6 bao céo, cac van dé vé phuong thic, thoi
han, thu tuc bao céo ciing duoc nha 1am luat quy dinh rd rang, cu thé. Phap luat ciing
dit ra nguyén tic, yéu cau viéc bao cdo phai day du, kip thoi va phan anh chinh xéc
tinh hinh thuc té caa CTCK.

Ché d6 cong bb thdng tin cia CTCK ciing dugc phap luat hién hanh quy dinh
chat ch& va twong d6i dy du tai Thong tu s6 96/2020/TT-BTC, dam bao minh bach
thong tin vé tinh hinh hoat dong cua CTCK ndi chung va hoat dong BLPHCK noi
riéng. Ngoai viéc &p dung ché do coéng b thong tin dinh ky (yéu cau céng khai bao
c&o tai chinh va béo céo ty 18 ATTC qui/ban nién/nam) va bat thudng nhu mot cong
ty dai chting, CTCK con phai cong khai mot s6 thong tin mang tinh dac thi vé nganh
nghé kinh doanh. Vi du, khi nhan dugc quyét dinh caa UBCKNN Vé viéc xtr phat vi
pham hanh chinh hoac khi nhan duoc quyét dinh khai t6, tam giam, truy céu trach
nhiém hinh su lién quan dén ngudi hanh nghé chung khoan cua cong ty hoac khi ty
nguyén cham dat, nging cung cidp mot trong cac san pham, dich vy, nghiép vu

13 Mau biéu B4o c4o tinh hinh hoat dong, Béo céo quan tri rui ro quy dinh tai Thong tu 121/2020/TT-BTC;
Mau biéu Bdo cdo tai chinh quy dinh tai Thong tu 210/2014/TT-BTC, Thong tu 334/2016/TT-BTC va Mau
biéu Bao cdo chi tiéu ATTC tai Thong tu s6 91/2020/TT-BTC.
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KDCK.

Nhu vay, thdng qua ché do bdo cdo va cong bd thong tin, UBCKNN c6 co s&
dé phan tich, danh gia day du thuc trang hoat dong BLPHCK do cac CTCK thyc hién,
tir d6 c6 bién phap can thiép khi thay can thiét.

b) Hoat dong thanh tra, giam sat

Hoat dong thanh tra, giam sat thuoc nhiém vu quyén han cia UBCKNN va dugc
ghi nhan rd tai Pidu 9 Luat Chang khoan. Khéac véi linh virc ngan hang, do quy mo
chua thé tham gia TTCK 16n va ton tai nhiéu loai hinh chii thé khac nhau trong khi
hoat dong thanh tra, giam sat thi truong can duoc tap trung chuyén mén hoa,
UBCKNN da tach hoat dong gidm séat thi truong ra khoi hoat dong thanh tra theo
Quyét dinh s6 538/QD-BTC ngay 22/03/2016 quy dinh nhiém vu, quyén han va co
cau to chirc cua cac Vu va Vian phong thuoc UBCKNN.

Hoat dong thanh tra vé ching khoan va TTCK duoc giao cho co quan thanh tra
chuyén nganh cia UBCKNN thyc hién. Hién nay, trong co cau to chuc cua
UBCKNN, co quan ndy goi la Thanh tra ching khoan, gém cé Chanh thanh tra, céc
Phé Chanh thanh tra va céc thanh tra vién. Pé thuc hién nhiém vu thanh tra, Thanh
tra phai trinh Cha tich UBCKNN dé trinh Bo truéng Bo Tai chinh thong qua ké hoach
hang ndm vé thanh tra ching khoan va TTCK, trinh Chu tich UBCKNN théng qua
ké hoach hang nam vé kiém tra chitng khoan va TTCK. Noi dung thanh tra 12 viéc
thuc hién chinh sach, phap luat chuyén nganh ching khoan ddi véi cac té chic, ca
nhan. Viéc thanh tra duoc thuc hién theo ké hoach da dugc phé duyét hoic dot xuat
theo yéu cau cua Chu tich UBCKNN hoic cép ¢ tham quyén. Théng thudng, viéc
thanh tra hoat dong BLPHCK khong duoc tién hanh riéng 1é ma dugc thuc hién trong
qua trinh thanh tra toan b hoat dong caa CTCK noi chung trir truong hop phat hién
c6 dau hiéu vi pham phép luat hoic phuc vu cho yéu cau quan ly giam sat. Vi du, nim
2021 dugc coi 1a ndm bung n6 ctia hoat dong phat hanh trai phiéu doanh nghiép voi
sy tham gia cung cap dich vu tu van phat hanh hoac BLPHCK cua cac CTCK. Nhan
thidy nguy co tiém an rii ro cho cac NDT va tinh 6n dinh, an toan cua TTCK,
UBCKNN di t6 chirc kiém tra chuyén dé tai 10 CTCK vé cung cap dich vy phat hanh
trai phiéu doanh nghiép (tu van phat hanh, BLPHCK...). Bac biét, Luat Chiing khoén
d3 mo rong tham quyén cia co quan Thanh tra trong viéc yéu cau cac to chuc, cé
nhan cung cap thong tin, dén 1am viéc giai trinh, cung cap tai liéu. ... Viéc trao day
da tham quyén gitp Thanh tra chiing khoan nang cao hiéu qua phong chéng vi pham
phap luat trong linh vuc chiing khoan, phi hop véi nguyén tic quan ly TTCK cuaa
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IOSCO va thong I¢é quéc té.

Déi v6i hoat dong giam sat viéc thuc hién hoat dong KDCK, trong d6 ¢ hoat
dong BLPHCK, UBCKNN chu yéu thuc hién theo md hinh giam sat tuan thi, nghia
la giam sat tinh tuan thu phap luat caa cac cha thé trén thi trudng. Nguon lee phuc vu
cong tac giam sat tuan th 1a hitu han trong khi ddi tugng va pham vi giam sét lai vo
cuing én va phuc tap. Mat khac, két qua giam sét it chu trong vé kiém soét an toan hé
thdng hoac quan Iy rai ro. Ké tir cudi nhitng nam 1990, IOSCO da khuyén nghi cac
thanh vién caa minh st dung phuong phép tiép can dwa trén rai ro trong cac ky thuat
giam sat thi truong. Nhan thic duoc didu ndy, bit dau tir nim 2014, bén canh viéc
thuc hién giam sat tuan thu, UBCKNN d3 budc dau thuc hién giam sat trén co s rui
ro thdng qua viéc ban hanh hai vin ban quan trong, gdm Quyét dinh 105/QD-UBCK
vé Quy ché huéng dan viéc thiét 1ap va van hanh hé thong quan tri rai ro cho CTCK
va Quyét dinh 617/QD-UBCK vé Quy ché huéng din xép loai CTCK. Hé théng giam
sat cia UBCKNN dugc thuc hién trén co sd ba tru cot: chi tiéu ATTC (quy dinh muc
d6 du von ti thiéu), khudn khé quan trj rui ro (quy dinh céc nguyén tic to chic va
hoat dong caa hé théng quan ly rai ro), md hinh canh b4o sém (quy dinh céach thic
du doan rui ro va bién phap xt 1y trén co s& sir dung b chi tiéu gidm sat tai chinh)
va hoat dong theo ba tuyén:

- Giam sét tuyén 1: do chinh cac CTCK thuc hién théng qua hoat dong kiém
toan noi bo, kiém soat ndi bo va quan tri rai ro cia cong ty, con dugc goi la hoat dong
tu giam sat.

- Giam sat tuyén 2: do cac S& giao dich chiing khoan thuc hién, théng qua viéc
giam sat nghia vu tuan thu ché d6 bao cdo va cong bé thdng tin caa thanh vién 1a céc
CTCK, dong thoi co trach nhiém bao cdo UBCKNN vi pham cua cac thanh vién.

- Giam sat tuyén 3: do UBCKNN thyc hién ma trach nhiém truc tiép thuoc vé
Vu quan ly KDCK, la vy thuc hién chire nang quan Iy tryc tiép cac CTCK. Viéc giam
s4t cua Vu dua trén ché do bao cao dinh ky, co ché tién kiém va hau kiém nham dam
bao viéc dap tng va duy tri cac tiéu chuan dé duoc cap phép cua dbi tugng quan ly.
Quyét dinh sb 538/QD-BTC quy dinh cu thé nhiém vu giam sat cua Vy, bao gom:
Chu tri, phdi hop voi cac don vi thusc UBCKNN giam sat viéc tuan thu phap luat,
giam sét viéc duy tri diéu kién cap phép, céc tiéu chuan ATTC cua cac CTCK; Giam
st viéc tuan thu cac quy dinh phép luat caa nguoi hanh nghé trong cac CTCK; Lap
béo céo, phan tich va danh gia tinh hinh hoat dong cua cac CTCK; Thuc hién kiém
tra cac d6i tuong thuoc pham vi quan ly theo sy phan cong caa Chu tich UBCKNN.
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Dé thuc hién nhiém vu gidm sat, ngoai viéc duwa vao céc chi tieu ATTC thé hién trong
nodi dung cac bao cdo dinh ky, UBCKNN di tién hanh xay dung va thuc hién danh
gia nang lyc tai chinh cac CTCK theo bo tiéu chuan CAMEL® ban hanh kém theo
Quyét dinh s6 617/QD-UBCK ngay 9/10/2013 dé tién toi thuc hién phuong phap
thanh tra gidm sat dya trén rui ro thay vi phuong phap giam sat dua trén tuan tha nhu
hién nay. Bo tiéu chuan CAMEL gdm cac nhém yéu té: Mac do da vén (C), Chat
lwong tai san (A), Chat lugng quan tri (M), Kha ning sinh 16i (E) va Kha ning thanh
khoan (L) duoc xac dinh trén co s& cac bao cao dinh ky cia CTCK. Pay la cong cu
hitu hiéu, hd tro UBCKNN nhiam theo ddi, giam sat, danh gia hiéu qua hoat dong cua
c4c CTCK, phan loai nham canh béo som va cé bién phap xir Iy kip thoi ddi véi cong
ty hoat dong yéu kém, gap nhiéu rui ro, dong thai hd tro céng tac quan ly, hoach dinh
chinh sach, cdng tac thanh tra, kiém tra ca&c CTCK, bao vé tinh toan ven cia TTCK.
Hién nay, viéc danh gia va xép loai CTCK theo tiéu chuin CAMEL duoc UBCKNN
s dung phuc vu cho hoat dong quan ly, giam sat, khdng cong khai ra thi truong.
Trong qué trinh gidm sét phat hién cac bang chtng cho thay c6 thé ¢ hanh vi vi pham
quy dinh phép luat, Vu quan ly KDCK s& bao c4o 1anh dao UBCKNN dé chuyén vy
viéc sang cho Thanh tra UBCKNN d¢é diéu tra tiép va c6 ché tai xu ly, xir phat va
cudng ché thyuc thi phu hop.

Thet hai, phap ludt da quy dinh cac bién phdp co ban nham dam bdo tinh tuan
thu phap lugt BLPHCK.

Hién nay, bién phép phé bién nhét duoc &p dung dé dam bao tinh tuan tha phap
luat ching khoan va TTCK 1a cac ché tai xir phat, bao gdm ché tai xtr phat hanh chinh
va ché tai hinh su.

Vé ché tai xa phat vi pham hanh chinh, Chinh phu da ban hanh Nghi dinh s6
156/2020/ND-CP va Nghi dinh s6 128/2021/ND-CP vé xt phat vi pham hanh chinh
trong linh vuc chimg khoan va TTCK, trong d6 c6 quy dinh viéc xt phat cac hanh vi
vi pham quy dinh vé BLPHCK. Ché tai xu phat chinh Ia phat tién, c6 thé 4p dung
hinh thic xtr phat bo sung 1a dinh chi hoat dong BLPHCK va bién phap khac phuc

140 Thang 11/1979, dé tai cu trdc hé thong tai chinh tai My, Cuc du trit lién bang My (FED) da phé duyét hé
thdng xép hang cac t chuc tai chinh theo CAMEL(S) (C- Mtc d6 du von, A- Chat luong tai san, M- Chét
lwong quan Iy, E- Kha ning sinh 15i, L- Thanh khoan, S- Do nhay thi truong). Sau d6, nhan thiy su hitu dung
cua hé théng CAMELS, nhiéu quéc gia d sir dung b chi s6 nay nhu mét cong cu giam sét lanh manh khu vuc
ngan hang va chung khoan.
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hau qua nhu budc ding thuc hién hoat dong BLPHCK hoac budc giam gia tri
BLPHCK. Vi duy, d4i véi hanh vi thuc hién BLPHCK ra céng ching theo hinh thuc
cam két chic chan voi téng gia tri chung khoan Ion hon von cha sé hitu hoic vuot
qué 15 lan hiéu sé giira gia tri tai san ngan han va no ngan han tinh theo béo céo tai
chinh quy gan nhat, ngoai hinh phat tién tir 150.000.000 dong dén 200.000.000 dong,
TCBL con bi dinh chi hoat dong BLPHCK trong thoi han tir 06 thang dén 12 thang
va buoc giam gia tri BLPHCK ra cong chiing theo ding quy dinh. Xuat phét tinh chat
dic thd caa BLPHCK luén gan lién vai hoat dong chao ban ching khoan, cac quy
dinh vé xtr phat hanh vi vi pham quy dinh vé BLPHCK dugc nha Iam luat phan thanh
hai nhém. Nhém cac hanh vi vi pham quy dinh vé chao ban chang khoan, bao gom
chao béan riéng I¢ va chao ban ra cong chdng. Vi du nhu hanh vi st dung thong tin
ngoai Ban cdo bach hoic thong tin sai léch véi théng tin trong Ban céo bach dé tham
do thi truong trude khi dugc phép thuc hién chao ban chang khoan ra céng chdng;
thuc hién phan phdi ching khoén ra cong ching hozc riéng Ié khong ding quy dinh
phap luat; khdng thuc hién BLPHCK ra cong ching theo cam két bao Ianh phat hanh
trong ho so dang ky chao ban chung khoén ra cdng ching; xac nhan hd so ding ky
chao bén c6 thdng tin sai léch, sai su that hoic che gidu su that..... Nhém tha hai gom
cac hanh vi vi pham quy dinh vé& hoat dong KDCK néi chung nhu thyc hién nghiép
vu khi chua dugc UBCKNN cép gidy phép, khdng ban hanh ddy du cac quy trinh noi
bo, khong dam bao nhan vién lam viéc tai bo phan nghiép vu c6 dua chirng chi hanh
nghé chimg khoan theo quy dinh. ..

V& ché tai hinh su, nhdam bao vé tbi da quyén loi cua cac NDT va su 6n dinh, an
toan ciia TTCK, nha Iam lu4t 4p dung loai ché tai nghiém khic nay cho hanh vi ¢ y
vi pham nghia vu dam bao tinh chinh xéc cua thong tin cong bé trong qua trinh chao
ban chiing khoan, nham muc dich ran de nhimg ngudi c6 quyén han, trach nhiém lién
quan dén viéc cong bo thong tin vé chao ban ching khoan cé y dinh pham t6i hozc
tring phat nhimg ngudi da cb tinh vi pham. C6 thé 1a c& nhan giit cac chic vu quan
trong trong TCPH, TCBL nhu Chu tich Hoi dong quan tri, Tong giam dbc, Nguoi
dugc uy quyén cdng bb thong tin, Ké toan truéng hoac nhan vién nghiép vu cua
TCBL. biéu 209 Bo luat hinh su quy dinh 18, nguoi ndo ¢é y ¢éng b thong tin sai
léch hozc che giau thong tin trong hoat dong chao ban, niém yét, giao dich, hoat dong
KDCK gay thiét hai cho NDT hoic thu lgi bat chinh hoac tai pham nhiéu lan thi tay
ting mitc do, co thé bi phat tién tdi da 2 ty dong, phat cai tao khong giam giir ti da
02 nam hoic phat t0 toi da 05 nam. Dac biét, cic phap nhan thuong mai nhu TCPH,
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TCBL ciing c6 thé tro thanh chi thé cua loai toi pham ndy va chiu ché tai phat tién
1én dén 5 ty dong va co thé bi cam kinh doanh. Bé tang cudng trach nhiém, tao co so
phap 1y rd rang cho co quan quan Iy thuc hién chtc ning, lan dau tién tai Nghi dinh
s6 128/2021/ND-CP, nha Iam luat quy dinh cy thé cac loai hanh vi vi pham, trong d6
c6 hanh vi néu trén, bugc UBCKNN phai chyén ho so vu viéc sang cho co quan tién
hanh t6 tung hinh su dé xir Iy.

Nhin chung, phép luat Viét Nam da quy dinh cac ché tai xir phat ddi véi cac
hanh vi vi pham quy dinh vé hoat do6ng BLPHCK nham dam bao tinh rin de va tring
phat. Trén thyc té, thi truong BLPHCK khdng phat trién vai rat it hoat dong BLPHCK
duogc thyuc hién 12 nguy@n nhan chinh dan dén chwa c6 quyét dinh xi phat TCBL nao
duoc ban hanh.

2.5.2. Nhiing han ché, bdt cdp chi yéu cia quy dinh hién hanh vé quan ly
nha nwde doi véi hoat dgng bdo 13anh phat hanh ching khoan

2.5.2.1. Quy dinh vé dja vi phap ly hién tai ciia UBCKNN dd can tré viéc phat
huy vai tro la co quan quan 1y chuyén nganh vé chiing khoan va thi frueong ching
khodn, chura phit hop véi thdng 1 thé gidi.

Trong thoi ky dau cua thi trudng, viée quy dinh UBCKNN 14 co quan tryc thudc
Chinh phu da gip nhiéu kho khin do khéng gan két dugc cac cdng cu, chinh sach tai
chinh can thiét dé phat trién, quan ly va giam sét thi truong. Su chuyén ddi UBCKNN
thanh co quan truc thuoc Bo Tai chinh theo Nghi dinh sé 66/2004/ND-CP ngay
19/02/2004 cuia Chinh phu dugc danh gia phu hop véi yéu cau cua thi truong va muc
tiéu quan 1y nha nuéc trong giai doan quy mé thi trudng con nhé. Thir nhat, dam bao
duoc su gin két gitra chinh sach tai chinh nha nudc nhu ¢b phan héa, huy dong véon
VGi viéc phét trién TTCK. Thu hai, dam bao thuc hién cha truong quan 1y da nganh,
da linh virc ma khéng can ma rong bo may hanh chinh. Thi ba, gitr duoc tinh doc 1ap
tuong d6i cia UBCKNN voéi nhiing quy dinh cu thé vé nhiém vy, quyén han. Trai
qua gan hai muoi nam thi hanh, cling voi su phat trién cua TTCK, quy dinh vé vi tri
phap ly cia UBCKNN da bo 16 nhitng bat cap nhat dinh. Mac du vay, Luat Ching
khoan dugc ban hanh ngay 26/11/2019 van tiép tuc ké thira quy dinh trén nham dam
bao tinh on dinh cua thi trudng, song hanh véi viéc mo rong tham quyén cho
UBCKNN. Trudc d6, trong qua trinh t6 chirc 1ay y kién vé du thao Luat Chang khoan
trén, da c6 y kién cho rang, “viéc UBCKNN tryc thugc ai khong phai 1a van dé cot
16i, ma quan trong la phdai dam bdo tinh doc ldp va quy dinh rd trdch nhiém, trao du
tham quyén, nguon luc dé co quan ndy c¢é dit ndang luc qudn ly, gidm sat hoar déng
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cia TTCK 4. Tuy nhién, vin dé dit ra, pham vi nhiém vy, quyén han caa mot co
quan quan ly nha nudc ludn phu thudc vao vi tri phép ly cta co quan do.

Trong diéu Kién thi truong hién tai, voi vi tri phap 1y 13 co quan thudc Bo Tai
chinh, viéc thuc hién chirc ning quan Iy chuyén nganh vé chang khoan va TTCK cua
UBCKNN di vuéng phai nhitng han ché nhat dinh. Theo béo cdo danh gia cua
Chuong trinh danh gia khu vuc tai chinh (FSAP) do Quy tién té thé gisi (IMF) va
Ngan hang thé gigi (WB) hd tro Chinh pha Viét Nam,'*2 UBCKNN khéng co di
quyén han, ngudn lec va sy doc 1ap dé hoat dong mot cach hoan toan hiéu qua. La co
quan thudc bo, UBCKNN khéong c6 da quyén chu dong dé dua ra cac quyét dinh quan
trong, kip thoi xu Iy cac tinh hudng bién dong khong nging cua TTCK nham dam
bao tinh an toan cho thi truong. Vi du, tredng hop ¢6 bién dong 16n anh hudng dén
an ninh, an toan TTCK, UBCKNN khéng c6 quyén ra cac quyét dinh xt ly ngay ma
phai béo cdo Bo Tai chinh, ddng thoi béo cdo Chinh phu, Tha tuéng Chinh pha vé
tinh hinh thi truong va céc giai phap dé on dinh thi truong va dam bao an ninh, ATTC;
hoic UBCKNN chi c6 quyén trinh Bo truong Bo Tai chinh ban hanh hozc dé trinh
cap c6 tham quyén ban hanh cac van ban quy pham phap luat vé ching khoén va
TTCK ma khong c6 thim quyén ban hanh ngay cac van ban. TTCK 14 thi trudng
thong tin, moi bién dong thudng xay ra nhanh va cé suc lan téa 16n. Viée khong dugc
tryc tiép ban hanh céc quyét dinh xir Iy ma phai qua cép trung gian chic chin s& anh
hudng dén tinh hiéu qua caa quyét dinh quan ly.

Bén canh d6, gidgi han ctia mot co quan thuéc bo khong cho phép UBCKNN
dugc chu dong vé bd nhiém nhan sy, st dung ngan sach va ngudn luc trong didu kién
TTCK Viét Nam ngay cang phat trién, yéu cau quan 1y doi hoi ngay cang cao vé sb
luong va chat luong. Trén thyuc té, c6 nhitng tham quyén chua duoc UBCKNN st
dung hiéu qua trong qué trinh quan ly va giam sat TTCK do han ché vé nhan luc ma
dién hinh 14 viéc rat it ban hanh cac van ban huéng dan chuyén mén, nghiép vu thugc

141 https://thoibaotaichinhviethnam.vn/ubcknn-phai-dam-bao-tinh-doc-lap-va-duoc-trao-du-tham-quyen-
33642.html (truy cap ngay 20/02/2022).

142 Chuong trinh danh gi4 khu vuc Tai chinh (FSAP) do Ngan hang thé gidi (WB) va Quy tién té Quéc té (IMF)
kheoi xuéng thuc hién tr thang 5/1999 nham hd trg cac nudc thanh vién (chi ap dung cho cac nudce dang phat
trién va méi ndi) phan tich, danh gia téng quat hién trang, mure d6 6 6n dinh va phat trién cua hé thong tai chinh
trén co s¢ cac nguyén tac va chuan muc qudc té, tir d6 dé xuit cac cai cach can thiét nham lam cho he thong
tai chinh tro nén 6n dinh hon va c6 kha ning chéng d& cac rii ro phét sinh bén trong 13n bén ngoai nén kinh
té. Poan d4nh gi4 chung ciia WB va IMF da thyc hién d4anh gi4 hé thong tai chinh cua Viét Nam va phat hanh
Béo cao danh gia khu vuc tai chinh Viét Nam vao thang 6/2014, dwoc xay dung dua trén khudn kho phép Iy
va quy dinh hién hanh dén thang 12/2012 va sé liéu cing ky.



https://thoibaotaichinhvietnam.vn/ubcknn-phai-dam-bao-tinh-doc-lap-va-duoc-trao-du-tham-quyen-33642.html
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pham vi quan ly cia UBCKNN. Céc hoat dong KDCK, dac biét hoat dong BLPHCK
c6 tinh chat phtc tap va mac do rui ro cao, rat can nhimg vin ban huéng dan vé
chuy&n mén, nghiép vu nhu cic quy trinh, mau biéu hop déng...cho cac chi thé thyc
hién. C6 thé ndi, tai Viét Nam, quy dinh hién hanh vé vi tri phap ly, pham vi thaim
quyén cia UBCKNN chua dap ung duoc nguyén tic cua IOSCO yéu cau co quan
quan ly phai doc lap va co du quyén han thuc hién chic ning ciia minh. Xem xét kinh
nghiém qudc té cho thiy, da sb cac nude quy dinh UBCK ¢ vi tri doc 1ap (121/128
qudc gia thanh vién caa 10SCO). Vi du, tai Trung Qudc, Uy ban Giam séat va Quan
ly Ching khoan Trung Quéc 13 co quan ngang B truc thudc Chinh phu; Uy ban
chtng khoan va dau tu Uc 1a co quan doc 1ap thuoc Chinh pha hoic Uy ban ching
khoan va giao dich Hoa Ky la co quan thu¢c Chinh phu Hoa Ky. Nhitng nuéc con lai
c6 md hinh UBCK tryc thudc Bo Tai chinh ciing déu dam bao nguyén tic doc lap va
du tham quyén vé nhitng van dé lién quan dén thi truong von, khong nhu mé hinh
hién tai cua Viét Nam!*,

2.5.2.2. Quy dinh vé cac bién phap qudn Iy nha nude doi véi hoat dong bao 1anh
phat hanh ching khoan con mét sé han ché, bt cdp.

Thr nhdt, cac thong tin yéu ciau bao cdo hién nay lién quan dén hoat dong
BLPHCK con chung chung, gay khé khin cho qua trinh tong hop, phan tich, danh
gia dé thyuc hién chirc ning giam sat tir phia co quan quan ly. Vi duy, trong mau biéu
béo cdo tai chinh ban hanh kém theo Thong tu sé 210/2014/TT-BTC chua tach bach
cac chi tiéu tai chinh cta hoat dong BLPHCK véi hoat dong dai ly phat hanh chang
khoan; chua c6 hudng dan cu thé vé cach xac dinh chi tiéu chi phi hoat dong BLPHCK
noi riéng va cac hoat dong KDCK khac néi chung trong hé thdng tai khoan ké toan
ap dung cho CTCK; b&o c&o quan tri rai ro, bao cao kiém soét noi bo chua yéu cau
chi tiét dén tirng nghiép vu, con mang tinh hinh thic.

Ther hai, viéc quan ly, gidm sat TTCK va cac hoat dong trén thi truong dang
dugc to chuc theo timg nhom dbi twong quan ly. Mot don vi thuoc UBCKNN gan
nhu dam nhiém hét cac chirc ning nhu xay dung chinh sach, vin ban phap luat; cap
phép; quan ly; giam sat; thanh tra; thuc day thi trudng phat trién. Biéu nay cé thé anh
hudng dén tinh khach quan trong qué trinh thuc hién hoat dong quan ly va giam sat
ctia don vi d6. Mat khac, dé& dan dén tinh trang chong chéo vé pham vi hoat dong giira
cac don vi Vi nhau. C6 thé dan chang truang hop chong chéo gitta Vu quan ly chao

143 B4o c4o tham tra dy &n Luat Chimng khoén sé 1401/BC-UBKT14 ngay 17/05/2019 cua Uy ban kinh té.
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ban chung khoan va Vu quan ly KDCK trong viéc giam sat hoat dong cia TCBL
trong mot dot chao ban chiing khoan ra cong ching. Cu thé: véi tu cach mot t chirc
KDCK, TCBL chiu sy giam sat cua Vu quan ly KDCK vé viéc tuan tha cac quy dinh
lién quan dén hoat dong BLPHCK, nhu di dugc cap phép nghiép vu BLPHCK chua,
¢6 Vi pham cac truong hop bi han ché BLPHCK khdng hodc c¢6 dam bao ty 18 gidi
han theo quy dinh khong. Trong khi d6, cic quy dinh vé diéu kién va han ché dé
BLPHCK ra cong chung duoc coi 1a cac quy dinh lién quan dén dén hoat dong chao
ban ra cong ching, do vy, ciing thudc ddi twong giam séat caa Vu quan ly chao ban
ching khoan.

Bén canh do, bién phap giam sat hién nay ctia co quan quan 1y chi yéu 1 phuong
phap giam sat trén co s& tuan tha, tap trung vao kiém tra giao dich véi muc tiéu xac
dinh tinh chinh xac trong cac bao c4o tai chinh, tinh hop phap caa kiém soat noi bo
va dam bao tuan tha cac quy dinh phap luat. Cach tiép can nay han ché trong viéc
phan biét cac mic do rai ro trong cac hoat dong cua td chirc trong khi tap trung qua
nhiéu vao tinh chinh xac cua cac con sé véi xu hudng phan anh theo thoi diém danh
gia, cht trong dén sé lwong va nguyén nhan cua van dé. Do vdy, cac giai phap dua ra
thuong hudng téi viéc lam giam rui ro thay vi quan ly rui ro thdng qua nhan, do luong
va theo dbi rui ro. Viéc thiét 1ap hé thdng va thuc hién quan tri rai ro trong cac CTCK
theo yéu cau tai Quyét dinh s6 105/QD-UBCK da duoc ap dung tir nim 2014 nhung
chu yéu van mang tinh hinh thtic dé bao céo co quan quan Iy hon 1 phuc vu quan tri
rai ro cho chinh CTCK. B6 chi tiéu CAMEL c6 thé gitip cho UBCKNN giém sét ting
cdng ty, phét hién van dé trong mdi linh vuc hoat dong cia CTCK. Tuy nhién,
UBCKNN chua lam 13 dugc y nghia phan loai cling nhu bién phap xu 1y ddi vai cac
CTCK hoat dong yéu kém va tinh chat can thiép ddi véi cac CTCK dat dugc ting
muc xép hang trong hé théng CAMEL. Ngoai ra, ddi véi hoat dong caa minh, cac
CTCK chiu rai ro tir thi truong, bo chi titu CAMEL chua danh gia dugc mac do nhay
cam vai rai ro thi truong, anh hudng dén tinh toan dién trong két qua danh gia cac
CTCK.

Thet ba, tinh thiéu on dinh trong quy dinh vé xt phat vi pham hanh chinh va bat
cap trong viéc xac dinh cac hanh vi vi pham quy dinh vé hoat d6ng BLPHCK.

Mic di tai To trinh Chinh phu vé viéc sira doi Nghi dinh s6 156/2020/NB-CP
ctia B Tai chinh d3 dwa ra mot s6 1i do cho viéc sira doi van ban méi ban hanh nay,
song, khong thé phu nhan, mot vin ban cé gié tri phap 1y cao nhu nghi dinh bi sua
ddi gan nhu toan bd nodi dung chi sau 01 nam thi hanh d3 thé hién sy thiéu 6n dinh
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cua phap luat. Tuy vay, Nghi dinh s6 128/2021/NDB-CP dugc ban hanh nham sira ddi,
b6 sung Nghi dinh 156/2020/NB-CP van bo 16 nhitng han ché. Mot sé quy dinh vé
hanh vi vi pham phap luat vé hoat d6ng BLPHCK con chéng chéo, chung chung va
chua day du trong khi ché tai xir phat van chua du tinh ran de. Cuy thé nhu sau:

- Cung mot hanh vi vi pham bi &p dung hai 1an ché tai xir phat. Vi dy, tai Nghi
dinh s 156/2020/ND-CP, hanh vi vi pham quy dinh vé diéu kién, han ché BLPHCK
dugc xac dinh 13 vi pham quy dinh vé thuc hién chao ban ching khoén ra cong chiing
& Viét Nam va bi xu phat theo quy dinh tai Khoan 3 Biéu 10 véi mic phat tir
150.000.000 dong dén 200.000.000 dong, dong thoi ciing dugc xac dinh 1 vi pham
quy dinh vé hoat dong caa CTCK va bi xir phat theo quy dinh tai Khoan 3 Diéu 26
vGi mic phat tir 100.000.000 dong dén 150.000.000 dong.

- Quy dinh vé hanh vi khong thuc hién BLPHCK ra cong chling tai diém d khoan
5 Piéu 10 quéa chung chung va bt hop ly. Bai 18, ddi v6i phuong thire bao 13nh véi
nd luc tdi da, viéc xac dinh TCBL khong thuc hién nghia vu BLPHCK kh¢ kha thi.
Mt khac, hanh vi khdng thuc hién BLPHCK cua TCBL can phai xem xét téi yéu tb
15i cua cac bén chu thé trong quan hé hop ddng, chua ké do nguyén nhan bat kha
khang.

- M6t s6 hanh vi vi pham quy dinh vé hoat dong BLPHCK chua duoc quy dinh.
Cu thé nhu hanh vi vi pham quy dinh vé viéc sir dung tién dit mua ching khoan caa
NDT ma TCBL quan 1y truéc khi chuyén giao lai cho TCPH; hanh vi céng bé théng
tin vé dot chao ban chung khoan cho NDT khong chinh xdc va dy du, hanh vi ki két
cac hop dong BLPHCK dudi hinh thiac cam két chic chic trong thoi gian bi kiém
soat hoac kiém soat dac biét. ..

- Mic xtr phat hanh chinh di véi cac hanh vi vi pham quy dinh vé hoat dong
BLPHCK con khé nhe so véi tinh chat va mae d6 hau qua do hanh vi vi pham gay ra
cling nhu loi ich “bat chinh” ma CTCK thu dugc. Tiéu biéu 1a mic phat téi da chi
150.000.000 dong cho trudng hop CTCK sir dung thng tin sai léch vgi thong tin Ban
c&o bach dé tham do thi truong hoic thuc hién phan phéi ching khoan khéng theo
dung quy dinh. Mt khéc, chwa c6 su phan loai tinh chat va méc d6 hau qua cua hanh
Vi Vi pham dé xac dinh mac xir phat tuong tng trong khi bién d6 tién phat qua hep.



131

Két luan chuong 2

Thuc trang phép luat vé BLPHCK & Viét Nam duoc danh gia dua trén ciu tric
phap luat vé BLPHCK duoc xac dinh tai chuong 1. Trén co so phan tich cac quy dinh
hién hanh, thuc tién thi truong va so sanh, déi chiéu véi phap luat mét sé quéc gia
trén thé gisi, dong thoi xem xét mac do dap tng yéu cau cia cac nguyén tac phap ly
co ban trong qua trinh xay dung phap luat, luan an da lam rd nhitng vu diém clng
nhitng bt cap, han ché cua phép luat vé BLPHCK theo tirng nhom quy dinh.

Nhin chung, tir két qua nghién ctiu, nghién ctru sinh danh gia rang:

- Phép luat da co6 nhimg quy dinh co ban diéu chinh hoat dong BLPHCK, tao
hanh lang phap ly cho cac chu thé thuc hién. Noi dung cac quy dinh cho thay su ¢b
gang ctia cac nha 1am luat theo hudng tiém can dan vai théng 1é phap luat qudc té khi
dit ra cac tiéu chi vé cha thé bao 14nh, céng nhan cac phuong thic bao 13nh cha yéu
va dat ra cac gidi han an toan cho hoat dong nay.

- Phap luat vé BLPHCK c6 tinh “6n dinh” cao so véi cac bo phan phap luat diéu
chinh cac hoat dong KDCK khéc néi riéng va hé thdng phap luat ching khoan va TTCK
ndi chung xét trong khoang thoi gian hon 20 nim hoat dong cua TTCK Viét Nam. Diéu
nay thé hién trén hai khia canh: (i) cac quy dinh vé BLPHCK di duoc ban hanh it ¢6 sy
stra d6i noi dung va (i) khéng c6 nhiéu quy dinh méi vé BLPHCK duoc ban hanh bd
sung. Tuy nhién, tinh “6n dinh” ndy khong dong nghia vai viéc phap luat vé BLPHCK
da hoan thién. Nghién ctu sinh cho rang, s di phap luat vé BLPHCK c6 “sirc i” nhu
vay chii yéu xuit phat tir thai do nhin nhan cua cac chu thé c6 lién quan. Cac CTCK da
dan hinh thanh théi quen “déng biang” hoat dong BLPHCK vi tinh rui ro cao va tap trung
phét trién cac hoat dong KDCK khéc c6 kha ning mang lai loi nhuan cao va dé dang
hon. Trong khi do6, cac co quan quan 1y chua nhin nhan dung va toan dién vai tro cua
BLPHCK din dén chua c6 sy quan tim dang muc. Qua phan tich c6 thé nhan thay,
nhiing bét cap, han ché con dang ton tai trong phap luat vé BLPHCK. Mat s6 noi dung
quan trong vé BLPHCK chua dugc phap luat quy dinh (vi du: van dé hop dong dong bao
1&nh) hozc d& quy dinh nhung khong cu thé (vi du: van dé to hop bao lanh, cac phuong
thirc bao 1anh, noi dung hoat dong bao Ianh) hodc quy dinh chwa hop Iy (vi du: diéu kién
vé cha thé thyc hién bao lanh, hop dong bao Ianh, giéi han an toan...). Nhiéu quy dinh
con thé hién sy mau thuan, chong chéo, khdng thdng nhat.

Panh gia tong thé, phap luat vé BLPHCK chua thuc sy tao duoc hanh lang phap ly
day du, cy thé va rd rang vé ndi dung dé thic day hoat dong BLPHCK phaét trién an toan va
hiéu qua. Viéc giai quyét thyc trang ndy chinh 1a yéu cau dat ra cho chuong 3 cua luan an.
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Chuong 3
PINH HUONG VA GIAI PHAP HOAN THIEN PHAP LUAT VE BAO
LANH PHAT HANH CHUNG KHOAN O VIET NAM

3.1. Nhirng dinh hwéng co ban nham hoan thién phap luat vé bao l1anh phat
hanh chitng khoan ¢ Viét Nam

3.1.1. Hoan thign phap lugt vé bdo 13nh phat hanh chiing khoan can dam bdo
phU hep Véi chii triwong, dinh hwong ciia Pang va Nha nwoc vé phat trién thi
trwong tai chinh

Dai hoi dai biéu toan quédc lan thir VII cia Pang di thong qua Cuong linh xay
dung dat nudc trong thoi ki qua d6 I18n chi nghia xa hoi (b6 sung, phét trién nim
2011). Cuong linh d3 dé ra dinh hudng 16n vé phat trién kinh té, theo d6, phat trién
nén kinh té thi truong dinh huéng x& hoi cha nghia véi nhiéu hinh thic sé hitu, nhiéu
thanh phan kinh té, hinh thac to chiic kinh doanh va hinh thirc phan phdi. Céc thanh
phan kinh té hoat dong theo phép luat déu 1a bo phan hop thanh quan trong caa nén
kinh té, binh dang trudc phap luat, cung phét trién 1au dai, hop tac va canh tranh lanh
manh. Céc yéu t6 thi trudng duoc tao 1ap dong bo, cac loai thi truong thi truong ting
budc duoc xay dung, phat trién, vira tuan theo quy luat caa kinh té thi truong, vira
bao dam tinh dinh huéng x& hoi chu nghia. Xay dung nén kinh té doc lap, tu cha,
ddng thoi cha dong tich cuc hoi nhap kinh té quéc té. Cu thé hoa noi dung Cuong
linh vé& van dé kinh té, Pang Cong san Viét Nam di xdy dung Chién luoc phéat trién
kinh té x4 hoi giai doan 2021-2030 v&i quan diém 4y cai cach, nang cao chat lugng
thé ché kinh té thi truong dinh hudng xa hoi chi nghia day du, dong bo, hién dai, hoi
nhap va thuc thi phap luat hiéu luc, hiéu qua 1a diéu kién tién quyét dé thuc day phat
trién dat nuéc. Pang da xac dinh mot trong nhiing nhiém vu quan trong dé phat trién
kinh té x& hoi 1a phai xay dung va hoan thién nén tai chinh qudc gia; co cau lai, ting
cudng giam sat va diéu tiét thi truong tai chinh. Bong thoi, tiép tuc ra soat, co cau lai,
nang cao hiéu qua hoat dong cac thi trudng tai chinh, chiing khoan, co phiéu, tréi
phiéu; quan ly chat ché céc t6 chirc tham gia thi truong; bao dam tinh thanh khoan
cao va an toan hé thong. Nang cao quy mé va hiéu qua hoat dong cia TTCK dé thuc
su tré thanh mot kénh huy dong von chi yéu ciaa nén kinh té.

Déi voi thi truong tai chinh, trén co so Chién lugc phat trién kinh té x& hoi, Tha
tugng Chinh phi da ban hanh Quyét dinh s6 368/QD-TTg ngay 21/03/2022 phé duyét
Chién lugc tai chinh dén nim 2030, xac dinh muyc tiéu tong quét 1a xay dyng nén tai
chinh quéc gia phat trién bén viing, hién dai va hoi nhap, gop phan thic day ting
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truong, ting truong kha ning chdng chiu cua nén kinh té, bao dam on dinh kinh té vi
mo va an ninh tai chinh quéc gia. Trong d6, phai phat trién dong bo, minh bach va
bén virng thi truong tai chinh va dich vu tai chinh. Bic biét, di voi TTCK, Chinh
phit dé ra muc tiéu phat trién 6n dinh, hoat dong an toan, hiéu qua, c6 co cau hop Iy,
can ddi gitra thi truong tién té véi thi trudong von, giita thi trudng cd phiéu vai thi
truong trai phiéu va TTCK phai sinh. Pén nim 2025, quy md vén hoa thi truong cd
phiéu dat 100% GDP, dy no thi truong trai phiéu dat téi thiéu 47% GDP, trong d6 du
no thi trudng trai phiéu doanh nghiép dat téi thiéu 20% GDP. Bén nam 2030, quy md
vén hoa thi truong ¢6 phiéu dat 120%, du no thi trudng trai phiéu dat tbi thiéu 58%
GDP, trong d6 du no thi trudng trai phiéu doanh nghiép dat téi thiéu 25% GDP. Pé
dat duoc muc tiéu phét trién ddng bo, hién dai, minh bach va bén viing thi trudng tai
chinh, Chinh phu di xac dinh giai phap hoan thién hé théng phéap luat, co ché, chinh
sach, trong tdm 12 TTCK, thi truong bao hiém va thi truong céc dich vu tai chinh.
Giai phap d6i véi TTCK yéu cau viéc hoan thién khung phap Iy cho TTCK phai phi
hop Vvéi trinh do phat trién kinh té, tiép can cac thdng 18, chuan muc quéc té, mé rong
va két ndi vai thi truong khu vie va quédc té; ting cuong ning luc quan ly, giam sat
ciia UBCKNN, ning luc canh tranh cua cac to chic trung gian tham gia TTCK dé
dam bao thi truong van hanh an toan, minh bach, nang cao kha nang canh tranh va
bao vé loi ich NDT; ting cung hang héa va cai thién chat luwong ngudn cung cho thi
truomg. D6 vé6i thi trudong cd phiéu, khuyén khich céc loai hinh doanh nghiép thuc
hién IPO gin véi niém yét, dang ky giao dich trén TTCK; d6i véi thi truong tréi
phiéu, tiép tuc phét trién tré thanh kénh huy déng vén trung va dai han quan trong
cho nén kinh té.

Nhu vay, viéc hoan thién phéap luat vé BLPHCK can phai bam sat chu truong
I6n ciia Pang va Nha nudc vé xay dung mot nén kinh té thi truong dinh hudng xa hoi
chu nghia, trong d6 phat trién thi trudng tai chinh déng bo, minh bach va bén viing.
Viéc hoan thién phap luat vé BLPHCK ciing phai dam bao muc tiéu phat trién TTCK
6n dinh, hoat dong an toan, hiéu qua, c6 co cau hop 1y, can ddi giira thi truong tién té
véi thi truang von. Cac giai phap hoan thién phap luat dua ra phai phd hop véi trinh
d6 phat trién kinh té, tiép can céc théng 18, chuan muc quoc té.

3.1.2. Hoan thign phép ludt vé bdo 1anh phat hanh ching khoan can phi hep
V6i muc tiéu co cdu lgi thi rwong chieng khoan néi chung va céc té chac kinh
doanh ch#ng khoan noi riéng

Téi cau tric TTCK 12 mot hudng di ma cac thi truong tai chinh quéc té déu phai



134

trai qua sau moi chu ky hung thinh va suy thoai. TTCK Viét Nam khong phai ngoai
16. Nhiing anh huong nghiém trong caa cudc khing hoang tai chinh toan cau nim
2008 cuing véi nhitng han ché caa mot thi tredng con non tré, chua phat trién vé chiéu
sau, thiéu tinh 6n dinh, da buoc TTCK Viét Nam phai trai qua qua trinh tai cau tric
toan dién lan tha nhat. Bé &n tai ciu tric TTCK di dugc Tha tuéng Chinh phu phé
duyét tai Quyét dinh sé 1826/2012/QBP-TTg, véi muc tiéu ting budc nang cao vai
trd, vi tri cia TTCK, phan dau téi nam 2020 trd thanh kénh dan vén trung va dai han
chu dao caa nén kinh té, hd tro tich cuc cho thi truong tién té trong qua trinh tai co
cAu cac t6 chirc tin dung. Viéc tai cau tric TTCK trién khai trén bén tru cot, bao gom:
tai cAu trac co s hang hoa va san pham dich vy, tai cau tric co so NPT, tai ciu tric
hé thdng cac t6 chirc KDCK va tai cau tric to chic thi truong. Trai qua 06 nim thuc
hién, qué trinh tai cu trac TTCK da dat duoc mot sé két qua nhat dinh, rd nét nhat
|2 viéc tai cu trdc khé thanh cong céc to chac KDCK, thanh loc va l1am giam déng
ké cac CTCK yéu kém trén thi truong. Tuy nhién, viéc tai ciu tric ba tru cot con lai
it mang lai két qua, hang hod trén thi trudong con don diéu, san pham dich vu chwa da
dang trong khi co so NDT van chu yéu 1a NDT ca nhan, viéc tai cau trdc cac sé giao
dich ching khoan cham tré. Theo B&o co tom tit tong quan thi trudng tai chinh nim
2018 cua UBGSTQG, ty trong cung tng von tir thi truong vén cho nén kinh té tinh
theo gia tri phat hanh thyc té trong ndm 2018 m&i chi chiém 14% tong cung &ng von
(nim 2017 13 10,2%).

Thuc hién cha treong phat trién can bang, ddng bo thi trudng tai chinh, nang
cao hiéu qua hoat dong cia TTCK cua Ban Chap hanh Trung wong Dang khéa XlI
tai Nghi quyét s6 11-NQ/TW ngay 03/06/2017 vé hoan thién thé ché kinh té thi truong
dinh hudng x& hoi cha nghia, truéc thuc trang cia TTCK, Chinh phu di quyét dinh
lam méi Dé 4n tai cau tric théng qua viéc ban hanh Pé an co cau lai TTCK va thi
truong bao hiém dén nam 2020, dinh hudng dén nam 2025 (ban hanh kém theo Quyét
dinh s6 242/QD-TTg ngay 28/02/2019). Pay cd thé coi 1a lan tai cau tric thi hai cua
TTCK Viét Nam. Dé an da xac dinh muyc tiéu chung cia TTCK dén nam 2025 12 tiép
tuc co cau lai toan dién dé TTCK tro thanh kénh dan vén trung va dai han quan trong
cho nén kinh té. Muyc tiéu nay tiép tuc dugc khang dinh lai trong Nghi quyét s6
54/NQ-CP ngay 12/04/2022 ban hanh Chuong trinh hanh dong caa Chinh phu thyc
hién Nghi quyét caa Quéc hoi vé Ké hoach co cau lai nén kinh té giai doan 2021-
2025. Theo d6, Chinh pha yéu cau Bo tai chinh thyc hién cac giai phap nham co cau
lai va phat trién TTCK, mé rong ning luc thi trudng vén, nang cao tinh cong khai,
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minh bach va bao vé quyén, lgi ich hop phap caa NDT. Phan dau dén nam 2025, quy
m6 von hoa thi truong cb phiéu dat ti thiéu 85% GDP, du no trai phiéu doanh nghiép
dat 20% GDP. Trong lan tai cau trdc tht hai, ngoai bon véan dé tru cot van can tiép
tuc dugc xu ly clng vai nhitng yéu cau méi, Chinh phu tap trung thém vao bon noi
dung quan trong khac, bao gém: hoan thién hé thong phép luat; nang cao ning lyc,
quan 1y giam sat va cudng ché thuc thi; nang hang thi trudng va ting cudng vai tro
cua cac hoi nghé nghiép. Ddi véi viée co cau lai cac to chire KDCK, Dé an yéu cau
viéc co cau lai theo huéng lanh manh héa tinh hinh tai chinh, ning cao ning luc
quan tri theo quy dinh phép luat va nang chi tiéu ATTC tang 20% so vai hién tai.
Trén thuc té, vao cudi thang 3/2022, quy mé thi trudong vén di dat 134,5% GDP
niam 2021, trong d6 quy md von héa thi trudng c6 phiéu tuong duong 93,8% GDP
con quy md thi trudng trai phiéu doanh nghiép dat 14,2% GDP*4. Biéu nay cho thay,
sau thoi gian thuc hién, qua trinh tai cau trGc TTCK lan the hai d3 dat dugc mot sé
két qua dang ghi nhan. Tuy nhién, su phat trién qua néng caa TTCK, dic biét thi
truong phéat hanh trai phiéu doanh nghiép ciing boc 16 nhiéu rai ro cho NDT va ¢
nguy co gy mat an ninh, an toan nén tai chinh quéc gia. Bén canh do, nhitng bién
do6ng manh cia TTCK trong khoang thoi gian qui 11/2022 cho thay nhing bat 6n kha
nghiém trong cia TTCK Viét Nam véi cac hién tugng thao ting gia ngay cang tinh
vi cling Y thire coi thudng nghia vu cong bd thdng tin caa mot bo phan cha thé trén
thi trudng. Dién hinh 13 viéc khoi té 6ng Trinh Vin Quyét -Chu tich Hoi déng quan
tri cua Cong ty ¢ phan Tap doan FLC cing mot sé ngudi co lién quan vé hanh vi
“Thao tang TTCK” va “Che giau thong tin trong hoat dong ching khoan”. Cung voi
d6 1a su kién ngay 06/05/2022, FLC cdng b b sung 51 nghi quyét hoi dong quan tri
vé giao dich gitra FLC véi cac bén lién quan trong giai doan tir 24/03/2020 dén
13/05/2021 kém 326 trang tai liéu vé cac bao cao tinh hinh quan tri nim 2020, 2021,
cai chinh sd liu trong cac bao céo tai chinh lién quan. Theo quy dinh, day déu la
nhitng thong tin can phai cong b trong vong 24 gio nhung FLC khong thuc hién.
Hoac quyét dinh caa UBCKNN huy boé 09 dot chao ban trai phiéu tir thang 7/2021
dén thang 3/2022 vai téng gia tri 10.030 ty dong caa 04 Cong ty lién quan dén Tap
doan Tan Hoang Minh do ¢6 hanh vi cong b thong tin sai sy that, che giau thong tin

144 Theo B&o cAo tong quan danh gia tinh hinh thi truong vén nam 2021, cic thang dau nam 2022 va dinh
hudng phat trién dé huy dong vén cho nén kinh té cua Bo Tai chinh tai Hoi nghi Phat trién thi trudng vén an
toan, minh bach, hiéu qua nhiam én dinh kinh t& vi mé, dam bao cac can déi 16n cua nén kinh té, ngay
22/04/2022.
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trong hoat dong phat hanh trai phiéu; cing véi do 1a quyét dinh khoi t cac c& nhan
c6 lién quan. Viéc siét chat ki cuong thi truong théng qua khai td, bit giam mot sb
ca nhan vi pham trén TTCK va thi truong trai phiéu doanh nghiép, mic du da gay
nén nhirng anh huéng ngan han tiéu cuc dén thi trudng, nhung 1a viéc 1am can thiét,
thé hién quyét tm cua cac co quan quan ly trong viéc l1am trong sach, lanh manh thi
truong, 14y lai niém tin noi NDT. Bén canh d6, Bo Tai chinh ciing chi dao UBCKNN
day manh cong tac thanh tra, kiém tra cac cong ty dai ching, té chic niém yét, céc
CTCK cung cip dich vy, tiép tuc trién khai Dé an co ciu lai TTCK theo dung 16 trinh
va quy dinh phap luat.

Nhu vay, c6 thé nhan thiy, viéc hoan thién phap luat vé BLPHCK phai dugc
xem xét trén co sé CAC muc tiéu cua viéc tai co cau TTCK ndi chung va cac CTCK
noi riéng. Cac kién nghi, giai phap dua ra nham hoan thién phap luat vé BLPHCK
can theo huéng ning cao ning luc canh tranh, 1anh manh hda tinh hinh tai chinh va
nang cao chi tiéu ATTC cua cac CTCK, dam bao an toan hé théng va 6n dinh cho thi
truong.

3.1.3. Hoan thign phap ludt vé bdo 1anh phat hanh ching khoan cdn ddp iing
nhu cdu hdi nhdp quéc té trén co sé dinh gid diing, day dii vé thuc trang thi trwong
tai chinh Viét Nam hi¢n nay

Viét Nam di chinh thirc gia nhap WTO vao nam 2007 véi nhitng cam két cu thé
cho cac nganh, cac linh vuc, trong d6 ¢c6 TTCK trong viéc ma cira thi truong theo 16
trinh da cam két. Ngay 12/11/2018, Quéc hoi da théng qua Nghi quyét vé viéc phé
chuan Hiép dinh Ddi tac toan dién va Tién bo xuyén Thai Binh Duong (CPTPP),
chinh thirc ¢6 hiéu luc ddi véi Viet Nam tir ngay 14/01/2019. So véi WTO, CPTPP
c6 mtrc d6 cam két cao hon vé c4c dich vu tai chinh, trong d6 c¢6 cam két danh quy
ché d6i xar qudc gia cho cac nha cung cap dich vu chimg khoan nudc ngoai ddi voi
mét sb dich vu nhu xt Iy di liéu tai chinh qua bién giéi, dich vu tu van va cac dich
vu phu trg qua bién gidi lién quan tai giao dich tai khoan tu doanh hoac tai khoan cua
khéch hang, mo cira dich vu quan ly danh muc dau tu qua bién gidi.... Bén canh do,
Viét Nam ciing da tham gia vao cac co ché hop tac khac, doi hoi cam két mo cira thi
truong dich vu ching khoan hoic dit ra cac yéu cau doi véi co quan quan ly TTCK.
Trudc hét phai ké dén co ché hop tac trong khudn kho hop tac tai chinh ASEAN voi
muc tiéu xay dung mét hé théng hoi nhap tai chinh khu vuc dugc tich hop tot va hoat
dong troi chay, trong d6 gan két cac thi truong vén voi nhau va dat duoc su t do hoa
ludng vén trude nam 2025. Bén canh d6, UBCKNN con tham gia vao cac sang kién
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ciia Din dan Cac thi truong vén ASEAN (ACMF). Muc tiéu huéng t6i cia ACMF
|a hai hoa hod cac quy dinh, chuan muc cua cac nude trong khu vuc vé bon ndi dung:
cdng b thdng tin; quy tic phan phéi chitng khoén; tuan thu nguyén tic ké toan, kiém
toan theo chuan muc qudc té khi chuan bi b4o céo tai chinh va cong nhan Ian nhau
dbi véi cac bang cap cua ngudi hanh nghé ching khoan chuyén nghiép. Qua trinh hoi
nhap nay doi hoi Viét Nam can nhanh chéng xay dung hanh lang phap 1y dap tng cac
chuan muc quan Iy thi truong von theo thong Ié qudc té. Tiép theo la trach nhiém cua
Viét Nam trong khudn khd hop tdc IOSCO ma trong tam la thuc hién Bo cac nguyén
tic trong quan Iy TTCK nhiam dat duoc ba muc tiéu quan trong trong quan ly TTCK,
bao gom: bao vé NDT; dam bao thj trudng cong bang, hiéu qua va minh bach; va
giam rui ro hé théng. Mac du Bo nguyén tic IOSCO khong mang tinh &p dung bat
budc dbi Vi cac thanh vién nhung viéc tuan tha cac nguyén tic giup TTCK Viét Nam
tiém can dén cac chuan muc qudc té da dugc cong nhan.

Can nhin nhan rang, hoi nhap nén kinh té Viét Nam néi chung va linh vuc tai
chinh ndi riéng véi khu vuc va thé giéi 1a mot xu thé tat yéu. Trong tién trinh hoi
nhap dé, bén canh nhitng co hoi, Viét Nam con gap phai nhiéu thach thic. Ap lec
canh tranh, rai ro hé thdng va su bét on cua thi truong 1a nhitng van dé co quan quan
ly can phai d6i mat. Sé liéu bao céo cua Bo Tai chinh vé két qua cung tmg von cho
nén kinh té cua thi truong von trong nim 2021 va nhing thang dau nim 2022 cho
thdy, thi truong tai chinh Viét Nam ngay cang phat trién theo hudng can bang gitra
thi truong von va thi treong tién té. Qui md thi truong von Viét Nam dang dan bit
Kip véi cac nudc trong khu vuc vai tang trudng binh quan 28,5%/nam giai doan 2016-
2021. Tuy vay, ting truong vé qui md cia TTCK Viét Nam duoc cac chuyén gia danh
gia quéa nhanh so véi toc do tang truong kinh té trong diéu kién cac thé ché trén thi
truong chua phat trién twong tng, dan dén thiéu on dinh, chua that sy bén viing va
phat trién vé chat lugng, kha nang chéng chiu kém truéc nhitng dién bién kho luong
cua tinh hinh bién dong kinh té, chinh tri trong nudc va quéc té. Hé théng cac CTCK
cling dang ton tai nhiéu vain dé can cai thién, vi du nhu ning lyc tai chinh va qui md
hoat dong con han hep; hoat dong nghiép vu phat trién khong dong déu, tap trung qua
nhiéu vao dich vu méi gigi va cho vay margin tiém an nhiéu rui ro; mot sb dich vu
phiic tap, doi hoi chuyén mdn cao nhu BLPHCH hoic quan ly danh muc dau tu chua
thuc sy phét trién; nang luc quan tri con han ché; nguon nhan luc con thiéu va yéu.

C6 thé noi, dap tng yéu cau hoi nhap 1a yéu cau bt buc cua viéc hoan thién
phap vé BLPHCK nhung phai duogc xem xét trén co sé thuc trang thi truong tai chinh
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Viét Nam. Viéc hoan thién phap luat vé BLPHCK néi riéng va phap luat vé KDCK
noi chung can huéng dén muc tiéu mé rong qui mé va ning cao nang luc tai chinh,
nang luc quan tri cho cac CTCK, chuyén mén hoa hoat dong cung tng dich vy, tao
diéu kién phat trién cac hoat dong hd trg thi trudng phét hanh va thuc day su ra doi
cac dinh ché 16n dé tang sic canh tranh.

3.1.4. Hoan thign phap lugt vé bdo 13nh phat hanh chiing khoan can dam bdo
tinh an toan h¢ thang va tinh én dinh cia thi srwong, dong théi dam bdo hai hoa
lgi ich caa cac bén lién quan

Trong Chién lugc phat trién thi truong tai chinh dén nam 2030, Chinh phu da
xac dinh muc tiéu hang dau trong phat trién TTCK 1a dam bao tinh 6n dinh va an
toan. Do vay, viéc hoan thién phép luat vé BLPHCK khéng chi huéng toi dam bao
nguyén tac tu do kinh doanh cho cac chii thé trén thi truong ma can dong thoi tuan
thi nguyén tic an toan hé thong. Viéc chl trong qua mirc dén muc tiéu phat trién,
xem nhe yéu t an toan tt yéu s& dian dén sy mit 6n dinh cua thi truong. Su cb tic
lénh, nghén giao dich vi hé théng qué tai xay ra vao nim 2021 trén HOSE 1am nhiéu
NDT bj thiét hai ning né, TTCK Viét Nam bi ha tin nhiém khi xép hang, NDT nudc
ngoai lo s rat vén; hay su ting truéng qué nhanh cua thi truong trai phiéu doanh
nghiép trong cac nim 2019, 2020, 2021 nham dat muyc tiéu dé ra trong diéu kién hanh
lang phap 1y 1ong 1éo, ning luc quan ly, gidm sét cia co quan quan ly con han ché da
tao co hoi cho nhiéu hang hod khong dam bao chit luvong duoc dua ra thi truong, co
nguy co giy thiét hai 16n cho NDT la nhiing bai hoc dit gid. Hoat dong BLPHCK
luén tiém an nhiéu rui ro cho CTCK nén can thiét phai dat ra cac gisi han va diéu
kién, ddng thai chiu su can thiép cia co quan quan ly. Tuy vy, van dé quan trong
trong qua trinh hoan thién phéap luat vé BLPHCK Ia phai xac dinh duoc pham vi va
muc d6 can thiép hop Iy caa co quan quan 1y dé dam bao an toan cho hoat dong cua
cac CTCK nhung ciing khong dugc xam pham quyén tu do kinh doanh ciia CTCK.

Ngoai ra, xung dot loi ich lubn ton tai trong méi quan hé giira ba chu thé lién
quan dén hoat dong BLPHCK, gom CTCK (TCBL), TCPH va NPT, trong d6 TCPH
& thé yéu hon so véi CTCK con NDT ¢ thé yéu hon so véi ca CTCK va TCPH. Viéc
hoan thién phap luat vé BLPHCK can phai giai quyét dugc méi xung dot nay, bao
dam hai hoa loi ich cho cac bén, dic biét can chl trong bao vé quyén va loi ich hop
phap cho cac NDT.
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3.2. C4c giai phap chii yéu nham hoan thién phap luat vé bao lanh phat
hanh chitng khoan ¢ Viét Nam

3.2.1. Hoan thién quy dinh vé chai thé thuc hign hogr déng bdo 13nh phat
hanh ching khoan

3.2.1.1. Thay déi céch thire quy dinh vé diéu kién vén diéu 1é toi thiéu cua cong
ty chizng khoan dong thoi sita doi quy dinh vé mic véon diéu 16 tai thiéu dé thyec hién
nghiép vu bao 1anh phat hanh chizng khoan theo hudng tang cao, dam bao phu hop
V6i yBu cau cua thuc tién

Luat chang khoan méi ban hanh dugc danh gia co nhiéu diém tién bo. Pa sb
cac tiéu chi, diéu kién phap 1y lién quan dén ning lyc tai chinh ap dung cho cac chu
thé trén thi truong duoc diéu chinh theo hudng nang cao, phil hop véi qui mé va trinh
d6 phéat trién cua thi truong. Tuy nhién, cach thirc quy dinh diéu kién vé vén diéu 18
t6i thiéu ddi vai cac hoat dong KDCK néi chung va mac von diéu 1é téi thiéu cua
ting hoat dong KDCK ndi riéng van duoc gitt nguyén, tham chi diéu chinh giam
(hoat dong tu doanh). Khd c6 thé tim ra duoc Ii do hop 1y dé giai thich cho su cham
thay doi ndy cua cac nha lam luat. Ngay trong T& trinh s6 186/TTr-CP, Chinh phu
con dua ra danh gia “hé thong cac to chirc KDCK, té chirc cung cap dich vu ching
khodn dd c6 sw phét trién cd vé ndang lc chuyén mon nghiép vu va ndng luc tai
chinh...”. Do vay, kién nghi phai stra d6i noi dung nay nhu sau:

Mgt 13, kién nghi thay dbi cach thirc quy dinh vé diéu kién vén diéu I¢ téi thiéu
ciia CTCK theo hudng chi quy dinh mutc vén diéu 18 t6i thiéu chung. Pap tng mic
vén nay, CTCK dugc phép thuc hién cac hoat dong KDCK, bao gém ty doanh, moi
gidi, tu van dau tu va BLPHCK. Mot mit, dam bao sy binh déing giita cac chu thé
kinh doanh trén thi treong khi cling thuc hién céc hoat dong kinh doanh c6 tinh chat
rai ro twong tu nhau. Mat khac, 1a bién phap day nhanh qué trinh thanh loc cac CTCK
yéu kém dang con ton tai trén thi truong trong boi canh nhu cau thuc tién khdng con
can thiét 4p dung céach thac quy dinh nay. Hién nay, theo sé liéu duoc tong hop tai
Phu luc 2, hau nhu cac CTCK déu xin cap phép thuc hién it nhat tir 03 nghiép vu
KDCK trg Ién (79/83 cong ty), trong khi s6 lugng CTCK chi dang ki thuc hién mot
hodc hai nghiép vu rat it (4/83 cong ty). Xem xét bao cao tai chinh cia cac CTCK
khéng thyuc hién day du bén nghiép vu KDCK trong 03 ndm gan day cho thay, da s6
cac cong ty déu hoat dong cam chirng hoac chi ton tai nham muyc dich duy tri giay
phép. Viéc quy dinh mic vdn diéu 18 téi thiéu chung tao suc ép, budc cac CTCK nay
phai thuc hién tai cau truc theo hudng ning cao niang lyc tai chinh phat trién hoat
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dong kinh doanh hoac giai thé, chim dat su ton tai.

Hai 13, d& xuét ting muc vén diéu 1¢ téi thiéu ddi véi nghiép vu BLPHCK néi
riéng va cac nghiép vu KDCK khéac n6i chung. Biéu nay khong chi phd hop voi ning
lyc thuc c6 caa cac chu thé kinh doanh trén thi trudng ma con dap tng dugc nhu cau
cuia cac chi thé st dung — cac TCPH chung khoan. Ngoai ra, viéc ting von diéu I8¢ ti
thiéu néu trén con gitp cac CTCK Viét Nam tiém can dan véi quy mé va ning lyc tai
chinh ctua cac CTCK khéc trong khu vuc, nang cao nang luc canh tranh.

Pé xac dinh duoc mirc diéu chinh ting von diéu l¢ tdi thiéu hop ly cho nghiép
vu BLPHCK, céc nha quan ly can dya vao mot sb co so chinh sau:

- Can xem xét tinh hinh vén diéu 1& hién tai cua cac CTCK dugc cap phép thuc
hién nghiép vu BLPHCK nham danh gia kha nang dap ang va mirc d6 anh huong dén
chu thé nay.

- Can xem xét mic d6 nhu cau cua thi truong phat hanh ching khoan ddi voi
dich vu BLPHCK trong diéu kién ngay cang cd sy chuyén bién tich cuc theo hudng
ting cuong vai tro caa TTCK, giam bét sy phu thudc vao thi trudng tién té.

- Phai dit trong méi twong quan véi chu truong xay dung md hinh ngan hang
dau tu tai Viét Nam trong thoi gian t6i dé tranh viéc quy dinh chdng chéo gitra hai
mé hinh cha thé cuing thuc hién mot hoat dong KDCK.

Theo s6 liéu dugc téng hop (Phu luc 2), tinh dén ngay 31/12/2021, trong tong
s6 57 CTCK duoc cap phép thuc hién nghiép vu BLPHCK c6 dén 91% cong ty co
vén diéu 18 tir 500 ty dong tro 18n, 68% cong ty c6 von diéu 18 tir 1000 ty ddng tré 18n
va 18% cong ty c6 von diéu 1& 16n hon 3000 ty ddng. Diéu nay cho thdy muac do sin
sang va kha niang dap tng cua cac CTCK trong trudng hop phap luat ¢ sy diéu chinh
tang von diéu I¢ toi thiéu d6i vai nghiép vu bao 1anh phat hanh noi riéng va cac nghiép
vu KDCK khéc néi chung. Thuc té phat sinh van dé 13, Nghi dinh s6 155/2020/ND-
CP quy dinh vé mtc von diéu 1¢ téi thiéu cho céc hoat dong KDCK méi duoc ban
hanh va c6 hiéu lyc tir 01/01/2021. Viéc stra d6i quy dinh vé von diéu 1¢ tbi thiéu néu
trén kho co thé thuc hién trong thoi gian som.

3.2.1.2. Xay dung khung phdp 1y cho mé hinh ngdn hang dau tw tai Viét Nam
nham chuyén nghiép héa hoat déng kinh doanh chizng khoan néi chung va hoat déng
bao l1anh phat chizng khoan noi riéng

Vé co ban, ngan hang dau tu thyc chat 1a CTCK nhung & mic do phat trién cao
hon, chuyén sau hon. Cac nghiép vu chinh cta ngan hang dau tu bao gom: nghiép vu
ngan hang dau tu (Investment Banking —cung c4p cac dich vu bao 14nh 1anh phat hanh
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chtng khoan, tu van tai chinh doanh nghiép, tu vin M&A...), nghiép vu dau tu (Sales
& Trading), nghiép vu nghién cau (Research), nghiép vu ngan hang ban budn
(Merchant Banking), nghiép vu quan 1y dau tu (Investment Management), nghiép vu
nha moi gi6i chinh (Prime Brokerage). Trong d6, nghiép vu ngan hang dau tu dugc
coi 1a c6t 18i. So voi CTCK, ngan hang dau tu chu yéu thuc hién cac nghiép vu phic
tap, doi hoi cao vé& quy md vdn, doi ngii nhan su, mang ludi khach hang, kinh nghiém
thi truong. Viéc hinh thanh ngén hang dau tu dugc coi 1 xu hudng tat yéu trong tién
trinh phét trién cia TTCK khi md hinh CTCK chua du sirc dap ung duoc nhu cau thi
truong.

Hién nay, tai Viét Nam, phat hanh ching khoan d3 tré thanh kénh huy dong von
khéng thé thiéu cua cac doanh nghiép trong nén kinh té. Nhiing dot phét hanh ching
khoan vai quy md 16n hoac phat hanh ra thi truong qubc té doi hoi sy dong hanh cua
cac TCBL phét hanh, té chic tu van c6 nang luc tai chinh, uy tin va nhiéu kinh
nghiém. C6 nhu vay méi da kha ning bao 1anh lugng Ion ¢6 phiéu phéat hanh va tao
sirc hap dan, su tin tedng cho cac NDT trén thi trudng trong nudc va qudc té. Mic du
da s6 CTCK dang hoat dong trén thi trudng c6 quy md von cha sé hitu cao hon rat
nhiéu so voi quy dinh cua phép luat vé muc von diéu 18 tdi thiéu. Tuy nhién, viéc
BLPHCK cho nhiing dot chao ban chitng khoan cé gia tri 16n trén thi trudng van dang
la bai toan khd c6 kha niang dap (ng, ngay ca véi cdc CTCK hang dau. Nam 2021
dién ra nhiéu dot chao ban chang khoan ra cong ching I6n, vi du nhu dot chao ban
cb phiéu cua Ngan hang TMCP Sai Gon Ha Nai véi téng gia tri chao ban hon 6.739
ty dong, Ngan hang TMCP Sai Gon chao ban 5.000 ty dong cd phiéu, Cong ty cd
phan T4p doan dia 6¢c Nova chao ban c6 phiéu c6 gia tri hon 4.597 ty dong hoic dot
chao bén trai phiéu tri gia 5.000 ty dong ciia Ngan hang TMCP Cong Thuong. Trong
khi d6, s6 lugng CTCK ¢6 von chu so hitu trén 5.000 ty dong khong nhiéu (07 cong
ty) va mirc von chi s hitu cao nhat chi la 13.886 ty dong (CTCK SSI). Cac CTCK
khong thé mao hiém tién hanh BLPHCK cho nhiing dot phat hanh c6 gia tri cao nhu
trén. Viéc lién két thanh 1ap t6 hop bao 1anh phat hanh lai chua c6 nhiéu tién 16. Mat
khac, xem xét bdo cdo tai chinh nam 2021 cta cac cbng ty nay cho thay hau nhu
ngudn vén dugc sir dung cho dich vu giao dich ky quy vi mang lai nhiéu doanh thu.
Chua ké, xét vé uy tin va kinh nghiém trong linh viec BLPHCK, rat it CTCK dép tng
dugc. Tir ngay thanh 1ap TTCK cho dén nay va ngay trong giai doan phap luat quy
dinh bt bugc viéc chao béan c¢6 phiéu phai c6 su tham gia cua TCBL phat hanh, phai
thira nhan rang, hoat dong BLPHCK chua phat trién. Cac CTCK tham gia chi yéu
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VGi vai tro 1a dai ly phat hanh va to chie tu van. Nam 2020, khong c6 hoat dong
BLPHCK nao duoc thuc hién trong tong sb 36 dot chao ban ¢ phiéu ra cdng chang.
Nam 2021, chi duy nhat dot chao ban cia Cong ty c6 phan Tap doan Tu van dau tu
xay dung Kién Giang c6 su tham gia caa TCBL phét hanh trong tong sé 89 dot chao
ban duoc tién hanh. Nguyén nhan phan I6n xuat phat tir tam Iy e dé caa cac CTCK
véi loai hinh hoat dong tiém an nhiéu rui ro nay. Cac cdng ty cang it thuc hién hoat
dong cang it kinh nghiém va dan dén khong tao lap duoc uy tin trén thi truong. Day
la vong luan quan budc cac co quan quan ly phai cing thao g&. Hién nay, mot sb
doanh nghiép I6n cia Viét Nam dang c6 ké hoach chao ban ¢é phan ra cong ching
trén thi truong quéc té, vi du nhu VinGroup dang xem xét chao ban cb phan lan dau
ra cdng ching tai My véi Vinfast dé huy dong khoang 2 ty USD5, hoic Bamboo
Airways c6 ké hoach phat hanh c6 phiéu lan dau ra cong ching tai My véi muc tiéu
huy dong vén khoang 200 triéu USD. Vi thuc trang ning lyc cua TCBL lanh nhu
trén, cac doanh nghiép chao béan ching khoan nay rat kho c6 thé lya chon dugc t6
chtre dap tng duoc nhu cau. Cac ngan hang thuong mai véi lgi thé vé ngudn vén, uy
tin, kinh nghiém c6 thé 1a lya chon nhung cac nha lam luat Viét Nam khong cho phép
cac t6 chtrc nay duoc phép truc tiép KDCK, nhiam dam bao an toan cho hé thng tin
dung.

Tir thuce trang trén, c6 thé nhan thay, thi truong phat hanh Viét Nam can mot mo
hinh CTCK phét trién & cip d6 ngan hang dau tu, c6 quy md von 1on, doi ngii nhan
su giau kinh nghiém, mang ludi khach hang rong khip, chuyén thuc hién cac nghiép
vu ngan hang dau tu. Viéc mot s6 CTCK 16n nhu SSI SBS,VCSC dang c6 dinh
huéng phat trién theo mo hinh ngin hang dau tu hodc tap trung phat trién hoat dong
ngan hang dau tu 1a mot loi thé dé 4p dung mo hinh nay tai Viét Nam trong thoi gian
tGi. Mo hinh ngan hang dau tu s& ton tai song song véi md hinh CTCK, cuing thuc
hién hoat dong bao 1anh phat hanh nhung mdi moé hinh phuc vu cho mét phan khac
khéch hang khac nhau. Khi TTCK Viét Nam phét trién dén muc do nhat dinh, doi hoi
su chuyén moén hda cao, hoat dong BLPHCK s& chil yéu do ngan hang dau tu thyc
hién trong khi CTCK tap trung cung cap dich vu méi gidi cho khach hang c& nhan.
Piéu nay ciing phi hop vai tién trinh phat trién TTCK cua cac nudc trén thé gidi.

Viéc nghién cau va ap dung md hinh ngan hang dau tu 13 can thiét song bat

145 Xem tai https://baoguocte.vn/vinfast-du-kien-chao-ban-co-phieu-lan-dau-ra-cong-chung-tai-my-
142095.html (Ngay truy cdp: 05/07/2021).
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bugc phai dam bao yéu t an toan cho hé théng tin dung va TTCK dong thai phi hop
Vi cac diéu kién riéng caa Viét Nam. Céc nha 1am luat can xay dung hanh lang phap
ly rd rang va riéng biét, trong d6 phai bao gém céc nodi dung quy dinh cu thé sau:

- Quy dinh V& tén goi: nha 1am luat nén sir dung tén goi khac thay cho tén goi
“ngan hang dau tu” dé tranh gay nham Ian vé nguon luat &p dung la phap luat ngan
hang thay vi phap luat vé chiing khoan.

- Quy dinh V& diéu kién thanh Iap, co ciu t6 chirc, co ché hoat dong, trong d6
dic biét can xac dinh diéu kién vé qui md vbn diéu Ié va sb luong nhan sy hanh nghé
t6i thiéu phai cao hon han so véi quy dinh vé md hinh céng ty ching khoéan hién
hanh.

- Quy dinh Vé co ché dam bao an toan, quan tri rui ro va co ché quan ly, giam
sat co tinh dén cac dic thu, dac biét 1A mac do va qui mé rai ro cua mod hinh nay c6
thé gay ra cho thi trudng chiang khoan. Quy dinh han ché sy tham gia truc tiép cua
ngan hang thuong mai vao hoat dong KDCK nén duoc tiép tuc duy tri dé dam bao an
toan cho hé thng tin dung.

- Quy dinh V& diéu kién, trinh tu thu tuc @& CTCK dang hoat dong chuyén d6i
hinh thirc hoat dong sang mé hinh ngan hang dau tu.

T6m lai, dé viéc &p dung mé hinh ngan hang dau tu dugc thanh céng, cac nha
quan ly can phai xay dung dwoc 16 trinh rd rang trén co sé danh gia duoc cac thuan
loi va kho khan cua thi truong Viét Nam, tham khao kinh nghiém cua cac nuéc trén
thé gioi, dic biét 1a nhimg nudce co cung diéu kién kinh t& nhu Viét Nam.

3.2.2. Hoan thién quy dinh vé ngi dung nghiép vu bdo 1&anh phat hanh ching
khoan va cdc phwong thirc bdo 1anh phat hanh ching khoan

3.2.2.1. Hoan thién quy dinh vé ngi dung nghiép vu bao 1anh phat hanh ching
khoan

Nhu d3 phan tich tai Chuong 2, cac quy dinh hién hanh diéu chinh hoat dong
BLPHCK con kha so sai, dac biét lién quan dén noi dung nghiép vu BLPHCK. Vé
van dé nay, chiing toi dé xuat mot sé kién nghi sau:

Mgt 13, xem xét ban hanh mét vian ban quy pham phap luat riéng diéu chinh hoat
dong BLPHCK véi ndi dung co ban sau:

- VVé pham vi diéu chinh: quy dinh vé hoat d6ng bao 1anh phat hanh ching khoén
cua cong ty ching khoan tai Viét Nam

- Vé dbi tuong ap dung: cac cong ty chimg khoan duoc cap phép thuc hién
nghiép vu bao I1anh phat hanh chiang khoan va cac to chirc, ca nhan cd lién quan dén



144

hoat dong bao lanh phat hanh chiing khoan.

- V& noi dung diéu chinh: quy dinh cu thé cac hoat dong thudc noi dung nghiép
vu BLPHCK, quy trinh thuc hién nghiép vu BLPHCK va cac van dé lién quan khac
cia hoat dong BLPHCK nhu phuong thirc bao lanh, t6 hop bao Ianh, hop dong
BLPHCK, hop dong dong BLPHCK, trach nhiém cia TCBL va cac han ché, gidi han
can tuan thu trong qua trinh thuc hién nghiép vu.

T6m lai, van ban nay sé cu thé hda nhiing quy dinh hién hanh vé BLPHCK van
dang dugc ghi nhan mot cach chung chung tai Nghi dinh sé 155/2020/ND-CP va
Thong tu 121/2020/TT-BTC, ddng thoi bd sung nhitng noi dung can thiét con bi bo
tréng. Day sé 1a co sé phap ly quan trong nham cung cap mot cai nhin tong the, day
du va rd rang vé hoat dong BLPHCK, gitp cac CTCK trién khai thuc hién dugc dé
dang, dam bao tuan tha cac quy dinh cua phap luat.

Hai 13, can ghi nhan trach nhiém tham dinh théng tin trong hd so chiao ban
ching khoan ra cong ching cua TCBL va phan dinh rd rang véi trach nhiém cua cac
t6 chirc lién quan khac nhu t6 chac kiém ton, lut su. Viéc sir dung vai trd ngudi gac
cong cua TCBL nhu mét ¢éng cu quan 1y gian tiép hoat dong chao béan chiing khoan
ra cong ching 13 xu huéng phat trién tat yéu cua TTCK, dic biét trong diéu kién thi
truong quan ly hoat dong chao ban chung khoan ra cong ching bang co ché cong bd
thong tin. Tai Viét Nam, trong Chién luoc phét trién TTCK Viét Nam giai doan 2011-
2020 ban hanh kém theo Quyét dinh sb 252/QD-TTg ngay 01/03/2012, Chinh phu
cling d xac dinh giai phap chuan héa cac quy dinh vé& diéu kién chao ban chiing
khoan ra cong ching theo théng 18 quéc té theo hudng timg bude don gian héa thu
tuc dang ky chao ban bang cach chuyén tir co ché theo chat luong sang co ché dua
trén cong b thong tin day du. Do vay, viéc nghién ciru va ghi nhan vai tro nguoi gac
cong caa TCBL la can thiét trong diéu kién thi trudng phét hanh ngay cang phat trién
va mirc do “tinh vi” cia TCPH ngay cang cao. Mot mit, d6 1a tim 14 chin dé bao vé
quyén lgi chinh dang cho cac NPT trén thi trudng. Mat khéc, nang cao hiéu qua quan
ly cuia co quan quan 1y nha nudc, tao dong luc, thiic day sy phat trién cua hoat dong
BLPHCK.

Pé tao dong luc thiic ddy TCBL hoan thanh vai trd ngudi gac cong, can phai ap
dat trach nhiém 18n ho, mot trong s6 d6 1a trach nhiém bdi thuong thiét hai cho NDT.
Nha Iam luat Viét Nam c6 thé tham khao quy dinh cua thi trudng M vé van dé nay.
Vi viée ap dat trach nhiém phap Iy nghiém ngit nhung van tao co hoi bao chira cho
TCBL khong chi dam bao cdng bang cho cac TCBL ma con tranh bo lot “toi pham



145

tinh vi” 1a cac TCPH. Bén canh d¢, viéc TCBL phai chiu trach nhiém lién quan dén
phan chuy&n mdn caa nhitng ngudi gac cong khac nhu té chirc kiém toan, luat su 1a
can thiét dé gia taing mutrc d6 can trong cua TCBL, gitp quyén lgi cia NPT duoc bao
vé t6t hon. Hién nay, van dé trach nhiém bodi thuong thiét hai ngoai hop dong da dugc
B6 luat dan sy 2015 diéu chinh nhung chi mang tinh nguyén tic. Viéc quy dinh trach
nhiém phép ly cia TCBL c6 nhiing dic thi riéng, can dugc cu thé hoa trong vin ban
phap 1y c6 gia tri cao nhu ludt ching khoan dé tao co s¢ phap ly viing chic bao vé
quyén loi cho NPT trén thi trudng ciing nhu tao stc ran de 16n cho TCBL va nhiing
ngudi gac cong khéc.

Ba 13, kién nghi cho phép TCBL st dung phuong phap dung s6 dé xac dinh gia
chung khoan chao ban, dong thoi bo sung quy dinh cu thé vé viéc xac dinh gia chao
ban chiing khoan chinh thtc cia dot phéat hanh. Hién nay, phép luat vé& c6 phan hoa
doanh nghiép nha nuéc di c6 riéng mot vin ban quy dinh chi tiét vé phuong phap
dung sb (Thong sé s6 21/2019/TT-BTC ngay 11/04/2019 huéng dan viéc ban c6 phan
lan dau va chuyén nhuong vén nha nuée theo phuwong thic dung s6), trong khi phap
luat chimg khoan dang bo tréng noi dung ndy. Mac du con nhiéu tranh luan vé mat
trai ciia phuong thuc dung s6 nhung khong thé phu nhan, diy van duoc coi 1a phuong
thire hiéu qua va thdng dung nhét hién hay dé xac dinh gia chang khoéan chao ban.
Trong mét nghién ciru chuyén sau so sanh hai phwong phap dung s6 va du gia, nhom
tac gia Kuntara, Nikhil va Thomas d nhan thy, theo thoi gian, phuong phap dau gia
duogc st dung & nhiéu qudc gia khac nhau nhung hau nhu tat céc cac quéc gia nay
déu tr bo ching khi phwong phap dung sé duoc cho phép &p dung. Cho dén nay,
Israel 12 quéc gia duy nhat ma déu gia 1a phwong phap dinh gia chinh cac dot IPO
trong diéu kién viéc dung so khong dugc cho phép thuc hien.*¢ Viéc som cho phép
&p dung phuong phap dung so la can thiét cho cac chi thé trén TTCK Viét Nam. Poi
v6i TCBL, phuong phap dung so dugc vi nhu cong cu hitu hiéu gitp ho nam bat kip
thoi cung cau thi truong, tir d6 kiém soét tryuc tiép viéc phan bo co phiéu, giam rai ro
bao 13nh phét hanh, giip TCBL tu tin hon dé phét trién hoat dong BLPHCK. Vé phia
TCPH, thay vi “ty minh béc thudc” nhu hién nay trong khi khong c6 du kién thic 13n
kinh nghiém, viéc dinh gi4 chao ban s& dya trén nhu cau cua thi treong, giam rai ro
dinh gia qua cao hoic qua thap, ting ty Ié thanh cong cua dot phéat hanh. Phuong phap

148 Kuntara Pukthuanthong, Nikhil P. Varaiya & Thomas J. Walker, (2007), Bookbuilding versus Aution Selling
Methods: A Study of US IPOs, Venture Capital, Vol.9, No.4, tr.313.
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dung s6 con tao co hoi cho cac NDT trén thi trudng truyén tai thong diép vé muc gia
Ki vong d6i véi chiing khoan chao béan tgi TCPH, giam thiéu rai ro dau tu mua gia
cao. Tuy nhién, van d& nao ciing c6 tinh hai mat. Su tham gia kiém soat qua sau vao
qua trinh phan bé c6 phiéu cua TCBL 14 han ché 16n nhat cia phuong phap dung s6,
c6 thé dan dén tinh trang “can thiép vuot muc cho phép” théng qua viéc lya chon
nhitng NDT “khong thich hop” dé phan bo ching khoéan hoic dinh gia thap dé “giir
chan” nhirng NDT than quen nhu phan tich tdm 1y cua tac gia Penghua da trinh bay
& muc 1.1.6. Do vay, theo quan diém cua nghién ciu sinh, van nén tiép tuc cho phép
tén tai song hanh ca phuong phap déu gia dé ting co hoi lua chon cho cac TCPH.
Phuong phap dau gia s& giam thiéu vai trd quan trong ciia TCBL vi viéc phan b
chung khoan phu thudc vao cung cau chir khéng phu thudc vao bat ki méi quan hé
nao trude day gitra TCBL va khach hang cua ho.

Lién quan dén viéc xac dinh gia chao ban ching khoan, phap luat vé chao béan
chtng khodn ra cong chung ciing can bd sung quy dinh cu thé vé thoi diém phai chét
gia chao ban chinh thirc caa TCPH. Nha 1am luat mai chi dé cap dén noi dung thong
tin vé& ngay phét hanh va gia ban chiing khoan trong ban cdo bach truéc khi dugc
UBCKNN chép thuan chao ban la théng tin du kién (Diéu 25 Luat Ching khoén).
Quy dinh vé thoi diém va thi tuc dé TCPH thong bédo cho UBCKNN vé gia chao béan
chinh thirc dang hoan toan bi bé trong. V& van dé nay, nha lam luat Viét Nam c6 thé
tham khao phap luat My. Luat phap M§ quy dinh rét cu thé va rd rang. Theo d6, sau
khi SEC (Uy ban chang khoan Hoa Ky) ki tit vao tuyén b dang ky, TCBL va TCPH
thng nhat vé ngay va gio bit dau ban cd phiéu cho céng chiing va yéu cau SEC tuyén
bd ding ky chao ban c6 hiéu lyc vao ngay va gio d6. Vao dém truéc ngay co hiéu
luc, TCBL va TCPH théng nhat vé gia chao ban chinh thiac va hoan tat théng tin
trong tuyén b6 dang ky. Sang ngay hdm sau, tuyén bd dang ky co hiéu luc, hai bén
chinh thirc thuc hién thoa thuan bao l1anh phat hanh4’.

Bon 13, hoan thién quy dinh vé trinh tu thu tuc chao ban ching khoan ra cong
chling theo hudng tao co so phép Iy rd rang, cu thé va hop ly cho cac chu thé trién
khai thuc hién. Truéc hét, nha 1am luat can quy dinh rd thoi han TCBL phai thuc hién
nghia vu bao 13nh mua lai chitng khoan va chuyén tién thanh toan cho TCPH dbi voi
phuong thtic bao l1anh cam két chac chan va du phong. Tiép theo, can sira doi quy

147 william K. Sjostrom, Jr, (2006), The Due Diligence Defense Under Section 11 of The Securities Act of
1933, Brandeis Law Journal, Vol 44, tr.11.
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dinh V& can ci tinh thoi diém bat dau phan phdi chiing khoan dé cé cach hiéu thong
nhat va rd rang, tranh tinh trang mo hd, kho xac dinh nhu hién nay. Thay vi cin cir
dau hiéu “dam bao NDT tiép can ban cao bach”, nha lam luat nén quy dinh viéc phan
phdi chung khoan chi dugc thuc hién sau khi TCPH da thuc hién viéc cong bd Ban
cao bach trong ho so ding ky chio ban chiing khoan ra cong ching tai tat ca cac dia
diém ghi trong Ban théng bao phat hanh. Bong thoi, quy dinh rd cach hiéu vé hoan
thanh viéc phan phéi chimg khoan, 1am co sé xac dinh viéc tuan thu thoi han 90 ngay
phan phéi chiing khoan. Bé bao vé quyén lgi cho NPT ding ky mua chitng khoan,
trach nhiém cia TCBL trong thoi gian quan ly tién mua chiang khoan do NDT nop
cling can dugc quy dinh cu thé. Yéu cau TCBL khéng duogc sir dung sb tién do vao
bat ki muc dich nao trong thoi gian quan ly va phai chuyén vao tai khoan phong téa
ciia TCPH trong thoi han nhat dinh. D4i véi truong hop chao béan thém cé phan cho
¢ dong hién hitu cua cong ty dai ching, bo sung quyén cua TCBL duoc nhan thdng
bao cua VSD vé két qua ding ky mua cd phan cua cb dong hién hitu, tao diéu kién
thuan lgi cho TCBL thuc hién nghia vu bao l&nh caa minh.

Nam la, ting buéc néi 1ong diéu kién cho phép TCBL thuc hién cac hoat dong
hd tro sau phéat hanh, qua d6 cung cip thém céng cu gilp TCBL tu tin phét trién hoat
dong BLPH dong thoi gidp ching khoan chao ban giao dich thanh cong trén thi
truong thir cap. Trudc hét, clng véi viéc ap dung phuong phap dung sb trong xac
dinh gia chao ban ching khoan, nha 1am luét can ban hanh quy dinh cho phép TCBL
dugc phan b vuot mic va st dung quyén chon phan bd vuot muc. Vé phia TCBL,
quy dinh nay gitp ho giam thiéu rui ro hang ton kho va tao thém ngudn thu tir chénh
léch gia bén canh phi bao 1anh. V& phia TCPH, ho c6 co hoi huy dong dugc theém mot
lugng von nhat dinh phuc vu cho hoat dong kinh doanh ma khéng phai mat thoi gian
thuc hién cac thi tuc phuc tap, dong thoi gop phan binh 6n gia chiing khoan sau phat
hanh. Viéc phan bd vuot mirc cling gia ting co hoi dau tu cho NPT, ting tinh sbi
dong cho thi truong thir cdp. Bé han ché nhiing tiéu cuc co thé phét sinh trong qua
trinh thuc hién phan bo vuot mic, tao diéu kién thuan lgi cho cac cha thé thuc hién,
nghién ciru sinh dé xuat ban hanh mét vian ban phap 1y diéu chinh noi dung nay nhu
cach thi truong Trung Qudc dang ap dung. Vian ban nay can ghi nhan nhitng van dé
co ban sau:

- Piéu kién ddi voi TCPH can duoc dai hoi ddng co dong thong qua vé viéc
thuc hién phan bo vigt mic va ké hoach sir dung vén huy dong trong viéc phat hanh
thém nay.
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- Piéu kién ddi véi TCBL vé quy trinh nghiép vu noi bo, quy trinh kiém soét va
nhan su thuc hién

- Loai ching khoan va sé lugng chiing khodn téi da duoc phan b vuot mic.

- Thoa thuan vé phan bd vugt mic phai duoc hai bén ghi nhan trong hop déng
BLPHCK va phai dugc cdng b trong ban céo bach.

- Quy trinh mo tai khoan dé quan ly chiing khoan phan bé va tién dat mua cua
NDT dbi véi phan chimg khoan vuot muc trong d6 quy dinh rd trach nhiém cua ting
t6 chue lién quan nhu S& GDCK, VSD, TCBL, TCPH, cac thanh vién luu ky

- Piéu kién ddi vai NPT dang ki mua chtng khoan vuot muc, thoi han phan b
vuot mic va thoi han thuc hién quyén phan bé vuot muc.

- Trach nhiém cua TCBL thong bao rd cho NBT vé chitng khoan chao bén 1a
chung khoén thudc phan phan bé vuot mirc, thanh toan tién mua trudce va nhan chiing
khoan sau.

- Ghi nhan quyén cia TCBL duoc lya chon mua chitng khoan trén thi truong
thir cAp hoic yéu cau TCPH thuc hién quyén phan bé vuot muc hoic dong thoi thuc
hién ca hai dé bu lai vi thé ban.

- Nghia vu cua TCBL va TCPH vé chuyén giao chung khoan cho NDT, cong
bé thdng tin vé két qua thuc hién quyén chon phan b va sé luong ching khoan sau
khi phat hanh thém.

Ngoai ra, nha l1am luat can tao co ché thuan lgi cho TCBL trién khai thuc hién
hoat dong tao 1ap thi truong trong d6 ndi dung quan trong nhat 1a cho phép TCBL
dugc thuc hién ban khéng ddi voi ching khoan chao bén ra cong ching 1 cb phiéu
va chang chi quy dau tu. Quy dinh ndy rat can thiét, 1a cong cu bat budc phai c6 dé
TCBL thyc hién dugc céc hoat dong hd tro TCPH sau phat hanh. UBCKNN ciing can
sém ban hanh quy ché huéng dan giao dich ban khéng theo quy dinh tai Thong tu
120/2020/TT-BTC dé cac chu thé co thé trién khai trén thuc té. Van biét ban khong
la mot trong nhiing hoat dong tiém an rui ro rat Ion, song, nhitng ich loi ma ban khong
mang lai thuc sy can thiét cho thi truong. Ban khéng khong chi 1a nhu cau cia NBT
muén c6 thém co hoi kiém lgi nhuan, dic biét NDT nudc ngoai, ma con 1a mong
muén cia cac CTCK mudn gia ting doanh thu méi gidi va tu doanh, c6 thém cong
cu giam thiéu rai ro cho nghiép vu BLPHCK, cuia cic TCPH can tao lap thanh khoan
cho chting khoén. Trong thai gian vira qua, kha nhiéu giao dich ban khdng “tra hinh”
da duogc thuc hién trén thi truong dudi dang tu vay mugn chirng khoén gitra nhiing
NBT véi nhau hoic gitta CTCK véi khach hang. Pay 1a hé qua tat yéu caa viéc cam
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can trudc nhu cau thyuc té phét sinh. Thay vao d6, nha 1am luat nén cho phép thuc
hién kém theo co ché kiém soat va ché tai xir phat nghiém minh.

3.2.2.2. Hoan thién quy dinh vé cdc phuong thirc bdo 1dnh phat hanh ching
khodn va quy dinh vé té hop bdo 1anh

Mdt 14, can stra d6i mot sé quy dinh Vé cac phuong thirce BLPHCK dam bao su
thdng nhat caa phap luat. Theo d6, phuong thirc bao 1anh nd lyc téi da can duge dinh
nghia lai theo hudng quy vé& ban chat nghiép vu thuc su 1a dai Iy phan phéi ching
khoan thay vi cach dinh nghia hién hanh dé gay tranh cai va khé phan dinh. Nha lam
luat Viét Nam c6 thé tham khao céch thirc quy dinh caa phép luat Trung Quéc khi
ghi nhan vé phuong thiic nay 1a “chi thay mat TCPH béan ching khoan va sé tra lgi
S0 chitng khodn chiea ban hét vao cudi thoi han bdo lanh” 148 Viéc st dung tén goi
cho timg phuong thirc BLPHCK ciing nén theo thong 18 cac nudc tao diéu kién thuan
loi cho céc bén trong qué trinh &p dung. Nghi dinh s6 155/2020/ND-CP can bé sung
quy dinh hudng din vé viéc nay tao sy thong nhat gitra cac vin ban phap luat, tranh
tinh trang khong rd rang nhu hién nay.

Hai 13, can quy dinh cu thé vé t6 hop bao 1anh, dic biét vé vai trd va trach nhiém
ciia TCBL chinh déi voi t6 hop va TCPH. Xuat phat tir wu thé cua té hop bao lanh
nhu d3 phan tich tai muc 1.1.4. ciing nhu thyc tién trén TTCK Viét Nam, noi ma gia
tri timg dot chao ban chimg khoan ra cong chiing thuong vurot qua nang luc BLPHCK
ciia mot CTCK, nhu cau lién két gitta cac CTCK dé thuc hién nghiép vu BLPHCK
tat yéu phat sinh. Do vay, nhitng van dé lién quan dén t hop bao lanh duoc quy dinh
cu thé s& tao co s¢ phap ly rd rang gilp cac chu thé ty tin trién khai thuc hién, dam
bao tinh tuan thu phép luat. Theo quan diém cua ching t6i, nén quy dinh sau vé quy
trinh va ky thuat nghiép vu nham muc dich quan trong huéng dan cac TCBL thuc
hién trong diéu kién hoat dong BLPHCK chura that sy phat trién ¢ Viét Nam, ning
luc cac TCBL con han ché va chua c6 nhiéu kinh nghiém. Ching t6i dé xuat mot s6
noi dung co ban nhu sau:

- V& cAu tric t6 hop bao 1anh: gom mot TCBL chinh va cac TCBL thanh vién

- V& hinh thac phap ly: t6 hop bao lanh dugc hinh thanh trén co so Hop dong
dong bao 1anh, duoc ki két bang van ban giita cac TCBL. Vé hinh thuc, hop dong
phai bang van ban. Vé noi dung, phai bao gom nhiing diéu khoan t6i thiéu theo quy
dinh caa phép luat. Ching t6i s& dé cap sau van dé nay trong muc 4.2.3 cua luan an.

148 |_uat Chiing khoan ciia nuéc Cong hoa nhan dan Trung Hoa, Diéu 26.
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- Vé trach nhiém ctia TCBL chinh d6i véi TCPH va NDT: trén co s¢ uy quyén
cuia cac thanh vién td hop bao lanh, TCBL chinh dai dién cho t6 hop bao 1anh ki két
Hop dong BLPHCK véi TCPH va chiu trach nhiém vé toan bo hoat dong cua to hop
bao l4nh. O day, trach nhiém ciia TCBL chinh nén quy dinh 1a trach nhiém lién d6i
va riéng r&. Co nghia rang, TCBL chinh phai chju trach nhiém truéc TCPH va NPT
néu c6 thanh vién trong t6 hop bao 13nh vi pham cam két hoic nghia vu. Sau khi hoan
thanh nghia vy vai bén c6 quyén, TCBL chinh c6 quyén quay lai doi thanh vién vi
pham phai hoan tra lai minh phan nghia vu twong tmg da thuc hién thay cho ho. S¢
di can 4p dat trach nhiém nghiém ngat véi TCBL chinh bai hai Ii do: 1) xuat phat tir
vi tri, vai tro cia TCBL chinh va 2) bao vé lgi ich caia TCPH va NDT trén thi truong.

- V& quy trinh thanh Iap va hoat dong cua to hop bao 1anh: can quy dinh rd tur
khau TCBL chinh tiép can TCPH dé xem xét, phan tich tinh kha thi ciia dot chao bén;
tim kiém cac thanh vién cuaa té hop bao 1anh; dam phan va ki két Hop dong ddng bao
lanh trong d6 quy dinh cu thé trach nhiém cua tirng thanh vién va ty 18 huong phi bao
lanh; dai dién ki hop ddng BLPHCK véi TCPH:; t chiic thyuc hién; cac budc phdi két
hop trong viéc nhan/chuyén giao tién mua chirng khoan va ching khoan giita TCBL
chinh va cac thanh vién; giai thé t6 hop bao 1anh.

Nhitng noi dung lién quan dén té hop bao 1anh néu trén nén duoc quy dinh tap
trung trong van ban phap 1y riéng quy dinh vé hoat dong BLPHCK nhu kién nghi néu
tai muc 3.3.2.1.

3.2.3. Hoan thign quy dinh vé hinh thizc phap Iy ciia hogt déng bdo 1anh phat
hanh ching khoan

3.2.3.1. Hoan thién quy dinh vé hop dong dong bdo 1anh phat hanh ching khoan

Viéc hoan thién quy dinh vé to hop bao lanh nhu kién nghi di trinh bay tai muc
3.2.2.2 tao co so phap |y cho viéc thanh Iap va hoat dong cua toé hop bao lanh. Nhiing
quy dinh nay dong vai tro 1a nén tang, xac dinh quyén va nghia vu phap Iy cho céac
TCBL dam phan, thoa thuan nhiing noi dung co ban cua hop dong thanh lap to hop
bao 1anh, dong thoi 13 co sé giai quyét tranh chap sau nay (néu cd). Viéc hoan thién
quy dinh vé hop dong gitta cac TCBL ciing 1a mot phan thudc ndi dung hoan thién
phap luat vé to hop bao 1anh. Véi thuc trang phép luat hién hanh nhu d phan tich tai
muc 2.3, chung toi d& xuét can tap trung hoan thién quy dinh vé hop dong giira cac
TCBL gom hai van dé co ban sau:

Thiz nhdt, vé hinh thic cia hop dong, dé xuat bo sung quy dinh yéu cau r hop
dong gitra cac TCBL phai duoc lap thanh vin ban, dam bao co s phép ly viing chic
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cho cac bén thyuc hién va tuan thu.

Thet hai, vé noi dung cia hop dong, dé xuat quy dinh noi dung téi thiéu caa hop
ddng theo hudng liét ké cac diéu khoan co ban, ddng thdi UBCKNN nén ban hanh
mau biéu mang tinh huéng dan va tham khao nhu cach SEC di 1am & thi truong
chting khoan M§. Theo quan diém caa nghién ctu sinh, noi dung hop ddng giita cac
TCBL ti thiéu gom cac diéu khoan co ban sau:

a) Thong tin vé cac bén chu thé: tén, dia chi, m4 s6 doanh nghiép, nguoi dai
dién ki hop dong (ho tén, chirc vu, gidy ay quyén - dbi véi truang hop ngudi ki khong
phai la ngudi dai dién theo phép luat).

b) Théng tin vé ching khoan dur kién nhan bao 1anh phat hanh: tén, loai, ménh
gia, tong sé ching khoén du kién chao ban, phuong thirc chao ban, thai gian du kién
chao ban, gia chao ban du kién.

¢) Cau trc to hop bao 1anh: phan dinh rd cac nhom thanh vién va ting thanh
vién thuoc nhém

d) Phuong thuc bao 14nh va pham vi cam két BLPHCK cua tirng thanh vién

e) Quy trinh phdi két hop thuc hién cam két bao 1anh mua chieng khoén

f) Phan b phi bao lanh giita cac thanh vién, thoi han va phuong thirc thanh
toan

g) Quyeén han, nghia vu cua ting loai thanh vién

h) Trach nhiém do vi pham hop dong

i) Phuong an xtr Iy va trach nhiém cua mdi bén trong trudng hop dot chao ban
bi hity bo

j) Giai quyét tranh chip

K) Hiéu luc thi hanh

biéu khoan dic biét quan trong trong hop dong gitra cac TCBL la noi dung vé
quyén han, trach nhiém caa TCBL chinh. Céc bén can thoa thuan rd trong hop dong
viéc iy quyén cho TCBL chinh duoc dai dién cho t6 hop bao lanh diing ra dam phan
va ki két hop dong BLPHCK véi TCPH. Pham vi iy quyén nén duoc mé rong dé
TCBL chinh ¢6 duoc su linh hoat can thiét trong qué trinh dam phan vi TCPH nhung
cling dam bao khong vuot qué kha niang dap wng cua cac thanh vién trong to hop. Vi
du nhu van dé phuong thirc bao 1anh phy thudc phan 16n vao kha niang chiu dung rui
ro cuia cac thanh vién nén can duoc cac bén xac dinh rd ngay trong hop dong giita cac
TCBL thay vi iy quyén dé TCBL chinh quyét dinh. Noi dung vé gia chao béan ching
khoan, gia chiét khau hoic phi bao lanh va cac diéu khoan khac trong hop dong
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BLPHCK, TCBL chinh c6 thé dugc uy quyén quyét dinh trong qua trinh thoa thuan
vai TCPH.

3.2.3.2. Hoan thién quy dinh vé hop dong bdo 1anh phéat hanh ching khoan

Can nhin nhan rang, BLPHCK 1a hoat dong con kha méi mé véi nhiéu CTCK
mac du thi truong da trai qua hon hai muoi nam hoat dong. Nhirng quy dinh khéng
rd rang, chua day di hoac mau thuin, chong chéo la mot trong nhitng nguyén nhan
can tro su phét trién caa hoat dong ndy, tao hanh lang phap 1y chua du vitng chéc dé
cac chu thé yén tam thuc hién. Khi xay ra tranh chap, mau thuan trong qua trinh thuc
hién hop dong, quyén loi chinh dang cua cha thé bi vi pham khong duoc bao vé mot
cach hop ly. Do vay, viéc hoan thién phép luat vé hop déng dich vu BLPHCK phat
hanh 1a vé cuing can thiét. Nghién ciu sinh kién nghi mot sé noi dung sau:

Thir nhat, thay viéc sir dung tén goi “cam két BLPHCK” bang “hop dong
BLPHCK” hoic “thoa thuan BLPHCK?” dé thé hién dung ban chat cua mot giao dich
thwong mai va phu hop véi théng 1é qudc té.

Thet hai, 4p dung céach thire quy dinh vé cac noi dung téi thiéu caa hop dong
BLPHCK theo cach dang st dung cho hop dong bao hiém va thoa thuan tin dung.14°
Phap luat khéng ban hanh mau biéu mang tinh bat budc p dung nhu hién nay ma chi
quy dinh cac diéu khoan tdi thiéu can c6 cua hop ddng, dam bao tinh diy du nhung
khéng qué cu thé, chi tiét dé cac chu thé c6 sy linh hoat nhit dinh trong qua trinh dam
phan, ki két hop ddng. Theo quan diém cua nghién cau sinh, hop dong BLPHCK can
c6 nhing noi dung téi thiéu sau:

a) Thong tin vé hai bén chu thé: tén, dia chi, ma s6 doanh nghiép, ngudi dai dién
ki hop dong;

b) Thong tin vé chimg khoan dugc bao 1anh: tén, loai, ménh gia, tong sé ching
khoan du Kién chao ban, phuong thtic chao ban, thoi gian du kién chao ban, gia chao
ban du kién;

¢) Noi dung cam két bao 1anh: phuong thirc bao 1anh, téng sé lugng chiing khoan
nhan bao 1&nh va s6 luong chiang khoan nhan bao 13nh cua tiing TCBL (néu thanh
lap to hop), gia chiét khau hoac gia ban cho TCBL;

d) Phan phdi chiing khoan: thoi gian phan phéi du kién, thoi gian du kién dang
ky va nop tién mua chiing khoan, thoi gian chuyén giao ching khoan cho NPT;

19 Phap luat bao hiém va phép luat ngan hang khdng ban hanh mau biéyu ma chi quy dinh nhitng ndi dung t‘éi
thieu phai co trong Hop dong bao hiém (bieu 13 Luat kinh doanh bao hiém 2000) va Thoa thuan cho vay (Pieu
23 Thong tu s6 39/2016/TT-NHNN ngay 30/12/2016).
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e) Thyc hién cam két bao Ianh: trach nhiém caa méi bén trong viéc phdi hop dé
xéac dinh két qua chao béan va sé lugng chiing khoan thyc té TCBL phai mua, téng sé
tién mua, thoi han va phuong thirc thanh toan tién, thoi han chuyén giao chizng khoan;

f) Phi bao lanh: cach tinh phi bao lanh, thoi han thanh toan, phuong thirc thanh
toan;

g) Quyén va nghia vu ciia mdi bén;

h) Trach nhiém do vi pham hop dong;

i) Phuong 4n xir ly va trach nhiém ciia moi bén trong truong hop dot chao ban
bi hay bo;

K) Giai quyét tranh chép;

1) Hiéu luc thi hanh.

Thuc trang hoat dong BLPHCK & Viét Nam cho thay, cho dén nay, hoat dong
nay chua that su phat trién twong xang vai vai trd cia né. Mot phan nguyén nhan
Xuat phét tir nang luc va kinh nghiém cua déi ngii cac CTCK trong béi canh phap luat
hién hanh vé hoat dong nay con kha so sai. Do vay, UBCKNN vin can thiét phai ban
hanh miu hop déng BLPHCK dé huéng dan cac cha thé trén thi truong nhung chi
nén ding & mac do tham khao, tranh tao su cing nhic trong giao dich thuong mai
doi hoi su tu do nhat dinh. Mau biéu hop dong nén duoc xay dung thanh ba loai khéac
nhau, tuong (g Vvoi timg phuong thic bao 1dnh phét hanh vi mdi phuong thic cé
dic thu riéng vé cach thac thuc hién, quyén va nghia vu cia mdi bén. Ngay nhu
TTCK My duogc coi la mot trong nhitng thi trueong ¢6 hoat dong bao 1&nh phat hanh
lau doi va phat trién nhat, cho dén nay, Uy ban ching khoan My (SEC) ciing van
cdng bd cac mau hop ddng BLPHCK theo timg phuong thirc trén trang thong tin dién
tir dé hudng dan cac chu the.

3.2.4. Hoan thién quy dinh vé gigi han an toan trong hoat déng bdo 1anh phat
hanh ching khoan

3.2.4.1. Can bé sung quy dinh yéu cau cong ty chizng khoan phdi ban hanh quy
dinh ngi bg vé hoat dgng bao 1anh phat hanh chizng khoan

Khi quyét dinh thuc hién BLPHCK theo phuong thirc cam két chac chin hoac
du phong cho mot dot chao ban, dong nghia véi viéc CTCK chap nhan quyét dinh
dau tu vao chimg khoan d6. Sy khéac biét so voi chimg khoan dau tu cua hoat dong
tu doanh nam & chd, s6 lugng va gia tri ching khoan dau tu trong hoat dong BLPHCK
thuong 16n nhung khong thé xac dinh cu thé ngay tir ddu ma phu thudc vao két qua
phan phéi chitng khoan. Mat khéc, viéc mua ching khoan nay 1a nghia vu cuia CTCK.
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CTCK khdng c6 quyén diéu chinh, hay bo, tam dirng trong qué trinh thuc hién. Chinh
Vi Vay, Cac van d¢é lién quan dén tiéu chi lya chon khach hang, nguyén tic danh gia,
xéac dinh mie do rui ro, tham quyén quyét dinh BLPHCK, viéc phan tan rai ro va gidi
han an toan ...can phai dugc 1am rd trong noi bo CTCK.

Pé nang cao hiéu qua quan ly hoat dong BLPHCK tir phia CTCK, ddng thoi
gitip cho viéc kiém soat tét hon tir phia co quan quan ly, nghién ctru sinh dé xuat b
sung quy dinh vé trach nhiém cia CTCK phai ban hanh quy dinh ndi bo vé hoat dong
BLPHCK véi t6i thiéu cac noi dung sau:

- Tiéu chi xac dinh mét khach hang, chinh sich BLPHCK ddi voi mot khach
hang, nguyén tac phan cap, ay quyén viéc quyét dinh thuc hién BLPHCK ddi voi mot
khach hang;

- Quy dinh v& han mic BLPHCK ddi véi mot khach hang va tong han mic
BLPHCK d6i véi céc khach hang; quy dinh viéc tuan thu cac han ché dau tu cua cong
ty va quy trinh xt 1y trong truong hop vi pham;

- Nguyén tic thdm dinh, x4c dinh mtc d6 rai ro BLPHCK theo ting phuong
thizc bao 1anh; quy dinh vé& phan tan rai ro bao lanh bing phuong thuc thanh lap t6
hop bao lanh;

- Nguyen tic tuan thu dao dtc nghé nghiép va cac han ché lién quan dén giao
dich chtng khoan duoc bao lanh ap dung d6i voi d6i ngii quan tri, diéu hanh va cac
nhan vién nghiép vu;

- Quy dinh quy trinh nghiép vu, quy trinh kiém soat noi va quy trinh quan tri rui
cua hoat dong BLPHCK.

Trach nhiém ban hanh quy dinh ndi bo trong hoat dong BLPHCK can phai duoc
nhin nhan 1a mot nguyén tic hoat dong nghiép vu cia CTCK va phai dugc ghi nhan
trong van ban co gia tri phap ly cao 1a Luat Chiing khoan. Riéng d6i véi cac quy trinh
nghiép vu, Véi tu cach 1a co quan quan 1y chuyén nganh, d&& nghi UBCKNN ban hanh
noi dung hudng dan cy thé, tao diéu kién thuan lgi cho qué trinh xay dung hé thong
quy trinh nghiép vu cta cac CTCK, dam bao tuén tha cac quy dinh cua phap luat,
tranh tinh trang ban hanh mang tinh d6i ph6 nhu hién nay.

3.2.4.2. Can hoan thién quy dinh vé gidi han an toan trong hoat déng bao 1anh
phat hanh ching khoan theo hiréng mé réng pham vi &p dung dé kiém sodt day dii
va hiéu qua cac rui ro

Kién nghi nham xay dung mot “hanh lang bién gidi” vé phong chéng rai ro,
dam bao an toan cho cac chu thé thuc hién hoat dong BLPHCK. Noi dung cu thé caa
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kién nghi nhu sau:

Thiz nhat, nha 1am luat can nhin nhan BLPHCK dué6i goc d 1a mot hoat dong
KDCK khi dit ra cac giéi han an toan, tir d6 quy dinh vé diéu kién thuc hién BLPHCK
noi chung thay vi chi quy dinh diéu kién thuc hién BLPHCK ra cong chung nhu hién
nay. Theo quan diém caa nghién cau sinh, viéc phan tach diéu kién thuc hién
BLPHCK theo phuong thirc chao ban chiing khoan khdng can thiét, bai trong ciing
diéu kién vé ching khoén bao 1anh, miac do rai ro cao nhat ma CTCK phai ganh chiu
gitta BLPHCK ra cong chiing va BLPHCK riéng 1é nhu nhau. CTCK muén thuc hién
BLPHCK déu can phai dap tmg cac diéu kién vé gidy phép, chi tiéu ATTC va muc
do doc lap trong mdi quan hé TCPH ma khong phu thudc vao phuong thic chao béan
chung khoan.

Thit hai, can nhin nhan lai mac d6 rai ro ciia phuong thirc bao 1anh du phong
dé xay dung gigi han an toan phu hop. Theo do, cac quy dinh vé& han ché BLPHCK
va giGi han ty 1¢ an toan dang 4p dung cho phuong thirc bao 1anh cam két chic chan,
can duoc mé rong cho phuong thirc bao l1anh dy phong. Kién nghi xuat phat tir hai li
do chinh: mét 13, mtc d6 rui ro cao nhat cua phuong thic dy phong va phuong thirc
cam két chac chin dbi vi TCBL nhu nhau; hai 13, voi viéc ghi nhan quyén wu tién
mua ¢ phan cua c6 dong hién hiru, phuong thic bao 1anh dy phong s& 1a phuong
thize dugc cac CTCK thudng xuyén sir dung, do vay, can thiét phai dat ra cac han
ché, gidi han dé dam bao an toan.

3.2.5. Hoan thign c&c quy dinh vé qudn Iy nha nwéc déi véi hoat déng bdo
lanh phat hanh ch#ng khoan

3.2.5.1. Can xé&c ldp lai vi tri, nhiém vy quyén han ciia UBCKNN dé nang cao
hiéu qua hoat déng quan Iy, phi hop véi théng Ié thé gidi va cac nguyén tac cua
I0SCO

Khi xay dung du thao Luat Chiing khoan c6 hai luong y kién khac nhau vé mo
hinh t6 chuc cua UBCKNN. Ludng y kién thi nhat cho ring UBCKNN can doc lap,
tryc thuoc Chinh phu dé khac phuc nhitng bét cap hién nay, giam bét cac khau trung
gian, dé cao trach nhiém, nang cao hiéu qua quan ly cia UBCKNN, phil hop véi kinh
nghiém va thong 18 qudc té. Con theo luong y kién thir hai, dé dam bao 6n dinh,
UBCKNN trugc mat van truc thuoc Bo Tai chinh, tuy nhién can ting tham quyeén
quan Iy nha nudc va bao dam tinh doc 1ap trong hoat dong. Vi quan diém than trong,
dat tinh 6n dinh cua thi trudng 1én hang dau, Quéc hoi di nhat tri lya chon mé hinh
thir hai. Tuy vdy, theo quan diém cua nghién ciru sinh, chi khi & vi tri 1a co quan doc
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lap, truc thugc Chinh Pha, UBCKNN méi c6 du diéu kién dé thuc hién hiéu qua chuc
ning quan 1y nha nudc vé ching khoan va TTCK, trong dé c6 hoat dong BLPHCK.
Quan diém nay xuat phat tir mot sé 1i do co ban sau:

Thet nhdt, dam bao cung cap cho UBCKNN du tham quyén dé thuc hién viéc
quan ly va giam sat TTCK mot cach hiéu qua. Véi tu cach 1a co quan ngang bd,
UBCKNN s& c6 quyén cha dong ban hanh cac van ban quy pham phép luat vé ching
khoéan va TTCK. Pay 1a cac vin ban quy dinh chi tiét cac diéu khoan cua luat va cac
nghi dinh, tao co s& phap Iy rd rang va cu thé cho hoat dong cua céc chu thé trén thi
truong dong thoi gilp cong tac giam sat va quan ly cia UBCKNN dugc d& dang hon.
Déi voi hoat dong BLPHCK, tham quyén ban hanh vin ban phap luat cia UBCKNN
c6 ¥ nghia dic biét quan trong trong diéu kién phép luat hién hanh diéu chinh hoat
dong BLPHCK con khé so sai va chung chung, thiéu cac quy dinh cu thé, mang tinh
huéng dan. Ngoai ra, sy doc 1ap trong vi tri phap 1y con giip UBCKNN duoc chi
dong dua ra cac quyét dinh xir ly kip thoi trude nhitng bién dong nhanh va nhay cua
TTCK, thay vi chi yéu bj giéi han trong trach nhiém bao céo co quan cap trén quyét
dinh nhu hién nay. Bién dong ciia TTCK Viét Nam lién quan dén sy bung né cua tréi
phiéu doanh nghiép trong khoang thai gian tir nim 2016 dén dau nim 2022 din dén
nhiéu hé luy cang cho thiy han ché vé thim quyén cuia UBCKNN anh hudng dén
hiéu qua hoat dong quan ly. Su kién huy 9 dot phat hanh trai phiéu riéng I¢ lién quan
dén vu an cua Tap doan Tan Hoang Minh cung sy chi dao qua cu thé, chi tiét cua Bo
Tai chinh trong Chi thi 01/CT-BTC ngay 25/04/2022 vé ting cuong kiém tra, giam
sat va chan chinh hoat dong phat hanh, du tu, cung cap dich vu trén thi truong tréi
phiéu doanh nghiép phét hanh riéng ¢ thé hién su bi dong caa UBCKNN trong cong
tac quan ly. Viéc mo rong tham quyén cia UBCKNN hoan toan phi hop véi khuyén
nghi cua cac chuyén gia Dy an VIE32 can thuc hién day du cac nguyén tac tir 10 dén
15 ciia I0SCO, 1a hai nhém nguyén tic vé dam bao thuc thi phap luat va hop tac trong
qua trinh quan ly*°,

Thet hai, nhiém vu phéat trién can bang, déng bo thi truong tai chinh theo Nghi
quyét s6 11-NQ/TW ngay 03/06/2017 cua Ban chap hanh trung wong vé hoan thién
thé thé kinh té thi truong dinh huéng xa hoi chu nghia da dat ra yéu cau can phai doi

150 Dy 4n VIE32 1a Dy 4n “Nang cao nang luc trong linh vic tai chinh” (Support Vietnam’s Securities Market
Consolidation and Improve Training Capacities” do Chinh phu Luxembourg tai trg cho Chinh phu Viét Nam,
nham hd tro UBCKNN hoan thién khung phap 1y diéu chinh TTCK, néng cao ning lyc cho cac can bo quan
ly, thanh vién tham gia thi truong, NDT.
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ma&i va cau trac lai thi truong tai chinh theo huéng nang cao vai trd cua thi truong
vén. Mudn vay, truéc hét, phai ning cao dia vi phap 1y va tinh doc 1ap cua UBCKN.
Véi vai tro 13 co quan chuyén nganh quan Iy thi truong tién té, Ngan hang nha nudc
da duoc xac dinh vi tri 13 co quan ngang bo va thuc hién twong d6i hiéu qua chuc
ning quan ly trong thoi gian qua. UBCKNN ciing can dugc ghi nhan vi tri phép ly
tuong tu nhu Ngan hang nha nudc trong viéc quan ly TTCK. Mat khéac, quy mé TTCK
d3 ngay cang dugc md rong vai toe do ting trudng nhanh, san pham da dang, d6i
tugng tham gia nhiéu dit ra yéu cau quan ly ngay cang cao. Bén canh tham quyén,
UBCKNN ciing can ¢6 du ngudn luc vé& nhan sy va ngan sach dé thuc hién. La mot
co quan ngang bd, UBCKNN s& c6 diéu kién cha dong trong viéc co cau bd nhiém
nhan su hay str dung ngan sach phuc vu cho hoat dong quan ly caa minh.

Thet ba, bao dam tuan thu cac nguyén tic caa I0SCO dit ra ddi voi co quan
quan 1y nha nudc vé ching khoan. Bién hinh 1a nguyén tic yéu cau co quan quan ly
can hoat dong doc 1ap va cd trach nhiém trong viéc thuc hién chire niang, quyén han
ctia minh; phai c6 day du quyén han, nguon luc thich hop va niang luc dé thyuc hién
chtrc nang, quyén han cia minh. Viéc tiém can véi thong 18 qudc té sé gitip ting tinh
minh bach, nang cao hiéu qua van hanh thi trudng, nham dat duoc muc tiéu nang
hang TTCK Viét Nam trén danh sach céc thi trudng mai ndi trude nam 2025 di duoc
Thu tuéng Chinh phu chi ré trong Quyét dinh 242/QD-TTg phé duyét Bé 4n “Co ciu
lai TTCK va thi trudng bao hiém dén 2020 va dinh huéng dén nim 2025”.152

V& lau dai, c6 thé xem xét 4p dung md hinh gidm sét tai chinh hop nhat thay
cho m6 hinh giam sat theo linh vuc nhu hién nay khi thi truong tai chinh da dat dén
muc do phat trién nhat dinh.’%2 Sy phan tach NHNN giam sat linh vuc ngan hang,
UBCKNN giam sat TTCK va Bo Tai chinh vé bao hiém gay ra chinh sach khéng
dong b, 1am giam hiéu qua hoat dong cua thi truong tai chinh. Véi mé hinh giam sat

151 Trén thé gidi, cac TTCK duoc xép hang vao 3 nhém chinh, cao nhét 1a thi trueong phat trién (Developed
Market), tiép dén Ia thi truong méi noi (Emerging Market) va thap nhét I3 thi treong can bién (Frontier Market).
Morgan Stanley Capital International (MSCI) va Financial Times Stock Exchange (FTSE) Ia hai t6 chuc 16n
nhat vé xép hang thi truong, chuyén cung cap cac chi s6 thi trudng toan cau dugc cac quy Exchange Traded
Fund (ETF) st dung rong réi trén thé gioi. Mai té chirc c6 mot hé thong tiéu chi danh gia riéng nhung déu tap
trung vao céc khia canh co ban nhu: mirc d6 phat trién caa nén kinh té, sy 6n dinh vé chinh tri, quy md va tinh
thanh khoan cua thi truong, hiéu qua van hanh cuaa thi truong, kha ning tiép can thi truong cia NDT nudc
ngodi, kha nang luu chuyén dong vén...Hién tai, TTCK Viét Nam dang dugc xép vao nhém thi truong can
bién.

152 Kién nghi c6 tham khao dé xuit cua tac gia Nguyén Thi Thanh T tai Luan &n tién si luat hoc véi dé tai
“Hoan thién phéap luat diéu chinh hoat dong dau tu ciia Ngan hang thwong mai tai Viét Nam”, (2019), PH Luat
Ha Noi.



158

tai chinh hop nhat, chirc nang giam sat ngan hang, ching khoan va bao hiém déu do
mot co quan chiu trdch nhiém khéng chi ndng cao hiéu qua hoat dong cua thi truong
tai chinh ma con phu hop voi xu huéng giam sat tai chinh trén thé gisi. Tiéu biéu nhu
tai Nhat Ban, co quan Giam sat tai chinh Nhat Ban (FSA) la co quan quan ly chung
vé cac dich vu tai chinh (co ché chinh sach, xt phat hanh chinh), bao gom dich vu
ngan hang, bao hiém va chiing khoan. Trong d6, Uy ban chiing khoan va giao dich
(SESC) 1a co quan truc thuoc FSA chiu trach nhiém thanh tra giam sat d6i voi hoat
dong cia TTCK. Hoic tai Han Quéc, Uy ban dich vu tai chinh (FSC) 13 co quan giam
sat tai chinh doc 1ap, duoc thanh lap trén co sd tich hgp chire ndng giam sat tai chinh
cuia Bo Tai chinh va Kinh té va chirc nang gidam sat ctia Ngan hang Trung wong Han
Qudc nam 1998 va tich hop chirc ning thiét 1ap chinh sach tai chinh cua Bo Tai chinh
va Kinh té nam 2008, phu trach gidm sat tat ca cac to chic tai chinh tir ngan hang,
chang khoan, bao hiém dén phi ngan hang. Nam 1999, FSC da thanh lap ra Co quan
dich vu gidm sat tai chinh (FSS) c6 nhiém vu thanh tra tuan thi cac td chuc tai chinh,
theo ddi hoat dong cua thi truong von, dam bao 6n dinh thi truong tai chinh, bao vé
quyén loi khach hang va thuc thi céc nhiém vu khac theo phan cong cua FSC.

3.2.5.2. Bay nhanh qué trinh chuyén déi mé hinh qudn ly, gidm sét cac té chic
trung gian trén th; rruong ching khoan tir quan ly, giam sat tuan thuz sang mé hinh
quan Iy gidm sét dya trén rui ro nham téi wu héa nguon luc va nang cao hiéu qud
quan ly, giam sat

Trong nhimg nim gan ddy, gidm st trén co s& rui ro dang ndi 1én nhu mot xu
huéng chinh va duoc da sb cic co quan quan Iy tai cac trung tdm tai chinh sir dung.
Trong khu vuc, cac nudc ¢6 TTCK c¢6 trinh do twong duong Viét Nam nhu Trung
Qudc, Malaysia, Thai Lan...déu da lya chon md hinh nay dé quan ly, giam sét hoat
dong cua céc trung gian tai chinh. Do vay, viéc trién khai 4p dung mé hinh giam sat
rai ro tir ndm 2014 duoc coi 1a quyét dinh dung dan cia co quan quan ly thi truong
Viét Nam, thé hién qua nhiing thanh qua trong viéc tai cau tric hé théng cac CTCK
dua trén két qua danh gia, xép lai cac nhom to chuc trung gian nay. Sy ting truong
ménh mé& cua TTCK Viét Nam trong nhirng nam gan day thuc day sy phat trién ca vé
qui md va chat lugng ciia cac to chic trung gian cing véi sy da dang, phic tap cua
nhiéu san pham, dich vy, kém theo d6 1a su gia ting twong ang cua mic do rai ro.
Viéc chuyén doi mo hinh giam sat va day nhanh qué trinh thyc hién 1a yéu cau cap
thiét dé bao vé ca hé thong tai chinh va NDT trén thi truong, da duoc xac dinh 1a mot
trong nhitng giai phap duoc Thu tuéng Chinh phu yéu cau trong Quyét dinh s6 242
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QD-TTg ngay 28/02/2019 phé duyét Dé an “Co cau lai TTCK va thi truong bao hiém
dén nim 2020 va dinh huéng dén nam 2025

DPé mé hinh giam sat trén co s rui ro tao dong lec cho cac dbi twong giam séat
tu danh gia tinh hinh cua minh, trude hét, can hoan thién co ché phap 1y dé cac to
chic KDCK tré thanh don vi gidm séat cap mot trén thi truong. Quy dinh vé ché do
bao c4o va minh bach thong tin can dugc sira doi theo hudng nodi dung théng tin trong
cac béo céo cua CTCK phai cu thé, ré rang, minh bach, dic biét théng tin vé chi tiéu
cua ting nghiép vu kinh doanh. Ngoai viéc sém ban hanh quy ché huéng dan viéc
thiét 1ap va van hanh hé théng quén tri rai ro caa CTCK thay thé Quyét dinh 105/QD-
UBCK da khong con pht hop, UBCKNN c6 thé xem xét ban hanh mot co ché ty
danh gia cho phép cac td chirc trung gian c6 thé ty danh gia muc d6 rui ro caa minh,
gigi thiéu cac cong cu giam thiéu rai ro can thiét, cac bién phap theo doi va kiém soat
rai ro tiém tang trong té chirc va hoat dong.

Vé phia UBCKNN, ciing can 1am rd hon nita y nghia phén loai ciing nhu bién
phap xu 1y dbi voi cac CTCK hoat dong yéu kém va tinh chat can thiép ddi véi cac
CTCK dat duoc tirng mic xép hang trong hé théng CAMEL. Cac CTCK con chiu rui
ro tur thi truong trong khi bo chi tifu CAMEL chua danh gia dugc mirc @6 nhay cam
V6i rai ro thi truong. UBCKNNN can nghién ctru dua thém chi tiéu S- Sensitivity to
market risk (D6 nhay thi truong hay Muc d6 nhay cam véi rui ro thi truong) dé hoan
thién hé thdng chi tiéu CAMELS nhiam gidp cho viéc danh gia cac CTCK duoc toan
dién hon. UBCKNN c6 thé ap dung tan suit thanh tra it nhit méi nim mét lan dbi
V6i cac CTCK c6 nguy co rii ro cao va tac dong Ién va 03 nim moét lan voi CTCK
c6 nguy co va tac dong thap nhu cach lam cua thi trudng Malaysia dang &p dung. Bén
canh do, dé c6 thé thuc hién hiéu qua mé hinh giam sét rai ro, doi hoi UBCKNN phai
xay dung va trién khai chién lugce dao tao ning cao nang luc ctia doi ngili nhan sy 1am
cong tac quan ly, giam sat.

C6 thé noi, viéc thay d6i md hinh giam sat chac chin s& doi mat voi nhiing thach
thizc nhat dinh, doi hoi su thay doi trong tu duy va yéu cau cao vé nang lyc cua nhiing
ngudi quan ly, xay dung mot khung phép ly pht hop va su chuan bi ki ludng tir phia
cac t6 chuc trung gian. Su chuyén d6i nay s& mat thoi gian, cong suc va tién bac
nhung bat budc phai thuc hién dé hudng toi mét TTCK an toan, lanh manh va on
dinh.



160

3.2.5.3. Xdc dinh rd cac hanh vi vi pham phép ludt vé hoat déng bdo 1anh phét
hanh ching khoan dong thoi tang ché tai xi Iy, dam bdo tinh ran de cua phap lugt

Déi vai cac hanh vi vi pham phép luat vé BLPHCK, trudc tién, nha lam luat can
phan dinh rd nhém hanh vi vi pham quy dinh vé chao béan chting khoan va nhém hanh
vi vi pham quy dinh vé kinh doanh chiing khoan dé tranh sy diéu chinh triing lap nhu
hién nay khi cing mot hanh vi vi pham bi 4p dung hai lan ché tai xtr phat. Theo do,
cac hanh vi vi pham quy dinh vé nghia vu cdng b thong tin vé dot chao ban, nghia
vu tuan tha quy dinh vé viéc phan phdi chitng khoan, xac nhan hd so chao ban ching
khoan nén duoc xac dinh thudc nhém hanh vi vi pham quy dinh vé chao béan chimng
khoan, bao gom chao ban riéng Ié va chao ban ra cong chiing. Nhém hanh vi vi pham
quy dinh vé kinh doanh chirng khoan sé& bao gém: 1) Vi pham quy dinh vé diéu kién
thuc hién BLPHCK (diéu kién vé gidy phép hoat dong, diéu kién vé chi tiéu ATTC
va diéu kién vé méi lién quan dén TCPH) va 2) Vi pham quy dinh vé cac han ché va
giéi han can tuan thu khi thuc hién BLPHCK (bao gom vi pham vé cac truong hop
khong duoc phép nhan BLPHCK, bao ldnh vuot qué tong gia tri chiung khoan dugc
phép bao 1anh va vuot qué tong han mirc dau tu cia CTCK).

Bén canh d6, phap luat can quy dinh bd sung mot s hanh vi vi pham phép luat
vé BLPHCK con dang bi bo tréng. Cu thé nhu: hanh vi vi pham quy dinh vé viéc st
dung tién dat mua ching khoan cia NDT ma TCBL ty v sir dung trudc khi chuyén
giao cho TCPH; hanh vi cdng bé thong tin vé dot chao ban cho NDT khong chinh
xéac va ddy du hodc hanh vi ki két cac hop dong BLPHCK cam két chéc chén trong
thoi gian TCBL bi kiém soét.

Dang thai, ché tai xa phat vi pham hanh chinh d6i véi cac hanh vi vi pham quy
dinh vé BLPHCK can duoc ting manh theo huéng ty & thuan véi tinh chat va mac
d6 hau qua gy ra ciing nhu khoan lgi nhuan bat hop phéap thu dugc dé dam bao tinh
chat rian de. Hién nay, mic xu phat tién dbi voi cac hanh vi vi pham phép luat veé
BLPHCK ¢ Viét Nam qua thap. Muc phat tién cao nhat méi 1a 600.000.000 VND,
dang dugc &p dung cho hanh vi khong thuc hién BLPHCK ra céng ching theo cam
két trong ho so dang ky chao ban. Vé van dé nay, Luat Ching khoan Trung Quéc
(Piéu 83, 84) quy dinh ché tai rat nghiém khic va manh mé. Cu thé, truong hop
CTCK thuc hién BLPHCK ma khong dugc phep sé phai ngung viéc bao 1anh, tich
thu thu nhap bat hop phép va phat tién tir 1 dén 10 lan thu nhap bat hop phap. Néu
thu nhap bat hop phap dudi 1.000.000 Nhan dan té (CNY) s& bi phat tién tir 1.000.000
Nhan dan CNY (twong duong 3,4 ty VND) dén 10.000.000 CNY (twong duong 34 ty



161

VND), néu nghiém trong sé& bi dinh chi hoic thu hdi gidy phép kinh doanh. Trudng
hop CTCK vi pham quy dinh V& trach nhiém kiém tra tinh xac thuc va day dua caa hd
so chao ban chting khoan ra cong chiing, CTCK c6 thé bi phat tién tir 500.000 CNY
dén 5.000.000 CNY. Tham chi, ngudi chiu trach nhiém truc tiép cia CTCK ciing cd
thé bj phat tién tir 200.000 CNY dén 2.000.000 CNY. Nha lam luat Viét Nam c6 thé
tham khao céch thic quy dinh ché tai xir phat cua phap luat Trung Quéc. Chi khi muc
d6 ché tai khién cac chu thé phai e so, luc d6 tinh chat ran de, tring phat caa ché tai
mai c6 gia tri. Ngoai ra, phai nghién cau xay dung cac quy dinh vé cach tinh khoan
thu 161 bat hop phap, khoan thiét hai d6i voi NPT ddi véi cac hanh vi bi cam, hanh
Vi ¢6 ché tai xtr ly ca hanh chinh va hinh sy trong linh vuc ching khoan.

Tuong tu, ché tai hinh si 4p dung cho cac phap nhan thuong mai la cha thé cua
t6i c6 y cong bd thong tin sai léch hodc che giau thdng tin trong hoat dong chang
khoan quy dinh tai Diéu 209 Bé luat hinh sy can duoc siét chit hon. Hinh phat tién
cling phai duoc quy dinh theo hudng ty 18 thuan vai s6 loi bat chinh thu duoc hodc
muc do thiét hai cua NDT. Céc trudng hop &p dung ché tai “cam kinh doanh, cam
hoat dong trong mot sé linh vuc nhat dinh” ciing can duoc cu thé hda. Dong thoi,
phap luat ching khoan va TTCK phai b sung quy dinh xt 1y trudng hop cac CTCK
bi &4p dung ché tai nay.
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Két luan chuong 3

Tur viéc nghién ctu I luan phap luat vé BLPHCK va nghién ctiu thuc trang phap
luat hién hanh vé BLPHCK & Viét Nam cho thdy, viéc hoan thién phap luat vé
BLPHCK I yéu cau khach quan va cap thiét.

Trudéc tién, luan an d3 dua ra mot s6 dinh huéng co ban, yéu cau viéc hoan thién
phap luat vé BLPHCK phai tuan theo, bao gém: viéc hoan thién phap luat vé
BLPHCK phai phi hop véi chu truong, dinh huéng ciua Pang va Nha nudc vé phat
trién thi truong tai chinh; phi hop véi muyc tiéu co cau lai TTCK ndi chung va cac to
chic KDCK ndi riéng; phai dap tng nhu cau hoi nhap qudc té trén co s& danh gia
thuc trang thi truong tai chinh Viét Nam; dam bao tinh an toan hé théng va tinh 6n
dinh thi truong, dong thoi dam bao hai hoa loi ich caa cac bén cha thé lién quan.

Trén co s& nhiing bét cap, han ché cua phap luat vé BLPHCK di duoc 1am rd
theo timg nhom quy dinh tai chuong 2, ddng thoi cian ctir mot s6 dinh huéng co ban
néu trén, luan an da dua ra nhitng kién nghi giai phap cu thé tuong tng véi tirng nhém
quy dinh nhim hoan thién phap luat vé BLPHCK, nang cao hiéu qua ap dung trén
thuc té. D6 1a cac kién nghi hoan thién quy dinh vé chu thé thuc hién; hoan thién quy
dinh vé ndi dung nghiép vu va cac phuong thirc bao 1anh; hoan thién quy dinh vé hinh
thirc phép ly cia BLPHCK; hoan thién quy dinh vé gigi han an toan trong hoat dong
BLPHCK va hoan thién quy dinh vé& quan 1y nha nuéc déi voi hoat dong BLPHCK.
Nhiing giai phap cu thé duoc trinh bay chinh Ia nhitng doi héi can phai thuc hién dé
phap luat vé BLPHCK thyc su tré thanh hanh lang phap 1y vitng chéc cho hoat dong
BLPHCK phét trién.
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KET LUAN

Trén co s nghién ciru nhitng van dé 1i luan va thyc tién phap luat vé BLPHCK
& Viét Nam, c6 thé rat ra mot sb két luan chinh lién quan dén két qua nghién ciru cua
luan an nhu sau:

Thiz nhat, BLPHCK la mot hoat dong KDCK nhung ¢ su khéc biét nhat dinh
vé dic diém va vai tro so vai cac hoat dong KDCK khéc. Viéc nghién ctu cac van dé
i luan vé BLPHCK c6 ¥ nghia quan trong, lam co s& dé danh gia thuc trang phép luat
hién hanh tir d6 dé xuat, kién nghi cac giai phap hoan thién nham dap wng nhu cau
thuc tidn cua thi trudng. Trong khi d6, viéc nghién cau Ii luan phap luat vé BLPHCK
thong qua nghién ciru cac nguyén tac phap Ii co ban dé xay dung phép luat vé BLPHCK
VA Cau tric phap luat vé BLPHCK gitip xac dinh pham vi va mirc d6 diéu chinh cua
phap luat, 13 co s& nghién ctu thuc trang phép luat vé BLPHCK hién nay ¢ V1t Nam.

Thet hai, viéc nghién cau thuc trang phap luat vé BLPHCK c6 ¥ nghia quan
trong cho viéc xay dung va hoan thién phép luat vé BLPHCK trong thoi gian tgi. Két
qua nghién ciu cho thiy, phap luat vé BLPHCK ¢ Viét Nam da dat duoc mot sb
thanh tyu nhat dinh nhung bén canh dé, van ton tai nhitng bat cap, han ché can dugc
duoc sira ddi, bo sung. Viéc phan tich, danh gia nhitng bét cap, han ché duoc nghién
ctru sinh thyuc hién di voi timg nhom quy dinh cau thanh phap luat vé BLPHCK.

Thet ba, viéc hoan thién phép luat vé BLPHCK la hét sic can thiét trong giai
doan hién nay. Qué trinh hoan thién phap luat vé BLPHCK phai dam bao cac dinh
hudng sau: (i) dam bao phu hgp véi chu truong, dinh hudng cua Pang va Nha nudc
vé phat trién thi trudng tai chinh; (i) phi hop véi muc tiéu co cu lai TTCK noi chung
va cac t6 chic KDCK néi riéng; (iii) dap ung nhu cau hdi nhap quéc té trén co so
danh gi4 dang, day du vé thuc trang thi truong tai chinh Viét Nam hién nay va (iv)
dam bao tinh an toan hé théng va tinh on dinh thi trudng, cling nhu dam bao hai hoa
loi ich cuia cac bén lién quan. Theo hudng d6, luan an dua ra mot sé giai phap co ban
va cu thé nham hoan thién phap luat vé BLPHCK trong thoi gian t6i, qua dé xay dung
dugc hanh lang phép ly viing chic thic day hoat dong BLPHCK phét trién.

Tom lgi, BLPHCK la hoat dong ngan hang dau tu truyén thong, co lich sir phat
trién hang traim nam trén thé gidi, giit vai tro dic biét quan trong, song hanh cling sy
phét trién cua thi truong von néi riéng va thi truong tai chinh néi chung. Cac nha
quan Iy Viét Nam can nhin nhan lai vai trd quan trong ctia hoat dong BLPHCK dé c6
chinh sach diéu chinh phd hop, gop phan hoan thanh myc tiéu phat trién mot thi
truong tai chinh dong bo va can bang.
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DANH MUC TAI LIEU THAM KHAO

Cac van kién cia Pang
Cuong linh xay dung dit nudc trong thoi ki qua d6 18n chi nghia x3 hoi (bd
sung, phat trién nam 2011).

Chién lugc phat trién kinh té x4 hoi giai doan 2021-2030.

Nghi quyét s6 11-NQ/TW ngay 03/06/2017 vé hoan thién thé ché kinh té thi
trrong dinh hudng xa hoi chu nghia.

Quyét dinh s6 368/QD-TTg ngay 21/03/2022 phé duyét Chién lugc tai chinh
dén nam 2030.

Nghi quyét s6 54/NQ-CP ngay 12/04/2022 ban hanh Chuong trinh hanh dong
ctia Chinh phu thuc hién Nghi quyét caa Qudc hoi vé Ké hoach co cau lai nén
kinh té giai doan 2021-2025.

Quyét dinh sb 242/QD-TTg ngay 28/02/2019 phé duyét Dé an “Co cau lai
TTCK va thj truong bao hiém dén nam 2020, dinh huéng dén nam 2025”.
Cac van ban quy pham phéap luat

Bo luat Dan su s6 91/2015/QH13 ngay 24/11/2015.

Luat Thuong mai s6 36/2005/QH11 ngay 14/06/2005.

Luat Doanh nghiép sé 59/2020/QH14 ngay 17/06/2020.

Lu4t ban hanh vin ban quy pham phép luat s6 80/2015/QH13 va Luat stra dbi,
bd sung mot sé diéu cua Luat ban hanh vin ban quy pham phép luat sb
63/2020/QH14 ngay 18/06/2020.

Luat Chung khoan s6 54/2019/QH14 ngay 26/11/2019.

Nghi dinh s 153/2020/ND-CP ngay 31/12/2020 quy dinh vé chao bén, giao
dich trai phiéu doanh nghiép riéng 1¢ tai thi truong trong nudc va chao ban tréi
phiéu doanh nghiép ra thi truong quoc té.

Nghi dinh s6 155/2020/ND-CP ngay 31/12/2020 quy dinh chi tiét thi hanh mot
s6 diéu cua Luat Chirng khoan.

Nghi dinh s6 156/2020/ND-CP ngay 31/12/2020 quy dinh xt phat vi pham hanh
chinh trong linh vyc chirng khoan va thi truong ching khoan.

Nghi dinh sé 128/2021/NB-CP ngay 30/12/2021 sira d6i, b6 sung mot s6 diéu
ctua Nghi dinh s6 156/2020/ND-CP ngay 31/12/2020 quy dinh xtr phat vi pham
hanh chinh trong linh vuc chirng khoan va thi truong ching khoan.

Nghi dinh s6 126/2017/ND-CP ngay 16/11/2017 vé chuyén doanh nghiép nha
nudc va cong ty trach nhiém hiru han mot thanh vién do doanh nghiép nha nudc
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dau tu 100% von diéu Ié thanh cong ty c¢6 phan; Nghi dinh s6 140/2020/ND-CP
ngay 30/11/2020 stra dbi, b6 sung.

Théng tu sb 91/2020/TT-BTC ngay 13/11/2020 quy dinh chi tiéu an toan tai
chinh va bién phap xur 1y d6i véi t6 chire KDCK khong dap tng chi tiéu an toan
tai chinh.

Thong tu s6 96/2020/TT-BTC ngay 16/11/2020 huéng dan cdng bé thong tin
trén TTCK.

Thong tu s6 102/2021/TT-BTC ngay 17/11/2021 quy dinh gia dich vu trong
linh vuc chiing khoan 4p dung tai céc t6 chac KDCK, ngan hang thuong mai
tham gia vao TTCK Viét Nam.

Thong tu s6 118/2020/TT-BTC ngay 31/12/2020 huéng din mot sé noi dung
vé chao ban, phat hanh ching khoan, chao mua cong khai, mua lai cd phiéu,
dang ki cong ty dai chdng va huy tu cach coéng ty dai chdng.

Thong tur 121/2020/TT-BTC ngay 31/12/2020 quy dinh vé hoat dong cua
CTCK.

Thong tu s6 210/2014/TT-BTC ngay 30/12/2014 hudng dan ké toan &p dung
d6i voi CTCK va Théong tu s6 334/2016/TT-BTC ngay 27/12/2016 stra d6i, bo
sung.

Thong tu s6 21/2019/TT-BTC ngay 11/04/2019 huéng dan viéc ban cb phan lan
dau va chuyén nhuong phan vén nha nude theo phuong thic dung s6.

Quyét dinh sé 538/QD-BTC ngay 22/03/2016 quy dinh nhiém vuy, quyén han va
co cAu t6 chirc cua cac Vu va Vian phong thuoc UBCKNN va Quyét dinh sé
950/QD-BTC ngay 19/06/2018 sira d6i, b sung mot sé diéu cua Quyét dinh sd
538/QP-BTC.

Quyét dinh sé 617/QD-UBCK ngay 09/10/2013 ban hanh Quy ché huéng dan
xép loai CTCK.

Quyét dinh sé 105/QD-UBCK ngay 26/02/2013 vé viéc ban hanh quy ché
huéng dan viéc thiét 1ap va van hanh hé thdng quan tri rai ro cho CTCK.
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Phu luc 1: Tong hep doanh thu hoat dong BLPHCK, Pai li phat hanh

ciia mdt s6 CTCK

Don vi: VND
STT CTCK 2018 2019 2020

Cong ty co phan ching

1 | khoan Ky Thuong 1,226,662,557,173 | 1,163,910,142,131 | 1,590,655,029,995
Cong ty co phan ching

2 | khoan Tan Viét 5,000,000,000 32,940,000,000 | 166,110,000,000
Cong ty cb phan ching

3 | khoan Sai Gon — Ha Noi 50,150,000,000 | 126,918,670,182 84,232,318,184
Cong ty TNHH Chirng
khoan Ngan hang TMCP

4 | ngoai thuong Viét Nam 15,549,652,369 26,054,528,940 51,202,121,739
Cong ty co phan ching

5 | khoan VNDIRECT 17,870,966,190 23,726,357,435 34,775,482,452
Cong ty co phan ching

6 | khoan SSI 2,294,659,091 28,835,160,883 32,749,530,273
Cong ty cd phan ching
khoan Ngan hang Céng

7 | thuong Viét Nam 2,595,000,000 9,380,000,000 22,470,000,000
Cong ty co phan ching

8 | khoan VIX 10,510,760,000 5,425,000,000 16,243,600,000
Cong ty co phan ching

9 | khoén Bao Viét 279,843,553 62,602,909 14,621,418,127
Cong ty co phan ching

10 | khoan Rong Viét 0 0 13,200,000,000
Cong ty co phan ching

11 | khoan KB Vi¢t Nam 13,302,636,364 10,578,613,635
Cong ty co phan ching
khoan Ngan hang dau tu

12 | va phat trién Viét Nam 3,707,500,000 445,000,000 8,740,000,000
Cong ty cd phan chung

13 | khoan Agribank 2,087,224,111 2,867,740,566 3,961,655,597
Cong ty co phan ching

14 | khoan Ban Viét 3,307,742,508 1,993,863,636 2,600,000,000
Cong ty TNHH Chung

15 | khoan Shinhan Viét Nam 335,000,000 200,000,000
Cong ty co phan ching

16 | khoan Asean 0 205,000,000 100,000,000
Cong ty co phan ching

17 | khoan MB 219,800,822 80,434,783 18,113,149
Cong ty co phan ching

18 | khoan Kis Viét Nam 6,028,242 0 8,505,380




Cong ty c¢d phan ching

19 | khoan FPT 270,000,000 0
Cong ty co phan ching

20 | khoan Tién phong 4,660,000,000 320,000,000
Cong ty co phan ching

21 | khoan Dau khi 39,347,962 136,363,636
Cong ty co phan ching

22 | khoan Tri Viét 25,000,000 30,000,000

Nguén: Tac gid tong hop tir B4o céo tai chinh duoc cong bé trén trang théng tin dién
tir cua cac CTCK.



Phu luc 2: Tong hep tinh hinh Vén diéu 1é va cap phép thuc hién

BLPHCK tai cac CTCK

(Tinh d@én 31/12/2021)

Bdng A. Tinh hinh Vén diéu 1¢ va cap phép thuc hién BLPHCK tgi cadc CTCK

Stt

CTCK

Von diéu 1€

Puoc cip phép

(VND) BLPHCK
1 | Cong ty cb phan ching khoan SSI 9,847,500,220,000 X
2 | Cong ty ¢ phan chig khoan VNDIRECT 4,349,446,870,000 X
3 | Cong ty TNHH Chtrng khoan Mirae Asset 6,590,500,000,000 X
4 | Cong ty c6 phan ching khoan VPS 5,700,057,000,000 X
Cong ty cb phan ching khoan Thanh phd Ho Chi
5 | Minh 4,580,523,670,000 X
6 | Cong ty co phan chimg khoan Ban Viét 3,330,000,000,000 X
7 | Cong ty co phan chimg khoan Sai Gon — Ha Noi 3,252,650,270,000 X
8 | Cong ty ) phﬁn ching khodn Kis Viét Nam 3,761,579,550,000 X
9 | Cong ty cd phan chimg khoan KB Viét Nam 3,001,686,130,000 X
10 | Cong ty TNHH Chtrng khodn ACB 3,000,000,000,000 X
11 | Cong ty ¢b phan chimg khoan VIX 2,745,952,290,000 X
12 | Cong ty co phan ching khoan MB 2,676,183,240,000 X
13 | Cong ty co phan ching khoan Tan Viét 2,639,000,000,000 X
Cong ty TNHH MTV Chung khoan Maybank Kim
14 | Eng 2,200,000,000,000 X
15 | Cong ty co phan chimg khoan Agribank 2,120,000,000,000 X
16 | Cong ty TNHH Chirng khoan Yuanta Viét Nam 2,000,000,000,000 X
17 | Cong ty cb phan chtng khoan Tién phong (TPBS) | 2,000,000,000,000 X
18 | Cong ty TNHH Chirng khoan Shinhan Viét Nam 1,912,600,000,000 X
19 | Cong ty ¢ phan chimg khoan FPT 1,475,672,970,000 X
20 | Cong ty c6 phan chimg khoan APG 1,463,066,120,000 X
21 | Cong ty ¢ phan chimg khoan Phii Hung 1,400,000,000,000 X
Cong ty c¢o phan chtng khoan Ngan hang Sai Gon
22 | Thuong Tin 1,266,600,000,000 X
23 | Céng ty TNHH Chung khoan NH Viét Nam 1,239,000,000,000 X
Cong ty c6 phan chimg khoan Ngan hang dau tu va
24 | phat trién Viét Nam 1,220,700,780,000 X
25 | Cong ty cd phan ching khoan K§ Thuong (TCBS) | 1,124,246,800,000 X
26 | Cong ty cd phan chung khoan Tri Viét 1,120,154,610,000 X
27 | Cong ty cd phan ching khoan Thién Viét 1,070,751,840,000 X
Cong ty c6 phan ching khoan Ngan hang Cong
28 | thuwong Viét Nam 1,064,365,760,000
29 | Cong ty cd phan chiung khoan Rong Viét 1,051,046,650,000




Cong ty cd phan chung khoan Everest

30 1,030,004,000,000 X
31 | Cong ty cd phan chimg khoan HDB 1,023,000,000,000 X
32 | Cong ty cd phan chimg khoan Thanh Cong 1,009,799,820,000 X
33 | Cong ty cd phan ching khoan An Binh 1,000,439,880,000 X
34 | Cong ty c6 phan chimg khoan KS 1,000,373,030,000 X
35 | Cong ty ) phﬁn chuing khodn Asean 1,000,000,000,000 X
Cong ty TNHH Chung khoan Ngan hang TMCP
36 | ngoai thuong Viét Nam 1,000,000,000,000 X
37 | Cong ty c6 phan chimg khoan Quéc Gia 1,000,000,000,000 X
38 | Cong ty cd phan chimg khoan Pai Nam 1,000,000,000,000 X
39 | Cong ty ¢d phan chimg khoan Pa Ning 1,000,000,000,000 X
40 | Cong ty ) phﬁn ching khodn Pinetree 970,000,000,000 X
41 | Cong ty c6 phan chiing khoan BOS 969,225,000,000 X
42 | Cong ty cb phan ching khoan AIS 915,000,000,000 X
43 | Cong ty c6 phan ching khoan JB Viét Nam 900,000,000,000 X
Cong ty c¢b phan ching khoan Chau A Thai Binh
44 | Duong 830,000,000,000 X
45 | Cong ty c6 phan ching khoan Nhat Viét 802,500,000,000 X
46 | Cong ty c6 phan chimg khoan SmartInvest 800,000,000,000 X
47 | Cong ty c6 phan chimg khoan Bao Viét 722,393,700,000 X
Cong ty c6 phan ching khoan Guotai Junan (Viét
48 | Nam) 693,500,000,000 X
49 | Cong ty c6 phan chimg khoan Dau khi 598,413,000,000 X
50 | Cong ty cd phan chimg khoan Bao Minh 569,999,860,000 X
51 | Cong ty co phan chimg khoan Phd Wall 503,000,000,000 X
Cong ty TNHH MTV Chung khoan Ngén hang
52 | Pong A 500,000,000,000
53 | Cong ty c6 phan chimg khoan Funan 459,000,000,000
54 | Cong ty cO phan ching khoan Beta 400,000,000,000
Cong ty cb phan ching khoan Thuong mai va Cong
55 | nghiép Viét Nam 341,333,000,000
56 | Cong ty co phan chung khoan Stanley Brothers 339,000,000,000
57 | Cong ty cd phan chimg khoan Hoa Binh 329,999,800,000
58 | Cong ty cd phan ching khoan Qudc té Hoang Gia 300,000,000,000
59 | Cong ty cd phan ching khoan SaigonBank Berjaya 300,000,000,000
60 | Cong ty cd phan chimg khoan Nhat Ban 300,000,000,000
61 | Cong ty cd phan chimg khoan Qudc té Viét Nam 300,000,000,000
62 | Cong ty c6 phan chimg khoan Viét Thanh 300,000,000,000
63 | Cong ty cd phan chimg khoan Thu d6 300,000,000,000
64 | Cong ty cd phan chimg khoan Hai Phong 291,810,960,000
65 | Cong ty co phan chimg khoan Vina 273,599,980,000




66 | Cong ty co phan chimg khoén ASC 268,800,000,000
67 | Cong ty cd phan chimg khoan Navibank 252,000,000,000
68 | Cong ty cd phan chimg khoan Lién Viét 250,000,000,000
69 | Cong ty cd phan chimg khoan Pai Viét 250,000,000,000
70 | Cong ty c6 phan chimg khoan SJC 203,000,000,000
71 | Cong ty c6 phan chimg khoan EuroCapital 200,000,000,000
72 | Cong ty cd phan chimg khoan VSM 200,000,000,000
73 | Cong ty c6 phan chimg khoan Alpha 175,858,200,000
Cong ty cd phﬁn ching khoan Ngan hang phat trién
74 | nha dong bang Song Ctru Long 170,000,000,000

75 | Cong ty cd phan chung khoan Kién thiét Viét Nam 168,000,000,000

76 | Cong ty ) phﬁn ching khodn Globalmind Capital 155,000,000,000

77 | Cong ty ) phﬁn chung khoan Viét Tin 138,000,000,000
78 | Cong ty cd phan ching khoan Sen Vang 135,000,000,000
79 | Cong ty TNHH Chung khoan RHB Viét Nam 135,000,000,000
80 | Cong ty cd phan ching khoan CV 90,000,000,000
81 | Cong ty cd phan ching khoan HVS Viét Nam 50,200,000,000
82 | Cong ty cd phan chiung khoan Viét 37,500,000,000
Cong ty TNHH tu van dau tu Chimg khoan TC
83 | capital Viét Nam 20,823,458,000

Nguén: Tac gia tong hop tir Bao céo tai chinh cua cac CTCK va thdng tin do

UBCKNN cong bé trén trang théng tin dién tir.




Bdng B. Téng hep tinh hinh Vén diéu 1¢ tai cac CTCK

Hang muc Théng sb szzgiglglg(zz)

Tong s6 CTCK, trong dé: 83

- S6 lvgng CTCK duoc cip phép BLPHCK 57 69%
- 86 lugng CTCK khéng ¢6 BLPHCK 26 31%
- SO lugng CTCK duoc cap phép tir 3 nghi€p vu trd

lén 79 95%
Trung binh VDL CTCK 1,279 ty VND

Trung binh VDL CTCK c6 BLPHCK 1,770 ty VND

Trung binh VDL CTCK khong ¢c6 BLPHCK 202 ty VND

Téng s6 CTCK dugc cap phép BLPHCK, trong do: 57

- S6 lugng CTCK ¢6 VDL > 3000 ty 10 18%
- S6 lugng CTCK ¢6 VDL > 2000 ty 17 30%
- S6 lugng CTCK ¢6 VDL > 1000 ty 39 68%
- S6 lwong CTCK ¢6 VDL > 500 ty 52 91%




Phu luc 3: Tong hop cac dot chao ban cé phiéu va trai phiéu ra cong
chung nam 2020, 2021

Bdng A: Cdc dpt chao ban cé phiéu ra cong chiing nim 2020

Poi 61 Ghié Téne eij tri
0 lugng chao ong gia tri
STT TCPH womg | chaoban | ban (VND)
(VND)

Cong ty co phan Dau tu _
va xdy dyng Binh Duong | Cb dong

1 | ACC hién hiru 20,000,000 | 10,000 200,000,000,000
Téng Cong ty c6 phan C6 dong

2 | Bao hiém Hang khong hién htru 20,000,000 | 10,000 200,000,000,000
Cong ty c6 phan Cang C6 dong

3 | Quang Ninh hién htru 25,000,000 | 13,500 337,500,000,000

C6 dong

4 | Ngan hang TMCP Viét A | hién hiru | 150,499,590 | 10,000 | 1,504,995,900,000
Cong ty c6 phan Thiy C6 dong

5 | bién Gia Lai hién htru 10,250,000 | 25,000 256,250,000,000
Cong ty c6 phan Nhya Ha | C6 dong

6 | Noi hién htru 2,000,000 | 45,000 90,000,000,000
Cong ty c6 phan Nhua C6 dong

7 | Pong Nai hién hiru 9,999,972 | 20,698 206,979,420,456
Cong ty c¢b phan Nudc -

8 | Méi truong Binh Duong DPiu gia 37,500,000 | 25,715 964,312,500,000
Cong ty c¢o phan Dién Gia | C6 dong

9 | Lai hién hiru 50,972,919 | 10,000 509,729,190,000
Ngan hang TMCP Pong | Co dong

10 | Nam A hién hiru | 140,734,000 | 10,000 | 1,407,340,000,000
Cong ty ¢ phan Duoc C6 dong

11 | Lam Pong hién hiru 5,559,247 | 10,000 55,592,470,000
Cong ty ¢ phan Phat C6 dong

12 | hanh S&ch Thai Nguyén hién hiru 13,000,000 | 10,000 130,000,000,000
Cong ty c6 phan Dau tur
xdy dung va Phat trién d6 | C6 dong

13 | thi Thang Long hién hiru 9,359,894 | 10,000 93,598,940,000

C6 dong

14 | Ngan hang TMCP Nam A | hién hitu 43,924,788 | 10,000 439,247,880,000
Cong ty c¢6 phan Than Cb dong

15 | Cao Son hién hiru 42,846,773 | 10,000 428,467,730,000
Cong ty c6 phan Thay Co dong

16 | Séan va TM Thuan Phudc | hién hitu 7,203,595 | 10,000 72,035,950,000




Cong ty c6 phan Tap Co dong

17 | Poan An Phat Holdings hién hiru 4,300,000 | 25,000 107,500,000,000
Cong ty c6 phan San xudt | C6 dong

18 | LD XNK Binh Thanh hién hiru 12,000,000 | 15,000 180,000,000,000
| Codong

19 | Ngan hang TMCP Viét A | hién hiru | 150,499,590 | 10,000 | 1,504,995,900,000
Cong ty ¢b phan Dau tu C6 dong

20 | TM XNK Viét Phat hién hitu 26,446,412 | 10,000 264,464,120,000
Ngan hang TMCP Sai C6 dong

21 | Gon -Ha Noi hién htru | 300,779,981 | 10,000 | 3,007,799,810,000
Cong ty c6 phan Soi Phu | C6 dong

22 | Bai hién hiru 4,000,000 | 16,000 64,000,000,000
o Co6 dong

23 | Cong ty c6 phan SCI hién htru 10,197,446 | 10,000 101,974,460,000
Cong ty cd phan ching C6 dong

24 | khoan Thién Viét hién htru 10,000,000 | 10,000 100,000,000,000
Cong ty c¢6 phan Thuc C6 dong

25 | pham Hiru Nghi hién htru 10,000,000 | 10,000 100,000,000,000
CTCP TM va Van tai Co dong

26 | Petrolimex Ha Noi hién hiru 1,465,389 | 10,000 14,653,890,000
Co dong

27 | CTCP Tép doan ASG hién hiru 7,244,987 | 10,000 72,449,870,000
Cong ty c¢b phan chiing C6 dong

28 | khodn MB hién hiru 35,000,000 | 10,000 350,000,000,000
Cong ty cd phan Ha ting | C6 dong

29 | Nudc Sai Gon hién hiru 37,419,280 | 10,000 374,192,800,000
Cong ty c¢o phan Licogi C6 dong

30 |16 hién hiru 29,399,898 | 10,000 293,998,980,000

Cong ty c¢6 phan TM DV 7

Tong hop Cang Hai Co dong

31 | Phong (Dot 2) hién hiru 3,000,000 | 10,000 30,000,000,000
Cong ty cd phan Pau tu Cb dong

32 | va Xay dung Xuan Mai hién hiru 9,623,225 | 10,000 96,232,250,000
Cong ty c¢o phan San xuat | C6 dong

33 | vaTM Nam Hoa hién hiru 5,129,023 | 10,000 51,290,230,000
Cong ty ¢ phan Garmex | C6 dong

34 | Sai Gon hién hiru 8,916,157 | 15,000 133,742,355,000
Cong ty cé phan Pau tu C6 dong

35 | va Phat trién TDT hién hiru 2,404,512 | 10,000 24,045,120,000
Cong ty co phan Chiéu xa | C6 dong

36 | AnPhui hién hiru 11,804,030 | 25,000 295,100,750,000




Tong gia tri cac dot chao ban

14,062,490,515,456

Trung binh gia tri dgt chao ban

390,624,736,540

Nguén: Tac gid tong hop théng tin cong bé trén trang théng tin dién tir cia UBCKNN

Va cAc té chirc phat hanh
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Bing B: Cic dot chao ban cé phiéu ra cong chiing niam 2021

Gia
Poi twong S6 lwong chao Tong gia tri
STT TCPH chaoban | chaoban | ban (VND)
(VND)

1 | Ngan hang TMCP Sai C6 dong

Gon Ha Noi hién hiru 539,154,742 | 12,500 | 6,739,434,275,000
» | Ngan hang TMCP Sai C6 dong

Gon hién hiru 500,000,000 | 10,000 | 5,000,000,000,000
3 Cong ty CP Tép doan dia C6 dong

oc Nova hién hiru 77,666,501 | 59,200 | 4,597,856,859,200
4 | Congty CP Tap doan Co dong

Gelex hién hiru 292,946,400 | 12,000 | 3,515,356,800,000
¢ |Congty CP Pau tu Co dong

DVTC Hoang Huy hién hiru 219,546,659 | 12,800 | 2,810,197,235,200
g |Neanhang TMCP Déng Co dong

Nam A hién hiru 181,311,631 | 15,000 | 2,719,674,465,000
7 Cong ty CP Chting khoan | Co6 dong

TP HCM hién hiru 152,520,923 | 14,000 | 2,135,292,922,000
8 Tong Cong ty Rau qua, Co dong

nong san hién hiru 71,300,000 | 25,000 | 1,782,500,000,000
9 Cong ty CP Chig khoan | C6 dong

Sai Gon -Ha Noi hién hiru 103,634,101 | 13,500 | 1,399,060,363,500
10 Cong ty CP Chimg khoan | C6 dong

VIX hién hiru 127,718,975 | 10,000 | 1,277,189,750,000
11 Cong ty CP Chimg khoan | C6 dong

VIX hién hiru 127,718,975 | 10,000 | 1,277,189,750,000
12 Cong ty CP Dich vu BDS Co dong

bat Xanh hién hiru 35,830,114 | 32,000 | 1,146,563,648,000
13 | Ngan hang TMCP An Co dong

Binh hién hiru 114,262,271 | 10,000 | 1,142,622,710,000
14 Cong ty CP Chimng khoan | C6 dong

SSI hién hiru 109,550,851 | 10,000 | 1,095,508,510,000
15 Cong ty CP Nhya An ’

Phéat Xanh Dau gia 75,000,000 | 14,000 | 1,050,000,000,000
16 | Cong ty CP Chimg khoén C6 dong

Tién Phong hién hiru 100,000,000 | 10,000 | 1,000,000,000,000
17 | Congty CP Phat trien Ha |

tang ki thuat Dau gia 80,000,000 | 12,500 | 1,000,000,000,000
1g | Ngan hang TMCP Hang C6 dong

hai VN hién hiru 82,522,811 | 12,000 990,273,732,000
19 | Congty CP Sam C6 dong

Holdings hién hiru 93,492,650 | 10,000 934,926,500,000
oo | Congty CP Bit dong san | C6 dong

The Ky hién hiru 91,199,810 | 10,000 911,998,100,000
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o1 | Congty CP Chimg khoan Cb dong

KS hién hiru 88,983,457 | 10,000 889,834,570,000
29 Cong ty CP Chimg khoan | C6 dong

APG hién hiru 73,153,306 | 10,000 731,533,060,000
23 Cong ty CP Chimg khoan | C6 dong

MB hién hiru 70,423,512 | 10,000 704,235,120,000
54 | CONg ty CP Bamboo C6 dong

Capital hién hiru 68,002,880 | 10,000 680,028,800,000
o5 C6 dong

Cong ty CP Kosy hién hiru 57,638,888 | 10,000 576,388,880,000
o6 | Cong ty CP Nong nghiép C6 dong

BAF Viét Nam hién hiru 28,000,000 | 20,000 560,000,000,000
27 Cong ty CP Tap doan An | C6 dong

Phét Holding hién hiru 55,744,983 | 10,000 557,449,830,000
28 o Co dong

Cong ty CP Licogi 16 hién hiru 50,000,000 | 10,000 500,000,000,000
29 Cong ty CP Pau tu xay C6 dong

dung Pht Thugng hién hiru 50,000,000 | 10,000 500,000,000,000
30 Cong ty CP Chimg khoan | C6 dong

Thanh Cong hién hiru 49,500,000 | 10,000 495,000,000,000
31 Cong ty CP Tap doan Co dong

Everland hién hiru 45,000,000 | 10,000 450,000,000,000
32 ) Co dong

Cong ty CP Dia 6c Sacom | hi¢n hitu 44,346,373 | 10,000 443,463,730,000
33 | Cong ty CP Chimg khodn Co dong

Chau A Théi Binh Duong | hién hitu 39,000,000 | 10,000 390,000,000,000
34 | Congty CP Pau tu Tai Co dong

chinh Hoang Minh hién hiru 36,035,792 | 10,000 360,357,920,000
g5 | Cong ty CP Chimng khoan C6 dong

Tri Viét hién hiru 35,571,936 | 10,000 355,719,360,000
36 | Ngan hang TMCP Ban C6 dong

Viét hién hiru 35,233,333 | 10,000 352,333,330,000
37 Cong ty CP Xay dung C6 dong

SCG hién hiru 35,000,000 | 10,000 350,000,000,000
gg | Cong ty CP Tap doan C6 dong

Quan ly tai san Tri Viét | hién hiru 34,534,390 | 10,000 345,343,900,000
39 Cong ty CP Chimg khoan | C6 dong

APG hién hiru 34,028,900 | 10,000 340,289,000,000
40 | Congty CP Pautu IDJ | C6 dong

Viét nam hién hiru 32,600,000 | 10,000 326,000,000,000
41 | COng ty CP Viglacera C6 dong

Tién Son hién hiru 30,500,000 | 10,000 305,000,000,000
4, | COng ty CP Camimex C6 dong

Group hién hiru 30,408,751 | 10,000 304,087,510,000
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Cong ty CP Tap doan Tu
43 | van dau tu XD Kién Co dong

Giang (*) hién hiru 30,000,000 | 10,000 300,000,000,000
44 | Congty CP Cap nudc C6 dong

Pong Nai hién hiru 20,000,000 | 15,000 300,000,000,000
45 | Congty CP Thuy dién C6 dong

Vinh Son - S6ng Hinh hién hitu 30,000,000 | 10,000 300,000,000,000
16 _ _ C6 dong

Cong ty CP Thaiholdings | hién hitu 29,610,000 | 10,000 296,100,000,000
47 | Congty CP Thuy Dién C6 dong

Gia Lai hién hiru 15,887,500 | 18,000 285,975,000,000
48 Cong ty CP XNK Dong Co dong

Duong hién hiru 28,519,943 | 10,000 285,199,430,000
49 | Congty CP Hung Thinh Co dong

Incons hién hiru 16,531,105 | 17,000 281,028,785,000
50 Cong ty CP Thuc pham Co dong

Sao Ta hién hiru 9,808,800 | 25,000 245,220,000,000
g, | Congty CP Tap doan Co dong

BGlI hién hiru 24,022,639 | 10,000 240,226,390,000
g, | Congty CPBDS Khai Co dong

Hoan Land hién hiru 16,000,000 | 15,000 240,000,000,000
53 Cong ty CP Khoang san C6 dong

Mién BDong AHP hién hiru 24,000,000 | 10,000 240,000,000,000
54 Cong ty CP Tap doan Cb dong

Quan ly tai san Tri Viét hién hiru 23,022,962 | 10,000 230,229,620,000
55 Cong ty CP Pau tur va Co dong

xay dung so6 18 hién hiru 0| 10,000 0
56 _ Co dong

Cong ty CP City Auto hién hiru 22,760,032 | 10,000 227,600,320,000
57 Cong ty CP Nhya Dong Co dong

Nai hién hiru 10,914,568 | 20,698 225,909,728,464
58 Cong ty CP Niang luong | C6 dong

va BDS Truong Thanh hién hiru 21,589,095 | 10,000 215,890,950,000
59 | Congty CP VantaiSan | Co dong

pham Khi Quoc té hién hiru 20,000,000 | 10,000 200,000,000,000
60 C6 dong

Cong ty CP Vinafreight hién hiru 16,753,500 | 10,000 167,535,000,000
61 Cong ty CP Chtng khoan | C6 dong

Tri Viét hién hiru 16,417,999 | 10,000 164,179,990,000
62 | Congty CP Pau tu San | C6 dong

xuat Bao Ngoc hién hiru 8,000,000 | 20,000 160,000,000,000
63 | COngty CP Create C6 dong

Capital Viét Nam hién hiru 15,000,000 | 10,000 150,000,000,000
64 | Congty CP Pau tu va C6 dong

Cong ngh¢ HVC hién hiru 15,000,000 | 10,000 150,000,000,000
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65 Cong ty CP Chimng khoan | C6 dong

Thanh Cong hién hiru 14,400,000 | 10,000 144,000,000,000

C6 dong

66 | Cong ty CP Xay dung hién hiru

Phuc Hung Holdings va diu gia 12,874,130 | 10,000 128,741,300,000

Diu gia 10,000,000 | 12,000 120,000,000,000

67 i C6 dong

Congty CPSCIE&C hién hiru 12,099,968 | 10,000 120,999,680,000
68 Cong ty CP Chimg khoan | C6 dong

Alpha hién hiru 11,723,880 | 10,000 117,238,800,000
69 Cong ty CP Chig khoan Cb dong

Nhat Viét hién hiru 10,250,000 | 10,000 102,500,000,000
70 Cong ty CP Ching khoan Co dong

Nhat Viét hién hiru 10,250,000 | 10,000 102,500,000,000
71 A Co dong

Cong ty CP Damsam hién hiru 10,000,000 | 10,000 100,000,000,000

Cong ty CP Van tai xang
72 | dau dudng thity C6 dong

Petrolimex hién hiru 7,680,239 | 10,000 76,802,390,000
73 Cong ty CP Cencon Viét | Co dong

Nam hién hiru 7,618,400 | 10,000 76,184,000,000
74 | COng ty CP Khang Minh Co dong

Group hién hiru 7,441,854 | 10,000 74,418,540,000
75 Cong ty CP Thuong Co dong

nghiép Ca Mau hién hiru 6,051,956 | 10,000 60,519,560,000
26 | COngty CP TMDV TNS C6 dong

Holdings hién hiru 1,929,825 | 28,500 55,000,012,500
77 Congty CP SXvaTM ,

Nhya Viét Thanh Pau gia 5,000,000 | 11,000 55,000,000,000
- | Cong ty CP Gang Thép C6 dong

Ha Noi hién hiru 5,000,000 10,000 50,000,000,000
79 Cong ty CP XD va Giao ’

thong Binh Duong Pau gia 5,000,000 | 10,000 50,000,000,000
go | Congty CP Pau tu va C6 dong

Phat trién TDT hién hiru 4,648,714 | 10,000 46,487,140,000
81 Cong ty CP Sadico Can C6 dong

Tho hién hiru 3,000,000 | 10,000 30,000,000,000
82 Cong ty CP b4 Hoang Co dong

Mai hién hiru 1,800,000 | 15,200 27,360,000,000
83 Cong ty CP Cép nuée Tra | Co dong

Noc -O Mon hién hiru 2,659,350 | 10,000 26,593,500,000
84 C6 dong

Cong ty CP Phu gia Nhya | hién hiru 1,650,000 | 10,000 16,500,000,000

Cong ty CP Sach va Thiét
85 | bi truong hoc Quang C6 dong

Ninh hién hiru 1,620,000 | 10,000 16,200,000,000
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86 Cong ty CP Kho vén va C6 dong

Dich vu TM hién hiru 1,249,600 | 10,000 12,496,000,000
87 Cong ty CP Minh Hung ’

Quang Tri Dau gia 500,000 | 22,000 11,000,000,000

88 Congty CP SXvaTM Co dong
Tung Khanh hién hiru 463,000 | 10,000 4,630,000,000
Tong gia tri cac dot chiao ban 59,572,976,765,864
Trung binh gia tri dgt chao ban 676,965,645,067

Nguén: Tac gid tong hop théng tin cong bé trén trang théng tin dién tir cia UBCKNN

va cac té chirc phéat hanh.

(*) Trong 88 dot chao ban ra cong chung, chi co dot chao ban cua Cong ty CP Tdp
doan Tw van dau tw XD Kién Giang sir dung dich vu BLPHCK do Céng ty cé phan

chitng khoan Tan Viét thuc hién.
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Bing C. Cic dgt chao ban trai phiéu ra céng chiing niam 2021

STT TCPH Solugng | Gia ((;tl:‘lletll;l Phuong thie | +op,
chao ban | chao ban : chao ban
VND)
Cong ty ¢ phan BLPHCK
1 | Vinhomes 20,900,000 100,000 | 2,090,000 | (nd lyc tbi da)
Cong ty cb phan
2 | Vinhomes 22,800,000 100,000 | 2,280,000
Ngan hang TMCP
3 | Cong thuong VN 50,000,000 100,000 | 5,000,000
BLPHCK
Ngén hang TMCP (cam két chic
4 | PTvaPT VN 12,000,000 100,000 | 1,200,000 chin)
Ngén hang TMCP
5 |PTvaPTVN 10,000,000 100,000 | 1,000,000 Pai ly
Cong ty c¢o phan Ha
tang k¥ thuat Tp BLPHCK
6 | HCM 5,000,000 100,000 | 500,000 | (nd lyc tbi da) | TPBS
Cong ty ¢ phan BLPHCK
7 | Pién Gia Lai 7,000,000 100,000 | 700,000 | (nd lyc tbi da) | TCBS
Cong ty cb phan
8 | Glexhomes (dot 2) 5,000,000 100,000 | 500,000 Pai ly
Cong ty co phan BLPHCK
9 | Masan Meatlife 19,999,800 100,000 | 1,999,980 | (nd luc tbi da) | TCBS
Tong cong ty phat
10 | trién d6 thi Kinh Bic | 15,000,000 100,000 | 1,500,000 Pai ly
Cong ty co phan
11 | Glexhomes (dot 1) 5,000,000 100,000 | 500,000 Pai ly
Cong ty c6 phan Tap
doan Vingroup (Dot BLPHCK
12 | 2) 28,600,000 100,000 | 2,860,000 | (nd lyc tbi da)
Ngan hang TMCP
Buu dién Lién Viét
13 | (Bot 3) 25,000 | 10,000,000 | 250,000 Pai ly
Cong ty co phan
Thanh Thanh Coéng - BLPHCK
14 | Bién Hoa 7,000,000 100,000 | 700,000 | (nd lyc tbi da) | TCBS

Nguén: Tac gid tong hop théng tin cong bé trén trang théng tin dién tir cia UBCKNN

VA CAc t6 chizc phat hanh
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Trén co s& ké thira ¢ chon loc nhitng thanh tyu ma cac cdng trinh nghién cau
trong va ngoai nudc o lién quan di cong bd, cung véi viéc nghién ciru quy dinh phap
luat hién hanh vé bao I1&nh phat hanh chitng khoan ¢ Viét Nam, luan &n c6 mot sé6 dong
gop méi nhu sau:

Thet nhdt, luan an da nghién ciru mot cach co hé thdng cac van dé Ii luan vé bao
lanh phat hanh ching khoan. Theo dé, luan an da 1am rd ban chat caa hoat dong bao
lanh phét hanh chitng khodn, chi ra mot sé diém dic thd cia bao 1anh phat hanh ching
khoén va phan tich mét cach toan dién, dudi nhiéu goc do vé vai trd cua hoat dong bao
lanh phat hanh chiang khoan. Piac biét, luan an ké thura 1i luan vé vai trd “ngudi gac
cong” cua chi thé thuc hién bao 1anh phét hanh chung khoan dé nghién ctu phat trién
trong diéu kién thi truong chitng khoan Viét Nam. Tir két qua nghién cau cac van dé |i
luan vé bao 1anh phat hanh ching khoan, luan an da xay dung dwoc khung Ii luan phép
luat vé bao 14nh phét hanh chang khoan.

Thet hai, luan 4n da danh gia toan dién va tong thé thuc trang phép luat vé bao
lanh phét hanh ching khoan o Viét Nam trong bdi canh tinh hinh méi. Trén co sé cac
phan tich cac quy dinh hién hanh, thuc tién thi truong va so sanh, d6i chiéu véi phéap
luat mot s6 quéc gia trén thé gidi, ddng thoi xem xét mirc do dap (ng yéu cau cua cac
nguyeén tic phap 1y co ban trong qua trinh xay dung phap luat, bén canh viéc chi ra cac
wu diém, luan an da 1am r6 nhiing bat cap, han ché cua phap luat vé bao lanh phét hanh
chting khoan theo ting nhom quy dinh. Két qua nghién ctu cho thay, viéc hoan thién
phap luat vé bao 13nh phat hanh chizng khoan 1a yéu cau cap thiét hién nay.

Thet ba, luan an da dua ra mot cach co hé théng nhitng giai phap, kién nghi cé
tinh kha thi cao, nham hoan thién phap luat vé bao 13nh phét hanh ching khoan, phi
hop véi nhu cau thyc tién va thong 1é quéc té, gop phan hoan thién hé théng phap luat
vé thi truong chiing khoan Viét Nam trong béi canh méi.

Nguwoi hwéng dan khoa hoc Nghién ciu sinh

1. TS. Nguyén Vin Tuyén 2.TS. Vii Vin Cwong  Nguyén Thi Phwong Thio
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1
MO PAU

1. LI DO CHON DE TAI

Thet nhdt, vé mat thyc tign, lich sir phat trién thi truong vén trén
thé giGi cho thay vai tro dac biét quan trong cua hoat dong bao lanh phat
hanh ching khoan (BLPHCK). Trong khi do, tai Viét Nam, thi truong
von dan tré thanh kénh huy dong von quan trong nhung vai trd ciia hoat
dong BLPHCK vo cung mo nhat.

Thet hai, v& mat phép luat, hoat dong BLPHCK di dugc quy dinh
trong Luat chirng khoan va cac van ban duéi luat nhung con ton tai nhiéu
bat cap, han ché anh huong dén sy phat trién cua hoat dong BLPHCK ni
riéng va TTCK noi chung.

Thit ba, vé mat nghién ciu, cho dén nay chua c6 cong trinh khoa
hoc nghién ciru mot céch bao quat, toan dién vé cac van dé Ii luan va thuc
tién vé phép luat BLPHCK.

Xuét phét tir nhitng 1y do co ban trén, NCS da lya chon van dé
“Phap ludt vé bao 1anh phat hanh chiing khodn tai Viét Nam” lam dé tai
luan &n Tién si Luat hoc.

2. MUC PICH, NHIEM VU NGHIEN CUU

Muc dich nghién ciru cua luan &n 1a xay dung co s I luan vé
hoat dong BLPHCK va phap luat vé BLPHCK, danh gia dugc thuc trang
phép luat hién hanh vé BLPHCK & Viét Nam va dé xuat céc giai phap
hoan thién phap luat. Luin 4n huéng dén muc tiéu tao co s& phap 1y hoat
thién thiic ddy hoat dong BLPHCK phat trién.

Pé dat dwgc muc dich trén, NCS xéac dinh cac nhiém vu nghién
curu sau:

- Nghién ctru nhitng van d 1y luan vé hoat dong BLPHCK va
phap luat vé BLPHCK.
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- Nghién ctru ndi dung phap luat vé BLPHCK & Viét Nam dé lam
rd nhitng wu diém va han ché, bat cap.

- Pua ra cac giai phap hoan thién phap luat vé BLPHCK dam bao
tinh kha thi, dap ing yéu cau thyc tién va nhu cau hoi nhap quéc té.

3. DOI TUQNG, PHAM VI NGHIEN CUU

boi tugng nghién ctru ludn an bao gém: cac quan diém khoa hoc,
hoc thuyét phap li clia cic tic gia trong va ngoai nudc di cong bd; hé
thong cac quy dinh hién hanh vé BLPHCK & Viét Nam va cac nguyén tic
ciia IOSCO; thuc tién hoat dong BLPHCK cua cac CTCK tai Viét Nam.

Pham vi nghién ctru cua luan an dugc xac dinh nhu sau:

- Tap trung nghién ciru cic van dé 1y thuyét vé BLPCHK ciing
nhu cac quy dinh phap luat diéu chinh hoat dong BLPHCK tir khi Luét
chirng khoan s6 54/2019/QH14 c6 hiéu luc cho dén nay.

- Khéng nghién ctru ndi dung phap ludt vé BLPHCK d6i voi trai
phiéu Chinh phu.

4. PHUONG PHAP NGHIEN CUU

NCS d3 str dung nhiéu phwong phap nghién ctru nhu: phan tich,
so sanh, téng hop, suy ludn logic, tiép can lich st, phong doan khoa hoc,

5. NHUNG DONG GOP MOI CUA LUAN AN

Thit nhdt, luan an da nghién ctu mot cach c6 hé thdng cac van dé
Ii luan vé bao 14nh phat hanh ching khoan (d4 1am rd ban chat, dic thu
cua hoat dong BLPHCK so véi cac hoat dong kinh doanh chiing khoan
khac va nghién ctiru mot cach toan dién, dudi nhidu goc do vai tro cua
hoat dong bao 1anh phat hanh ching khoan trén co so ké thira Ii luan veé
vai tro “nguoi gac cong). Tir d6, luan an da xay dung duoc khung 1i luan
phép luat vé BLPHCK.

The hai, luan 4n dd danh gi4 toan dién va tong thé thuc trang phép
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luat vé BLPHCK ¢ Viét Nam trong béi canh tinh hinh méi. Bén canh viéc
chi ra cac wu diém, luan 4n da lam rd nhitng bat cap, han ché cua phép
luat vé BLPHCK theo tirng nhom quy dinh. Két qua nghién ciru cho thay,
viéc hoan thién phép luat vé BLPHCK la yéu cau cép thiét hién nay.
Ther ba, luan an da dua ra mot cach ¢ hé théng nhitng giai phéap co

tinh kha thi cao, nham hoan thién phap luat vé BLPHCK, phl hop Vi
nhu cau thyc tién va thong 1¢ quédc té, gop phan hoan thién hé thong phap
luat vé thi treong ching khoén Viét Nam trong bbi canh mai.

6. Y NGHIA KHOA HQC VA TiNH THUC TIEN CUA BE TAI

Thif nhdt, luan &n 1am r& hon mot s6 van dé li luan vé BLPHCK
va phap luat vé BLPHCK, tir d6 danh gia toan dién va tong quat thuc
trang phéap luat vé BLPHCK ¢ Viét Nam, chi ra nhitng vu diém va bt
cap, han ché con ton tai can hoan thién. Luan an dua ra cac giai phap hoan
thién phap luat vé BLPHCK phu hop voi yéu cau thyc tién thi truong va
thong 1é qudc té.

Thir hai, ddng gop ludn ctr khoa hoc cho yéu cau hoan thién phap
ludt vé BLPHCK n6i riéng va hoan thién phap luat KDCK néi chung.

7. KET CAU CUA LUAN AN

Ngoai phan m& dau, phan két luan, phy luc va danh muc tai liéu
tham khdo, ludn 4n trién khai theo két cAu 2 phﬁn:

- Phan thtr nhét: Téng quan tinh hinh nghién ctru lién quan dén
dé tai luan 4n.

- Phan thi hai: ndi dung luin 4n gdm 3 chuong.

Phin thir nhit
TONG QUAN TiNH HINH NGHIEN CU'U LIEN QUAN
PEN PE TAI LUAN AN

I. KHAI QUAT TINH HINH NGHIEN CUU LIEN QUAN PEN

DE TAI LUAN AN
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1. Céc cong trinh nghién ciru trong nuwéc lién quan dén cac
van dé nghién ciru ciia dé tai luin an

L1. Cic cong trinh nghién ciru trong nwéc vé hoat dpng kinh
doanh chirng khodn (KDCK) va phdp ludt diéu chinh hoat dpng KDCK

Mot s6 cdng trinh nghién ciru dién hinh cho van dé nay bao gom:
Tran Dang Kham (2002), “Gidi phdp thiic ddy sw tham gia ciia cac trung
gian tai chinh trong tién trinh xay dung va phat trién th; trong chiing
khoan ¢ Viét Nam ”, Luan an tién si kinh té, Pai hoc Kinh té quc dan; Lé
Thi Lan Huong (2008), “Phdt trién hoat dgng cua cdng ty ching khoan
& Viét Nam”, Luan &n tién si kinh té, Pai hoc Kinh té qudc dan; Hoang
Thi Bich Ha (2018), “An toan tai chinh cua cac cdng ty chizng khoan Viét
Nam”, Luan &n tién si kinh t€, Hoc vién Tai chinh; Pham Thi Giang Thu
(2002), “Xdy dung va hoan thi¢n khung phép lugt TTCK ¢ Viét Nam”,
Luan &n tién si luat hoc, Pai hoc Luat Ha Noi; Nguyén Thi Thuan (2009),
“Hoan thién phap ludt vé cac té chizc KDCK trén TTCK tdp trung & Viét
Nam”, Luan &n tién si luat hoc, Dai hoc Québc gia Ha Noi; Nguyén Minh
Hang (2010), Pai hoc Luat Ha Noi, vé dé tai “Phap ludt vé chao ban cé

A9

phan cuia cong ty cé phan ¢ Viét Nam - nhieng vén dé li lugn va thyec tién ”,
Luan &n tién si luat hoc, Pai hoc Luat Ha Noi; Pham Thi Giang Thu
(2004), “M¢t sé van de vé phap ludt chizng khoan va TTCK ¢ Viét Nam ”,
NXB Chinh tri quéc gia; L& Thi Thu Hang (2015), “Xdy dung co ché
quan Iy chao ban ching khoan ra cong ching dua trén cong bé thong tin
day @i, UBCKNN; Lé Str Ning (2020), “Ung dung hé thong giam sét
trén co s rii ro doi véi cac CTCK tai Viét Nam”, UBCKNN:;

1.2. Céac cong trinh nghién ciru trong nwéc vé hoat dgng
BLPHCK va phép ludt vé BLPHCK
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Cac cong trinh nghién cau tiéu biéu co lién quan bao gdm: Mac
Quang Huy (2009), “Cdm nang Ngdn hang dau tuw”, NXB Thong ke;
Pham Thi Giang Thu (2000), “Ban vé bao lanh phéat hanh trong th;
trieong chieng khodn”, Tap chi Luat hoc, s6 1/2000; Vii Kim Lién (2001),
“M6 hinh t6 chirc va hoat déng bdo lanh phdt hanh va tir van tai chinh
trén thi truong so cdp ¢ Viét Nam”, dé tai khoa hoc cap bo.

2. Cac cong trinh nghién cieu nwéc ngoai lién quan dén cac van
dé nghién crru ciia dé tai lugn an

Thit nhat, cac cdng trinh nghién ctru vé mot s6 van dé I luan vé
BLPHCK, bao gom:

- Céc cdng trinh nghién ciru dé cap dén vai tro cua hoat dong
BLPHCK nhu Reinier H. Kraakman, (1984), “Corporate Liability
Strategies and the Cost of Legal Controls”, The Yale Law Journal,
V0l.93; Reinier H. Kraakman, (1986), “Gatekeepers.: The Anatomy of a
Third-Party Enforcement Strategy”, Journal of Law, Economics &
Organization, Vol.2, No.1; Thomas J. Chemmanur and Karthik Krishnan
(2012), “Heterogeneous Beliefs, IPO Valuation, and the Economic Role
of the Underwriter in IPOs”, Financial Management, VVol.41; Harald M.
Fischer and Timothy G. Pollock (2004), “Effécts of Social Capital and
Power on Surviving Transformational Change: The Case of Initial Public
Offerings”, The Academy of Management Journal, Vol.47, No.4;
Timothy G.Pollock (2004), “The benefits and costs of underwriters’
social capital in the US initial public offerings market”, Strategic
Organization, VVol.2, No.4.

- Céc cbng trinh nghién ciru dé cap dén phuong thic BLPHCK
nhu: Lena Chua (1995), “4 Reexamination of the Costs of Firm
Commitment and Best Efforts IPOs”, The Financial Review Vol.30,
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No.2; Ann Guenther Sherman (1992), “The Pricing of Best Efforts New
Issues”, The Journal of Finance, Vol.47, No.2; Craig G. Dunbar (1998),
“The Choice between Firm-Commitment and Best-Efforts Offering
Methods in IPOs: The Effect of Unsuccessful Offers”, Journal of
Financial Intermediation, Vol.7; Oyvind Bohrena, B. Espen Eckbob &
Dag Michalsena (1997), “Why underwrite rights offerings? Some new
evidence”, Journal of Financial Economics Vol.46.

- Céc cong trinh d& cap dén van d& to hop BLPHCK nhu: Pegaret
Pichler & William Wilhelm (2001), “4 Theory of the Syndicate: Form
Follows Function”, The Journal of Finance, Vol.LVI, No.6; Shane A.
Corwin and Paul Schultz (2005), “The Role of IPO Underwriting
Syndicates: Underpricing, Certification, and Information Production”,
The Journal of Finance, Vol.LX, No.1; Rajesh P. Narayanan, Kasturi P.
Rangan & Nanda K. Rangan (2004), “The Role of Syndicate Structure in
Bank Underwriting”, Journal of Financial Economics, Vol.72.

- C4c cong trinh nghién ciru dé cap dén méi quan hé giira to chire
bao 1anh va nha dau tu td chirc 1a khéch hang truyén thong anh huong dén
viéc dinh gia thap chung khoan: Murat M. Binay, Vladimir A. Gatchev,
and Christo A. Pirinsky (2007), “The Role of Underwriter-Investor
Relationships in the IPO Process ”, Journal of Financial and Quantitative
Analysis Vol.42, No.3; Benveniste, L. M., and P. A. Spindt (1989), “How
Investment Bankers Determine the Offer Price and Allocation of New
Issues”, Journal of Financial Economics, VVol.24; Sherman, A. E., and S.
Titman (2002), “Building the IPO Order Book: Underpricing and
Participation Limits with Costly Information”, Journal of Financial
Economics, Vol.65.
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Thet hai, cac cong trinh nghién ciu tiéu biéu vé& noi dung phap
luat vé BLPHCK, bao gom:

- Céac cong trinh nghién ciu vé cha thé thuc hién hoat dong
BLPHCK: George J. Papaioannou (2010), “Commercial Banks in
Underwriters and the Decline of the Independent Investment Bank
Model”, Journal of International Business and Law Volume 9, Issue 1,
Article 4; “Restrictions on Bank Underwriting of Corporate Securities:
A Proposal for More Permissive Regulation”, Harvard Law Review,
V0l.97, No.3 (1984).

- Cac cong trinh nghién ctu vé quy dinh lién quan dén cac
phuong thiuc BLPHCK: James F.Cotter and Randall S. Thomas (1998),
“Firm Commitment Underwriting Risk and the Over-allotment Option
(OAO): Do we need further Legal Regulation?”, Securities Regulation
Law Journal, Vol 26; David Shine (2004), “Best Efforts” Standards
Under New York Law: Legal and Practical Issues”, Glasser LegalWorks,
Vol.7, No.9; Robert B. Robbins (2013), “Structuring Best Efforts
Offerings and Closing Under Rule 10b-9”, The American Law Institute
Continuing Legal Education.

- Céc cbng trinh nghién ciu vé hop ddng BLPHCK: Stephen J.
Weiss (1971), “The Underwriting Agreement-Form and Commentary”,
The Business Lawyer, Vol.26, No.3; Gershon Mandelker & Artur Ravid
(1977), “Investment Banking: An Economic Analysis of Optimal
Underwriting Contracts”, The Journal of Finance Vol.XXXII, No.3;
David P.Baron (1980), “The Incentive Problem and The Design of
Investment Banking Contracts”, Journal of Banking and Finance, Vol.3.

- Céc cong trinh nghién ctu vé trach nhiém phap ly cua to chac
bao lanh: Edward F. Greene (1981), “Determining the Responsibilities of
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Underwriters Distributing Securities within an Integrated Disclosure
System”, Notre Dame Law Review, Vol.56, Iss.5; Eric Seitz (2008),
“Underwriter Due Diligence: It's Not A Whole New Ballgame”, SMU
Law Review, Vol.61; Dana B. Klinges (1985), “Expanding the Liability
of Managing Underwriters Under the Securities Act of 1933, Fordham
Law Review, Vol.53, Iss.5; William K. Sjostrom, Jr (2006), “The Due
Diligence Defense Under Section 11 of The Securities Act of 19337,
Brandeis Law Journal, VVol.44; Noam Sher (2014), “Underwriters’ Civil
Liability for IPOs: An Economic Analysis”, University of Pennsylvania
Journal of International Law, Vol.27, Iss.2.

- Céc cbng trinh nghién ctru khac dé cap dén mot sé van dé lién
quan dén noi dung phap luat vé BLPHCK: Lucas C. Townsend (2004),
“Can Wall Street’s “Global Resolution” Prevent Spining? A Critical
Evalution of Current Alternatives”, Seton Hall Law Review, Vol.34;
Kuntara Pukthuanthong, Nikhil P. Varaiya & Thomas J. Walker (2007),
“Bookbuilding versus Auction Selling Methos: A Study of US IPOs”,
Venture Capital, Vol.9, No.4; Kenji Kutsuna & Richard Smith (2004),
“Why Does Booking Buliding Drive Out Auction Methods of IPO
Issuance? Evidence from Japan”, The Review of Financial Studies,
Vol.17, No.4. Richard B. Carter & Frederick H. Dark (1990), “The Use
of the Over-Allotment Option in Initial Public Offerings of Equity: Risk
and Underwriter Prestige”, Financial Management, VVol.19, No.3.

Il. PANH GIA THUC TRANG TINH HINH NGHIEN CUU
LIEN QUAN DEN BE TAI LUAN AN

1. Panh gia chung vé tinh hinh nghién ciu lién quan dén dé
tai luan an
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- Nhan xét téng quét, cd kha nhiéu cong trinh khoa hoc nuéc
ngoai nghién ctru vé hoat dong BLPHCK dudi goc do kinh té va luat hoc.
Trong khi d0, cac cong trinh khoa hoc trong nuéc vé noi dung nay lai kha
han ché, hau nhu dung lai ¢ viéc nghién ciu vé& hoat dong KDCK ndi
chung.

- C4c van dé mang tinh Ii luan vé BLPHCK d3 dugc quan tam
nghién ctiu trong nhiéu cong trinh khoa hoc nhung chwra mang tinh bao
quat va tong thé, van con mot s van dé I luan chua dugc giai quyét thau
d4o, can duoc 1am sang to.

- CO rét it cong trinh nghién ctu chuyén sau vé phap luat
BLPHCK nén ni dung Ii luan phap luat vé BLPHCK chua dugc l1am rd.

- Thuec trang phép luat BLPHCK ¢ Viét Nam chua dwoc nghién
ctu mét cach bao quat.

- Céc kién nghi, giai phap hoan thién phép luat vé BLPHCK ¢
Viét Nam chi dugc dé cap mot cach han ché, don 1é va chua dam bao tinh
cap nhat.

2. Nhitng vén d@ lién quan dén luan an da dwoc giai quyét

- Nhitng van d& 1i luan vé hoat dong phat hanh chimg khoan va
hoat dong KDCK noi chung.

- M6t s6 ndi dung 1i luan vé BLPHCK nhu dic trung vé tinh rii
ro cua BLPHCK, cac n¢i dung nghiép vu cua BLPHCK, vai tro “ngudi
gac cong” va trung gian thong tin cia BLPHCK.

- Panh gia thyc trang phép ludt diéu chinh hoat dong cua té chic
KDCK ¢ Viét Nam va cac kién nghi tai thoi diém nghiém thu cong trinh.

3. Nhitng van dé luin 4n tiép tuc nghién ctru va giai quyét

- Vé phuong dién li luan: tiép tuc nghién ctru va lam rd hon méot
sO van dé 1i luan vé BLPHCK.
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-Vé phuong dién thuc tién: (1) xem xét, danh gia toan dién thuc
trang phap luat hién hanh vé BLPHCK & Viét Nam dé chi ra cac uu diém
cling bat cap, han ché; (ii) nghién ctru xac dinh phuong huéng va giai
phap hoan thién phap luat vé BLPHK & Viét Nam.

4. Nhirng van dé lun 4n khong nghién ctru

- Van dé BLPHCK 1a trai phiéu Chinh phu va phép luat lién quan
dén bao lanh phat hanh trai phiéu Chinh phu.

- Vén dé giai quyét tranh chap phat sinh tir hoat dong BLPHCK.

I1l. CO SO LY THUYET NGHIEN CUU, CAU HOI VA GIA
THUYET NGHIEN CUU

1. Co s& ly thuyét

- Thir nhat, 1i thuyét vé quyén tu do kinh doanh

- Thit hai, I thuyét vé nguoi gac cong

- Thar ba, Ii thuyét vé trach nhiém bdi thuong thiét hai ngoai hop dong

- Céc nguyén tic caa 10SCO.

2. Cau héi nghién ciru va gia thuyét nghién ctru

- Cau héi nghién cwu 1: Hoat dong BLPHCK c6 gi khac so vai
Véi cac hoat dong KDCK khac? Bén canh vai trd mang lgi ngusn doanh
thu cho cac CTCK vai tw cach mét hoat dong kinh doanh, hoat déng
BLPHCK con ¢6 vai tro nhu thé ndo déi véi cac chu thé khac trén thi
truong?

Gia thuyét nghién ciru: Ban chat cia hoat dong BLPHCK gén lién
véGi cam két thyuc hién nghia vu mua chung khoan phat hanh ciia TCBL
véi TCPH. Hoat dong BLPHCK c6 vai tro quan trong khéng chi véi
TCBL ma con d6i v6i cac TCPH, co quan quéan 1y va nha dau tu.

- Cau héi nghién citu 2: Can xdc dinh cau tric phap ludt ve
BLPHCK gom nhitng nhém quy dinh nao?

Gia thuyét nghién citu 2: Phép luat vé BLPHCK phai dugc cau
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trdc gom cac nhom quy dinh co ban vé chu thé thuc hién, cac phuwong
thuc thuc hién, noi dung, hinh thicc phép ly, giéi han an toan va quan ly
nha nuéce d6i véi hoat dong BLPHCK.

- Cau héi nghién ciru 3: Phap lugt hién hanh vé BLPHCK ¢ Viét
Nam con ton tgi nhing han ché, bdt cap nao anh hwéng dén hiéu qua cua
hoat dong BLPHCK?

Gia thuyét nghién ciru: Phap luat hién hanh vé BLPHCK con ton
tai nhitng bat cap va han ché, gay kho khin cho cac chu thé trong qua
trinh trién khai thyc hién trén thyc té.

- Cau hoi nghién ctru 4: Nhitng dinh hudng co ban va nhirng giai
phép cu thé nao can dugc ap dung dé hoan thién phap luat vé BLPHCK?

Gia thuyét nghién ciu: Hoan thién phap luat vé BLPHCK can
dwa trén nhimg dinh hudng nhat dinh, dam bao pht hop véi chu truong,
duong 16i ciia Pang va Nha nudc vé phat trién thi truong tai chinh va nhu
cau hoi nhap qudc té. Cac giai phap cu thé nham hoan thién phap luat vé
BLPHCK phai trén co s& thuc trang phép luat da dugc phan tich va nhirng
dinh huéng hoan thién da xac dinh.

KET LUAN
Cho dén nay, van d& phép luat vé BLPHCK di duoc dé cap trong
mét s6 cong trinh nghién ciu ¢6 lién quan. Tuy nhién, chua c6 cong trinh
nghién ctru trong nudc va nudc ngoai nghién ciru chuyén sau va toan dién
vé van dé nay.
Phan thir hai
NOI DUNG LUAN AN
CHUONG 1. NHUNG VAN BE LY LUAN VE BAO LANH PHAT
HANH CHUNG KHOAN VA PHAP LUAT VE BAO LANH
PHAT HANH CHUNG KHOAN
1.1. Nhirng véan dé ly luan vé biao 1anh phat hanh chiing khoan
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1.1.1. Khai niém phat hanh ch#ng khoan

Phat hanh chtng khoan 1a viéc chao ban ching khoan do mot sé
cha thé dwoc quyén phat hanh chitng khoan thuc hién nham muc dich huy
dong vén.

1.1.2. Khéi niém, ddc diém, ban chat phap Iy ciia bdo 1anh phat
hanh ch#éng khoan

1.1.2.1. Khai niém bdo lanh phat hanh chizng khoan

BLPHCK Ia hoat dong kinh doanh chiig khoén, theo d6 to chirc
bao 1anh cam két phan phdi chiing khoéan cho t chirc phéat hanh théng
qua viéc mua lai ching khoan phat hanh hozc chi thuc hién phan phbi
ching khoén cho nha dau tu va thuc hién mot hodc mat sé cong viéc khac
hd tro qua trinh chao ban chitng khoan cua to chic phat hanh.

1.1.2.2. Pdc diém cia bao 1anh phét hanh ching khoan

- La hoat dong phai sinh tir hoat dong phat hanh ching khoan va
ludn gan lién véi hoat dong phat hanh ching khoén.

- La hoat dong mang tinh chat bao hiém rui ro

- La hoat dong KDCK ¢ tinh rai ro cao nhét

- La hoat dong KDCK hén hop

- Nha dau tu 1a cha thé “4n danh” trong quan hé BLPHCK

- Chir thé thyc hién BLPHCK thudng phai tun thu cac gioi han
an toan trong qué trinh trién khai thuc hién nghiép vu BLPHCK.

1.1.2.3. Ban chat phéap ly ciia bao 1anh phat hanh ching khoan

- BLPHCK khong phai 1a mét giao dich bao dam thuc hién nghia
vu theo quy dinh cua phép luat dan sy.

- BLPHCK la mét hgp dong dich vu trong linh vyc chitng khoan
dugc giao két giira t chirc bao 1anh va t chire phat hanh.

- BLPHCK la mot hoat dong kinh doanh thuong mai dac thu.
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- Quan hé BLPHCK khéng phai la quan hé dai dién hay quan hé
y quyén.

1.1.3. Phén logi bdo lanh phat hanh ch#ng khoan

Céch phan loai phé bién nhat I dya theo tiéu chi phuong thuc
thuc hién, BLPHCK duoc chia lam ba loai sau:

- Bao lanh theo phuong thirc cam két chic chén

- Bao lanh theo phuong thirc dy phong

- Bao lanh theo phuong thic nd luc téi da

1.1.4. Ngi dung co bdn cua hoat dégng bdo 1&nh phat hanh
chieng khoan

Dudi goc d6 chuyén moén nghiép vu, ndi dung hoat dong
BLPHCK gom céc cong viéc chinh sau:

- Thi# nhat, tu van tai chinh dé xay dung ké hoach phat hanh
chirng khoan

- That hai, dinh gia chiing khoan chao ban

- Thit ba, xay dung va nop hd so diang ki chao ban chirng khoén

- Thit 1, phan phdi chig khoan cho nha dau tu va thyc hién cam
két bao lanh

- Thit nam, hoat dong hd tro sau phéat hanh.

1.1.5. Vidn dé té hep bdo 1anh

- T4 hop bao lanh 1a nhém cac TCBL cuing nhau cam két bao
lanh phat hanh cho mot dot phat hanh chang khoan theo hop dong
BLPHCK.

- CAu trlic to hop bao lanh gém: Nhém quan ly, nhém bao lanh
va nhém ban hang.

- Hinh thic phap ly cua t6 hop bao lanh 1a hop ddng ddng
BLPHCK.
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1.1.6. Vai tro caa bdo 1anh phat hanh ch#ng khoan

1.1.6.1. Vai tro doi véi té chire phét hanh

- Bam bao thanh cong cho dgt chao ban chung khoan cua TCPH

- Tao cau ndi khoang trong thong tin gitta TCPH voi nha dau tu.

1.1.6.2. Vai tro dsi véi t6 chirc bao lanh

- Mang lai ngudn doanh thu quan trong cho cac TCBL

- Nang cao vi thé, uy tin caa TCBL ddng thoi hd tro cac hoat
dong KDCK khéc cua to chic bao 1anh phét trién.

1.1.6.3. Vai tro déi Véi nha dau tw trén thi truong

- Gitip nha dau tu kiém dinh chit luong thdng tin vé ching khoan
chao béan do t6 chuc phat hanh cung cap.

1.1.6.4. Vai tro déi Véi co quan quan 1y nha nwéc

- T6 chuc bao 1anh c6 vai tro nhu “ngudi gac cong”, thay mit co
quan quan ly kiém dinh chat lwong théng tin vé chitng khoén chao ban do
t6 chirc phat hanh cung cip dé bao vé loi ich chinh dang cho cac nha dau
tu. Dong thoi 1a cong cu quan trong duoc sir dung dé tang kha ning tiép
can thi truong von dai han cho cac chu thé trong nén kinh té.

1.2. Nhitng vén dé ly luan phap luat vé bao Ianh phat hanh
chirng khoén

1.2.1. Cac nguyeén tdc phdp Iy co bdan dé xay dung phap lugt vé
bdo 1&nh phat hanh ching khoan.

1.2.1.1. Nguyeén tdc tdn trong quyén tir do kinh doanh

Nguyén tic nay cho phép cac chu thé co quyén quyét dinh Iya
chon co hoi kinh doanh mang lai lgi nhuan tét nhit cho minh nhung phai
trong giéi han da dugc phép luat xac dinh nham dam bao loi ich chinh
dang cho cac bén lién quan.

1.2.1.2. Nguyén tac ti chiu trach nhiém vé ruii ro
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Theo d6, yéu cau cac chu thé thuc hién hoat dong BLPHCK phai
chiu trach nhiém vé nhitng quyét sach ciia minh. Diéu nay doi hoi phéap
luat phai quy dinh céc han ché dé giam thiéu rai ro khéng kiém soét cho
t6 chirc bao 1anh. Nguyeén tic ciing dat ra dbi voi nha dau tu phai ty chiu
trach nhiém vé rui ro khi tham gia mua chiing khoan chao ban néu da
dugc cung cap day di thong tin.

1.2.1.3. Nguyén tic dam bao an toan hé thang

Nguyén tic nay yéu cau phép luat phai quy dinh rd cac gigi han
an toan cho cac chu thé khi thyc hién hoat dong BLPHCK va phai tao co
s& phép 1y day di cho co quan quan ly thuc hién hiéu qua chirc nang quan
1y,

1.2.1.4. Nguyén tdac bao vé quyén va loi ich hop phép cia nha
dau tu

Phap luat didu chinh hoat dong BLPHCK phai dura ra nhitng quy
dinh nham han ché tinh trang lién két gitra to chic bao l1anh va té chic
phat hanh hozc mét bén loi dung loi thé dé gay thiét hai cho nha dau tu.

1.2.2. Cdu trac phap ludt vé bdo 1anh phat hanh ching khoan

Céu trac phap luat vé BLPHCK duoc xac dinh trén co sé cac
quan hé x4 hoi co ban phat sinh tir hoat dong BLPHCK va nhitng yéu cau
dic thi cua ndi dung phap luat vé BLPHCK, bao gom cac nhém quy dinh
sau:

Thix nhdt, nhém quy dinh vé& chu thé thuc hién hoat dong
BLPHCK.

Thiz hai, nhém quy dinh V& cac phuong thirc BLPHCK, t6 hop
bao lanh va noi dung nghiép vu cia BLPHCK.

Thi ba, nhém quy dinh vé hinh thic phéap ly caa hoat dong
BLPHCK.
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Thiz i, nhom quy dinh vé giéi han an toan trong hoat dong
BLPHCK.
Thit ndm, nhom quy dinh vé quan 1y nha nu6c ddi voi hoat dong
BLPHCK.
KET LUAN CHUONG 1
Trong chuong 1, NCS da nghién ctru va phéan tich mot cach co hé
théng nhitng van dé i luan co ban vé BLPHCK va phéap luat vé BLPHCK.

CHUONG 2. THUC TRANG PHAP LUAT VE BAO LANH
PHAT HANH CHUNG KHOAN O VIET NAM

2.1. Thuc trang phap luat vé chi thé thuc hién hoat dong bao
Idnh phat hanh ching khoan

2.1.1. M4t 6 wu diém ciia quy dinh vé chii thé thuc hién hoat
dgng bdo lanh phat hanh chizng khoan

2.1.1.1. Viéc lya chon mé hinh ngan hang da nang mot phan voi
chu thé thuc hién hoat dong bao lanh phéat hanh chang khoan 1a cong ty
chang khoan pht hop véi thuc trang va muc tidu phét trién thi truong tai
chinh Viét Nam trong giai doan trugc day va hién nay.

2.1.1.2. Biéu kién phap 1y dé thyc hién hoat dong bao Ianh phat
hanh chimg khoan da duoc quy dinh cu thé, rd rang véi cac tiéu chi dat
ra twong d6i phll hop véi yéu cau dic thu va thong Ié qudc té.

2.1.2. Nhéing ton tai, hgn ché ciia quy dinh vé chii thé thuec hign
hoat dgng bdo lanh phat hanh ching khoan

2.1.2.1. Céch thirc quy dinh vé muc von diéu I¢ tdi thiéu ciia cong
ty ching khoén thuc hién hoat dong kinh doanh chirng khodn néi chung
va hoat d6ng bao 1anh phat hanh chirng khoan ndi riéng thé hién su khéng
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binh ding vai cac cha thé kinh doanh cac hoat dong khéc c6 cung tinh
chat trén thi truong.

2.1.2.2. Quy dinh diéu kién vé mirc vbn diéu 18 téi thiéu ddi voi
nghiép vu bao 1anh phét hanh chiing khoan con kha thap so véi toc do
phét trién vé quy mo vén ciia cac cong ty chiang khoan va nhu cau hién
tai cua thi trudng va thip hon so véi mac trung binh cua cac nudée trong
khu vuc.

2.2. Thuc trang phap luat vé ndi dung nghiép vu bio lanh
phat hanh chirng khoan, cac phwong thic bao Ianh phat hanh chieng
khoan va té hop bao lanh

2.2.1. Nhitng wu diém ciia quy dinh vé ni dung nghiép vu bdo
Ianh phat hanh ch#ng khoan, cdc phwong thic bao 1&nh phéat hanh
ching khoan va té hep bdo lanh

2.2.1.1. Phap luat da x4c dinh duoc tidu chi xac dinh ni ham khai
niém bao lanh phat hanh ching khoan dé phan dinh vai noi dung nghiép
vu bao 1&nh phéat hanh chirng khoan.

2.2.1.2. Céc phuong thirc bao 1&nh phat hanh ching khoan co ban
d3 duoc ghi nhan theo thong 1é thé gidi, tao co hoi cho céc cha thé trén
thi truong 6 nhiéu lya chon ap dung.

2.2.2. Nhiing ton tai, han ché ciia quy dinh vé néi dung nghiép
vu bdo 1&nh phat hanh chieng khoan, cdc phwong thirc bdo 1&nh phat
hanh ching khoan va té hep bdo lanh

2.2.2.1. Noi dung nghiép vu BLPHCK chua duoc quy dinh diy
da va rd rang, gay kho khan cho qua trinh thyc hién.

2.2.2.2. Phép luat vé cac phuong thic BLPHCK con bat cap,
dong thoi thiéu quy dinh cu thé vé to hop bao lanh.
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2.3. Thuc trang phép luét vé hinh thic phap ly cia hoat déng
bao lanh phat hanh ching khoan

2.3.1. Nhitng wu diém co ban ciia cdc quy dinh vé hinh thic
phép ly cia hoat dgng bdao 1&nh phat hanh chiéng khoan

Phap luat da quy dinh mau biéu vé hop ddng BLPHCK véi tén
goi Cam két bao lanh trong d6 ghi nhan kha day du cac diéu khoan co ban
can ¢6 cua mot hop déng BLPHCK. Hinh thic phap Iy cua hop dong
BLPHCK ciing duoc phap luat quy dinh rd bing vin ban.

2.3.2. Nhéng tén tai, han ché chi yéu ciia cdc quy dinh vé hinh
thac phép ly cia hoat dgng bao 1&nh phat hanh ch#éng khoan

2.3.2.1. V& hop dong dong bao 1anh phat hanh ching khoan

Hinh thirc phap ly va noi dung ciia hop dong dong BLPHCK chua
duogc phap luat quy dinh cu thé.

2.3.2.2. V& hop ddng bao 1anh phat hanh chiing khoan

Thit nhdt, vé hinh thirc cua hop dong: st dung tén goi “cam két”
khong thé hién diing ban chat ciia quan hé BLPHCK va thdng Ié qudc té.

Thet hai, vé ndi dung caa hop dong: mot sé didu khoan chua duoc
phép luat quy dinh r rang hoic quy dinh thiéu théng nhit gay khé khin
cho cac bén trong qua trinh dam phan va soan thao.

2.4. Thuc trang phap luat vé giéi han an toan trong hoat déng
bao lanh phat hanh ching khoan

2.4.1. Nhitng wu diém co ban ciia quy dinh hign hanh vé gigi
hgn an toan trong hogat déng bdo lanh phat hanh chizng khoan

Pé dam bao an toan cho hoat dong KDCK néi chung va hoat dong
BLPHCK noi riéng, phap luat da quy dinh kha rd rang va cu thé cac giéi
han an toan bugc CTCK phai tudn tha trong qué trinh thyuc hién hoat dong
BLPHCK. Bao gom:
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2.4.1.1. Quy dinh vé diéu kién va han ché d6i voi hoat dong
BLPHCK.

2.4.1.2. Quy dinh v& gi6i han ty Ié an toan d6i véi hoat dong
BLPHCK.

2.4.1.3. Quy dinh vé& muc d6 rui ro cia hoat dong BLPHCK trong
viéc xac dinh chi tiéu an toan tai chinh cta cong ty chirng khoan.

2.4.2. Nhiing ton tai, hgn ché cha yéu ciia quy dinh hign hanh
vé gidi han an toan trong hoat déng bdo 1anh phat hanh chitng khoan

2.4.2.1. Thiéu cac quy dinh cu thé v& yéu cau quan ly hoat dong
BLPHCK.

2.4.2.2. Céc gidi han an toan dat ra trong hoat dong BLPHCK
khdng bao quat hét pham vi c4c rui ro dé dam bao an toan cho CTCK.

2.5. Thuc trang phap luat vé quan li nha nwéc ddi véi hoat
dong bao lanh phat hanh ching khoan

2.5.1. Nhitng wu diém co ban ciia quy dinh vé qudn Iy nha nwéc
doi véi hoat dgng bdo 1anh phat hanh ching khoan

2.5.1.1. V& chi thé quan ly hoat dong BLPHCK

Phap luat hién hanh da tao lap cho UBCKNN mét vi tri phap ly
nhét dinh ctng cting pham vi cac thim quyén twong tmg lam co sé thuc
hién chic nang giam sat va quan Iy TTCK caa minh, tiém can dan téi cac
nguyeén tic caa 10SCO.

2.5.1.2. V& cac bién phap quan 1y nha nuéc dbi véi hoat dong
BLPHCK.

- Phép luat di tao ra co sé phap ly tuong ddi chat ché va day da
dé co quan quan ly thyc hién hiéu qua chirc ning giam sat hoat dong
BLPHCK.
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- Phap luat da quy dinh céc bién phap co ban nham dam bao tinh
tuan tha phap luat BLPHCK.

2.5.2. Nhitng hgn ché, bat cdp chii yéu ciia quy dinh hi¢n hanh
vé qudn Iy nha nwée déi véi hoat déng bdo 1anh phat hanh ching
khoén

2.5.2.1. Quy dinh vé dia vi phap ly hién tai cia UBCKNN d4 can
trg viée phat huy vai trd 13 co quan quan ly chuyén nganh vé chang khoéan
va thi truong ching khoan, chua phit hop véi théng 16 thé gioi.

2.5.2.2. Quy dinh vé cac bién phép quan 1y nha nude ddi voi hoat
dong BLPHCK con mét s han ché, bat cap.

KET LUAN CHUONG 2

Trén co so nghién ctu thyuc trang phép luat vé BLPHCK ¢ Viét
Nam dua trén ciu tric phap luat vé BLPHCK d3 xac dinh tai chuong 1,
c6 thé nhan thay phép luat da dat duoc nhiing thanh tyu nhét dinh song
cling boc 16¢ nhitng han ché, bat cap can phai xem xét hoan thién.

CHUONG 3. PINH HUONG VA GIAI PHAP HOAN THIEN
PHAP LUAT VE BAO LANH PHAT HANH CHUNG KHOAN O
VIET NAM

3.1. Nhirng dinh huéng co ban nham hoan thién phap luat vé
bao 1&nh phat hanh ching khoan ¢ Viét Nam

3.1.1. Hoan thién phéap luat vé bao 14nh phét hanh ching khoan
can dam bao phu hop véi chu treong, dinh huéng cua Pang va Nha nudc
vé phat trién thi truong tai chinh

3.1.2. Hoan thién phép luat vé bao 1anh phét hanh ching khoan
can phu hop véi muyc tiéu co cau lai thi truong chiing khoan néi chung va
céc to chirc kinh doanh chung khoéan néi riéng
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3.1.3. Hoan thién phép luat vé bao 1anh phat hanh ching khoan
can dap ung nhu cau hoi nhap qudc té trén co so danh gia dung, day du
vé thyuc trang thi trudng tai chinh Viét Nam hién nay

3.1.4. Hoan thién phéap luat vé bao 14nh phét hanh ching khoéan
can dam bao tinh an toan hé thong va tinh 6n dinh cua thi trudong, dong
thoi dam bao hai hoa loi ich ctaa cac bén lién quan

3.2. Céc giai phap chii yéu nham hoan thién phap luit vé bao
lanh phat hanh ching khoan & Viét Nam

3.2.1. Hoan thi¢n quy dinh vé chii thé thuc hién hoat déng bédo
I&nh phat hanh ching khoan

3.2.1.1. Thay d6i cach thirc quy dinh vé diéu kién von diéu 1¢ téi
thiéu cua cong ty ching khoan dong thoi sira doi quy dinh vé muac vén
diéu 1¢ tbi thiéu dé thuc hién nghiép vu bao 1anh phat hanh chiing khoan
theo hudng ting cao, dam bao phl hop vai yéu cau cua thyc tién

3.2.1.2. Xay dyung khung phap 1y cho mé hinh ngan hang dau tu
tai Viét Nam nham chuyén nghiép hoa hoat dong kinh doanh ching khoan
noi chung va hoat dong bao I&nh phéat chirng khoan ndi riéng

3.2.2. Hoan thign quy dinh vé ngi dung nghiép v bdo l1anh phat
hanh chang khoan, cdc phwong thirc bdo 1anh phat hanh ching khoan
va té hep bdo lanh

3.2.2.1. Hoan thién quy dinh vé ndi dung nghiép vu bao 1anh phat
hanh chirng khoan

- Ban hanh vin ban quy pham phép luat riéng diéu chinh hoat
dong BLPHCK trong do6 tap trung quy dinh rd c&c hoat dong thugc ngi
dung nghiép vu BLPHCK, quy trinh thyuc hién nghiép vu BLPHCK.

- Ghi nhan trach nhiém thdm dinh théng tin trong ho so chao ban
ching khoén ra cong ching cua TCBL Vi tu cach “ngudi gac cong”.
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- Cho phép TCBL sir dung phuong phap dung s6 dé xac dinh gia
ching khoan chao ban.

- Hoan thién quy dinh V& trinh tu tha tuc chao béan ching khoéan
ra cong ching

- Ting budc néi long diéu kién cho phép TCBL thyc hién cac
hoat dong hd tro sau phat hanh.

3.2.2.2. Hoan thién quy dinh vé cac phuong thirc bao 1anh phat
hanh chtng khoan va quy dinh vé té hop bao lanh

- Can sira d6i mot s quy dinh vé cac phuong thire BLPHCK dam
bao su théng nhat cua phap luat

- Can quy dinh cu thé vé t6 hop bao 1anh, dc biét vé vai tro va trach
nhiém cua to chirc bao 1anh chinh dbi vai t6 hop va to chic phat hanh.

3.2.3. Hoan thi¢n quy dinh vé hinh thirc phap ly ciia hogt dgng
bdo 1&nh phat hanh chizng khoan

3.2.3.1. Hoan thién quy dinh vé& hop dong dong bao lanh phat
hanh chiang khoan

- V& hinh thirc cia hop ddng: bd sung quy dinh yéu cau rd hop
ddng phai duoc lap thanh vin ban.

- V& noi dung cua hop ddng: d& xut quy dinh ndi dung téi thiéu
cua hop dong theo hudng liét ké cac diéu khoan co ban. UBCKNN nén
ban hanh miu biéu mang tinh hudng dan.

3.2.3.2. Hoan thién quy dinh vé& hop ddng bao lanh phét hanh
ching khoan

- Thay viéc sir dung tén goi “Cam két BLPHCK” bang “hop dong
BLPHCK” hoiic “thoa thuan BLPHCK.

- Ap dung cach thirc quy dinh cac diéu khoan co ban cua hop
ddng thay vi ban hanh mau biéu mang tinh bat buoc nhu hién nay.
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3.2.4. Hoan thién quy dinh vé gidgi hgn an toan trong hoat déng
bdo 1&nh phat hanh chizng khoan

3.2.4.1. Can bd sung quy dinh yéu cau cong ty chiring khoan phai
ban hanh quy dinh noi bo vé hoat dong bao 1anh phét hanh ching khoén

3.2.4.2. Can hoan thién quy dinh vé giéi han an toan trong hoat
dong bao 1&nh phat hanh chirg khoan theo hudng mé rong pham vi ap
dung dé kiém soat day du va hiéu qua cac rui ro

3.2.5. Hoan thién cdc quy dinh vé qudn Iy nha nwée doi véi hoat
dgng bdo lanh phat hanh chizng khoan

3.2.5.1. Can xéc lap lai vi tri, nhiém vu quyén han cia UBCKNN
dé nang cao hiéu qua hoat dong quan ly, pht hop véi thong 1¢ thé gisi va
cac nguyén tic cua I0SCO

3.2.5.2. Pay nhanh qua trinh chuyén d6i mé hinh quan ly, giam
st c4c to chirc trung gian trén thi truong chang khoan tir quan ly, gidm
sat tuan tha sang mé hinh quan |y giam sat dya trén rai ro nham tdi wu
héa ngudn lec va nang cao hiéu qua quan ly, giam sat

3.2.5.3. Xac dinh rd cac hanh vi vi pham phép luat vé hoat dong
bao 14nh phat hanh ching khoan ddng thoi ting ché tai xir 1y, dam bao
tinh ran de cua phap luat.

KET LUAN CHUONG 3
Chuong 3 da xac dinh nhirng dinh hudng co ban va dua ra cac

giai phap cha yéu nham hoan thién phép luat vé BLPHCK ¢ Viét Nam.

KET LUAN
BLPHCK la hoat dong ngan hang dau tu truyén thong, giit vai tro
dic biét quan trong, song hanh cling sy phét trién cua thi truong vén noi
riéng va thi trudng tai chinh néi chung. Viéc 1am sang to cac van dé Ii
luan vé BLPHCK va phép luat vé BLPHCH gilp cac nha quan ly nhin
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nhan dung va day du vé vai trd quan trong cia hoat dong BLPHCK dé c6
chinh sach diéu chinh phu hop, gép phan hoan thanh muc tiéu phat trién
mét thi trudng tai chinh dong bo va can bang.

Qua nghién ciru cho thiy, phép luat hién hanh vé BLPHCK ¢ Viét
Nam da dat duoc mot sé thanh tuu nhat dinh nhung bén canh d6, van tdn
tai nhirng bat cap, han ché. Viéc hoan thién phap luat vé BLPHCK la hét
strc can thiét trong giai doan hién nay va phai tuan theo nhiing dinh huéng
nhét dinh, pht hop véi chu treong ciia Pang va nha nudc va nhu cau hoi
nhap quéc té. Céc giai phap hoan thién phép luat vé BLPHCK & Viét Nam
can phai thuc hién mét cach ddng bo nham thuc day hoat dong BLPHCK
phét trién trong xang Vi vai trd quan trong von c6 ciia nd trén thi truong
tai chinh.

DANH MUC CAC CONG TRi}VH PA C@NG BO LIEN QUAN PEN PE
TAI LUAN AN

1. Nguyén Thi Phuong Théo (2022) “Hodn thién phdp ludt vé hop dong
bao lanh phét hanh chitng khodn”, Tap chi dan chu va phap ludt, sb dinh
ky thang 2 (359), Tr.21 — 27.
2. Nguyén Thi Phuong Thao (2022) “Vai tro “ngudi gac cong” va trach
nhiém boi thwong thiét hai ngoai hep dong cua té chirc bao lanh phat
hanh”, Tap chi dan chi va phép ludt, s dinh ky thang 3 (360), Tr. 36 —
42.
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OPENING
1. REASON FOR SELECTING TOPIC
Firstly, in practical aspect, the history of capital market
development in the world witnesses a particularly important role of
securities underwriting activities. Meanwhile, in Vietnam, the capital
market has gradually become an important capital mobilization channel,
but the role of securities underwriting activities is extremely fuzzy.

Secondly, in terms of law aspect, securities underwriting are
regulated in the Law on Securities and sub-law documents, but there are
still many shortcomings and limitations affecting the development of
securities underwritiing activities in particular and the stock market in
general.

Thirdly, in terms of research, so far there has not been a
comprehensive scientific study on theoretical and practical issues of the
law on securities underwriting.

Stemming from the above fundamental reasons, the PhD candidate
has chosen the issue of "Law on securities underwriting in Vietnam™ as
the topic of her doctoral thesis in Law.

2. RESEARCH PURPOSE, TASKS

The research purpose of the thesis is to construct a theoretical
basis on the activities of securities underwriting and the law on securities
underwriting, to assess the current status of the law on securities
underwriting in Vietnam and to propose solutions to improve the law. The
thesis aims to create an active legal basis to promote the development of
securities underwriting activities.

To achieve the above purpose, the PhD candidate identified the
following research tasks:
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- Research on theoretical issues on the activities of the securities
underwriting and the law on securities underwriting.

- Research the legal content on securities underwriting in
Vietnam to clarify the advantages and limitations and inadequacies.

- Providing solutions to complete the law on securities
underwriting to ensure feasibility, meet practical requirements and
international integration needs.

3. SUBJECTS, SCOPE OF RESEARCH

- The object of the thesis research includes: the published scientific
perspectives, legal theories of domestic and foreign authors; the current
system of regulations on securities underwriting in Vietnam and the
principles of I0SCO; practice of securities underwriting activities of
securities companies in Vietnam.

The scope of the study is defined as follows:

- Focus on researching theoretical issues on securities underwriting
as well as legal regulations governing securities underwriting activities
since the Securities Law No. 54/2019/QH14 took effect until now.

- Do not study the legal content of securities underwriting for
government bonds.

4. RESEARCH METHODOLOGY

PhD Candidate has used many research methods such as:
analysis, comparison, synthesis, logical inference, historical approach,
scientific conjecture.

5. NEW CONTRIBUTIONS OF THE THESIS

Firstly, the thesis has systematically studied the theoretical issues
of securities underwriting, thereby clarifying the nature and
characteristics of securities underwriting activities compared to other
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securities underwriting activities. other securities business and
comprehensively study, from many angles, the role of securities
underwriting activities on the basis of inheriting the theory of the role of
"gatekeeper”. Since then, the thesis has built a legal framework for
underwriting securities.

Secondly, the thesis has comprehensively and comprehensively
assessed the legal status of securities underwriting in Vietnam in the new
context. In addition to pointing out the advantages, the thesis has clarified
the inadequacies and limitations of the law on securities underwriting
according to each group of regulations. Research results show that the
improvement of the law on securities underwriting is an urgent
requirement today.

Thirdly, the thesis has systematically proposed solutions and
recommendations with high feasibility, in order to improve the law on
securities underwriting, in line with practical needs and international
practices. , contributing to perfecting the legal system on Vietnam's stock
market in the new context.

6. SCIENTIFIC SIGNIFICANCE AND PRACTICALITY OF
THE TOPIC

Firstly, the thesis clarifies some theoretical issues about securities
underwriting and the law on securities underwriting.

Second, the thesis comprehensively and generally evaluates the
legal status of securities underwriting in vietnam, pointing out the
advantages, disadvantages, and limitations that still need to be improved.

Thirdly, the thesis offers solutions to complete the law on
securities underwriting in accordance with market practical requirements
and international practices.



7. THESIS STRUCTURE

In addition to the introduction, the conclusion, the appendices
and the list of references, the thesis develops in a two-part structure:

- The first part: Overview of the research situation related to the
thesis topic.

- The second part: the thesis content consists of 3 chapters.

PART ONE
OVERVIEW OF RESEARCH SITUATION RELATED TO
THESIS

I. OVERVIEW OF THE RESEARCH SITUATION RELATED
TO THE THESIS THEME

1. Domestic research works related to the research issues of
the thesis topic

1.1. Domestic research works on securities business activities
and laws governing securities business activities

Some case studies for this issue include: Tran Dang Kham
(2002), “Solutions to promote the participation of financial
intermediaries in the process of building and developing the stock market
in Vietnam", PhD thesis in economics, National Economics University;
Le Thi Lan Huong (2008), "Developing the operation of securities
companies in Vietham", PhD thesis in economics, National Economics
University; Hoang Thi Bich Ha (2018), “Financial safety of Vietnamese
securities companies”, PhD thesis in economics, Academy of Finance;
Pham Thi Giang Thu (2002), "Building and perfecting the legal
framework of the stock market in Vietham", Doctoral thesis in law, Hanoi
Law University; Nguyen Thi Thuan (2009), "Completing the law on
securities trading organizations on the concentrated stock market in
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Vietnam", PhD thesis in law, Vietnam National University, Hanoi;
Nguyen Minh Hang (2010), Hanoi Law University, on the topic "Law on
offering shares of joint stock companies in Vietnam - theoretical and
practical issues", Doctoral thesis in law, Hanoi Law university; Pham Thi
Giang Thu (2004), "Some issues on securities law and stock market in
Vietnam", National Political Publishing House; Le Thi Thu Hang (2015),
"Building a management mechanism for the public offering of securities
based on full disclosure", SSC; Le Su Nang (2020), "Application of risk-
based supervision system for securities companies in Vietnam", SSC;

1.2. Domestic research works on securities underwriting and
the law on securities underwriting

The typical related research works include: Mac Quang Huy
(2009), "Handbook of Investment Banking", Statistical Publishing House;
Pham Thi Giang Thu (2000), “Discussion on underwriting in the stock
market”, Journal of Law, No. 1/2000; Vu Kim Lien (2001), "Model of
organization and operation of underwriting and financial consulting in
the primary market in Vietham".

2. Foreign research works related to the research issues of the
thesis topic

Firstly, the research works on some theoretical issues about
securities underwriting, including:

- Research works mentioning the role of securities underwriting
activities such as Reinier H. Kraakman, (1984), “Corporate Liability
Strategies and the Cost of Legal Controls”, The Yale Law Journal,
Vol.93; Reinier H. Kraakman, (1986), “Gatekeepers: The Anatomy of a
Third-Party Enforcement Strategy”, Journal of Law, Economics &
Organization, Vol.2, No.1; Thomas J. Chemmanur and Karthik Krishnan
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(2012), “Heterogeneous Beliefs, IPO Valuation, and the Economic Role
of the Underwriter in IPOs”, Financial Management, Vol.41; Harald M.
Fischer and Timothy G. Pollock (2004), “Effects of Social Capital and
Power on Surviving Transformational Change: The Case of Initial Public
Offerings”, The Academy of Management Journal, Vol.47, No.4;
Timothy G. Pollock (2004), “The benefits and costs of underwriters’
social capital in the US initial public offerings market”, Strategic
Organization, Vol.2, No.4.

- Research works mentioning securities underwriting method
such as: Lena Chua (1995), “A Reexamination of the Costs of Firm
Commitment and Best Efforts IPOs”, The Financial Review Vol.30, No.2;
Ann Guenther Sherman (1992), “The Pricing of Best Efforts New Issues”,
The Journal of Finance, Vol.47, No.2; Craig G. Dunbar (1998), “The
Choice between Firm-Commitment and Best-Efforts Offering Methods in
IPOs: The Effect of Unsuccessful Offers”, Journal of Financial
Intermediation, Vol.7; Oyvind Bohrena, B. Espen Eckbob & Dag
Michalsena (1997), “Why underwrite rights offerings? Some new
evidence”, Journal of Financial Economics Vol.46

- Research works mentioned the problem of securities
underwriting syndicate such as: Pegaret Pichler & William Wilhelm
(2001), “A Theory of the Syndicate: Form Follows Function”, The
Journal of Finance, Vol.LVI, No.6; Shane A. Corwin and Paul Schultz
(2005), “The Role of IPO Underwriting Syndicates: Underpricing,
Certification, and Information Production”, The Journal of Finance,
Vol.LX, No.l; Rajesh P. Narayanan, Kasturi P. Rangan & Nanda K.
Rangan (2004), “The Role of Syndicate Structure in Bank Underwriting”,
Journal of Financial Economics, Vol.72
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- Research works on the relationship between underwriters and
institutional investors who are traditional customers affect the
undervaluation of securities: Murat M. Binay, Vladimir A. Gatchev, and
Christo A. Pirinsky (2007), “The Role of Underwriter-Investor
Relationships in the IPO Process”, Journal of Financial and Quantitative
Analysis Vol.42, No.3; Benveniste, L. M., and P. A. Spindt (1989), “How
Investment Bankers Determine the Offer Price and Allocation of New
Issues”, Journal of Financial Economics, Vol.24; Sherman, A. E., and S.
Titman (2002), “Building the IPO Order Book: Underpricing and
Participation Limits with Costly Information”, Journal of Financial
Economics, Vol.65.

Secondly, typical research works on legal content on securities
underwriting, include:

- Research works on the subject of securities underwriting:
George J. Papaioannou (2010), “Commercial Banks in Underwriters and
the Decline of the Independent Investment Bank Model”, Journal of
International Business and Law Volume 9, lIssue 1, Article 4;
“Restrictions on Bank Underwriting of Corporate Securities: A Proposal
for More Permissive Regulation”, Harvard Law Review, Vo0l.97, No.3
(1984).

- Regulatory studies related to securities underwriting methods:
James F.Cotter and Randall S. Thomas (1998), “Firm Commitment
Underwriting Risk and the Over-allotment Option (OAO): Do we need
further Legal Regulation?”, Securities Regulation Law Journal, Vol 26;
David Shine (2004), “Best Efforts” Standards Under New York Law:
Legal and Practical Issues”, Glasser LegalWorks, Vol.7, No.9; Robert
B. Robbins (2013), “Structuring Best Efforts Offerings and Closing
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Under Rule 10b-9”, The American Law Institute Continuing Legal
Education.

-Research works related to securities underwriting contract:
Stephen J. Weiss (1971), “The Underwriting Agreement-Form and
Commentary”, The Business Lawyer, VVol.26, No.3; Gershon Mandelker
& Artur Ravid (1977), “Investment Banking: An Economic Analysis of
Optimal Underwriting Contracts”, The Journal of Finance Vol.XXXIl,
No.3; David P.Baron (1980), “The Incentive Problem and The Design of
Investment Banking Contracts”, Journal of Banking and Finance, Vol.3.

- Research works on legal liability of underwriters: Edward F.
Greene (1981), “Determining the Responsibilities of Underwriters
Distributing Securities within an Integrated Disclosure System”, Notre
Dame Law Review, Vol.56, Iss.5; Eric Seitz (2008), “Underwriter Due
Diligence: It's Not A Whole New Ballgame”, SMU Law Review, Vol.61;
Dana B. Klinges (1985), “Expanding the Liability of Managing
Underwriters Under the Securities Act of 1933, Fordham Law Review,
Vol.53, Iss.5; William K. Sjostrom, Jr (2006), “The Due Diligence
Defense Under Section 11 of The Securities Act of 1933 ”, Brandeis Law
Journal, VVol.44; Noam Sher (2014), “Underwriters’ Civil Liability for
IPOs: An Economic Analysis”, University of Pennsylvania Journal of
International Law, VVol.27, Iss.2.

- Other studies mention some issues related to the legal content
of securities underwriting: Lucas C. Townsend (2004), “Can Wall
Street’s “Global Resolution” Prevent Spining? A Critical Evalution of
Current Alternatives”, Seton Hall Law Review, Vol.34; Kuntara
Pukthuanthong, Nikhil P. Varaiya & Thomas J. Walker (2007),
“Bookbuilding versus Auction Selling Methos: A Study of US IPOs”,
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Venture Capital, Vol.9, No.4; Kenji Kutsuna & Richard Smith (2004),
“Why Does Booking Buliding Drive Out Auction Methods of IPO
Issuance? Evidence from Japan”, The Review of Financial Studies,
Vol.17, No.4. Richard B. Carter & Frederick H. Dark (1990), “The Use
of the Over-Allotment Option in Initial Public Offerings of Equity: Risk
and Underwriter Prestige”’, Financial Management, VVol.19, No.3.

Il. ASSESSMENT OF THE STATUS OF RESEARCH
RELATED TO THE THESIS TOPIC

1. General assessment of the research situation related to the
thesis topic

-In general, there are many foreign scientific works on securities
underwriting from the perspective of economics and jurisprudence.
Meanwhile, domestic scientific works on this content are quite limited,
almost stopping at the study of securities trading activities in general..

-Theoretical issues about securities underwriting have been
researched in many scientific works but have not been comprehensive and
comprehensive, there are still a number of theoretical issues that have not
been thoroughly resolved and need to be clear up.

- There are very few in-depth studies on the law of securities
underwriting, so the content of legal theory about securities underwriting
has not been clarified.

- The legal status of securities underwriting in Vietnam has not
been studied extensively.

- Proposals and solutions to improve the law on securities
underwriting in Vietnam are only mentioned in a limited, single and up-
to-date manner.

2. The issues related to the thesis have been solved
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- Theoretical issues about securities issuance and securities
business activities in general

- Some theoretical contents about securities underwriting such as
the risk characteristics of securities underwriting, business contents of
securities underwriting, the role of "gatekeeper" and information
intermediary of securities underwriting

- Assessment of the current state of laws governing the activities
of securities trading organizations in Vietnam and recommendations at
the time of acceptance of the works.

3. The issues continue to be researched and solved

- In terms of theory: continue to research and clarify some
theoretical issues about securities underwriting.

- In terms of practice: (i) comprehensively review and evaluate
the current legal situation on securities underwriting in Vietnam to point
out advantages, disadvantages and limitations; (ii) research to identify
directions and solutions to improve the law on securities underwriting in
Vietnam

4. Issues that thesis do not mention

- Issues securities underwriting is Government bonds and the law
related to underwriting Government bonds

- Dispute resolution arising from securities underwriting
activities.

Ill. RESEARCH THEORETICAL BASIS, RESEARCH
QUESTIONS AND HOSPHONES

1. Theoretical basis

- First, the theory of entrepreneurial freedom

- Second, the theory of gatekeeper
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- Third, theory of liability for non-contractual damages
- Principles of 10SCO.
2. Research question and research hypothesis

- Research question 1: What is the difference between securities
underwriting activities and other securities trading activities? Besides the
role of bringing in revenue for securities companies as a business activity,
what role does the securities underwriting activity play for other entities
in the market?

Research hypothesis: The nature of securities underwriting
activities is associated with the commitment to fulfill the obligation to
buy issued securities of the underwriting with the issuer. Securities
underwriting activities play an important role not only for underwriters
but also for issuers, regulators and investors.

- Research question 2: It is necessary to determine the legal
structure of securities underwriting, including which groups of
regulations?

Research hypothesis : The law on securities underwriting plays
the role of a legal framework so that on that basis, securities underwriting
activities are carried out effectively and safely, ensuring the interests of
investors. legitimacy to stakeholders. To do so, the law on securities
underwriting must be structured including groups of basic provisions on
the subject of implementation, implementation methods, content, legal
form, safety limits and management of State for securities underwriting
activities.

- - Research question 3: What are the limitations and
shortcomings of the current law on securities underwriting in Vietnam?

Research hypothesis: The current law on securities underwriting
still has shortcomings and limitations, causing difficulties for
stakeholders in the actual implementation process.
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- - Research question 4: What basic orientations need to be
determined to serve as a basis for perfecting the law on securities
underwriting in Vietnam today and what specific solutions should be
applied to improve the law on securities underwriting?

Research hypothesis: Completing the law on securities
underwriting is an objective need of the economy and should be based on
certain orientations, ensuring compliance with the guidelines and
guidelines of the Party and State. financial market development and
international integration needs. Specific solutions to improve the law on
securities underwriting must be based on the analyzed legal situation and
identified improvement orientations. Only in this way, the proposed
solutions will ensure feasibility and suit the needs of practice.

CONCLUSION

Up to now, the legal issue of securities underwriting has been
mentioned in a number of related research works. However, there have
not been any domestic and foreign researches that have in-depth and
comprehensive research on this issue

PART TWO
THESIS CONTENT
CHAPTER 1. THEORETICAL ISSUES ON SECURITIES
UNDERWRITING AND LAW ON SECURITIES

UNDERWRITING

1.1. Theoretical issues of securities underwriting

1.1.1. The concept of securities issuance

Issuance of securities is an offer for sale of securities by a number

of entities authorized to issue securities for the purpose of raising capital.
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1.1.2. Concept, characteristics and legal nature of securities
underwriting

1.1.2.1. The concept of securities underwriting

Securities underwriting is a securities business activity whereby
the underwriter undertakes to distribute securities to the issuer through
the repurchase of issued securities or to distribute securities only to the
issuer. invest and perform one or more other jobs to support the issuer's
securities offering process.

1.1.2.2. Characteristics of of securities underwriting

- It is a derivative activity from securities issuance activities and
is always associated with securities issuance activities

- It is the hedging activity

- It is the most risky securities trading activity

- It is a mixed stock market activity

- Investors are "anonymous" subjects in the relationship of
securities underwriting

- Subjects performing securities underwriting are normally
required to comply with security restrictions during the implementation
of the securities underwriting business.

1.1.2.3. Legal nature of securities underwriting

- Securities underwriting is not a secured transaction to fulfill
obligations as prescribed by civil law.

- Securities underwriting is a service contract in the field of
securities entered into between an underwriting organization and an
issuer.

- Securities underwriting is a special commercial business.
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- The securities underwriting relationship is not an agency or
proxy relationship.

1.1.3. Classification of securities underwriting

The most common classification is based on the implementation
method criteria, securities underwriting is divided into the following three
categories:

- Firm commitment underwriting

- Standby underwriting

- Best effort underwriting

1.1.4. Basic contents of securities underwriting activities

From a professional perspective, the content of securities
underwriting activities includes the following main tasks:

- First, provide financial advice to build a stock issuance plan

- Second, valuation of securities offered for sale

- Third, prepare and submit the application for registration of
securities offering

- Fourthly, distribute securities to investors and perform
guarantee commitments

- Fifth, post-release support.

1.1.5. The problem of the underwriting syndicate

- Underwriting syndicate is a group of underwriters who together
commit to underwrite an issue of securities under an underwriting
contract.

- The structure of the underwriting syndicate includes:
Management group, underwriting group and sales group.

- The legal form of the underwriting syndicate contract between
underwriters.
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1.1.6. The role of securities underwriting

1.1.6.1. The role for issuer

- Ensuring the success of the issuer's securities offering

- To bridge the information gap between issuers and investors

1.1.6.2. The role of the underwriter

- Providing an important source of revenue for underwriters

- Enhancing the position and reputation of the underwriter and at
the same time supporting the development of other securities market
activities of the underwriter..

1.1.6.3. Role for investors in the market

- Helping investors verify the quality of information about
securities offered by the issuer.

1.1.6.4. Roles for state management agencies

-The underwriter acts as a "gatekeeper", on behalf of the
management agency, inspecting the quality of information about the
offered securities provided by the issuer to protect the legitimate interests
of investors. It is also an important equipment used to increase access to
long-term capital markets for entities in the economy..

1.2. Legal issues on securities underwriting

1.2.1. Basic legal principles to develop legislation on securities
underwriting

1.2.1.1. Principles of respecting freedom of business

This principle permits the subjects to have the right to decide to
choose the business opportunity that brings the best profit for themselves
but must be within the limits determined by law in order to ensure the
legitimate interests of the related parties.

1.2.1.2. Principle of self-responsibility for risks
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Accordingly, it requires the entities that carry out securities
underwriting activities to be responsible for their decisions. this requires
the law to prescribe restrictions to reduce the risk of uncontrolled for the
guarantor. the principle is also set for investors to be responsible for their
own risks when participating in the purchase of securities offered for sale
if they have been provided with sufficient information.

1.2.1.3. Principles of ensuring system safety

This principle requires that the law clearly stipulate safe limits
for entities when performing securities underwriting activities and must
create a sufficient legal basis for the management agency to effectively
perform the management function.

1.2.1.4. Principles of protecting legitimate rights and interests of
investors

The law governing securities underwriting activities must
provide provisions to limit the association between the underwriter and
the issuer or one party taking advantage to cause damage to the investor.

1.2.2. Legal structure on securities underwriting

The legal structure of securities underwriting is determined on
the basis of basic social relations arising from securities underwriting
activities and specific requirements of the legal content on securities
underwriting, including the following groups of regulations:

First, the group stipulates the subject of securities underwriting
activity.

Second, the group specifies the securities underwriting methods,
the underwriting syndicate and the business content of securities
underwriting .
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Third, the group stipulates the legal form of securities
underwriting activities.

Fourth, the group prescribes safety limits in securities
underwriting operations.

Fifth, the group of regulations on state management of securities
underwriting activities.

CONCLUSION CHAPTER 1

In chapter 1, the PhD Candidate has researched and analyzed
comprehensively the basic theoretical issues about securities
underwriting and the law on securities underwriting.

CHAPTER 2. LEGAL SITUATION OF SECURITIES
UNDERWRITING IN VIETNAM

2.1. Legal status of the subject of securities underwriting
activities

2.1.1. Some advantages of regulations on the subject of
securities underwriting activities

2.1.1.1. The selection of a multi-functional bank model in part
with the subject of underwriting activities being a securities company is
suitable to the current situation and development goals of Vietnam's
financial market in the previous and present period.

2.1.1.2. Legal conditions for carrying out securities underwriting
activities have been specified clearly and clearly with criteria set out
relatively in line with specific requirements and international practices.

2.1.2. Shortcomings and limitations of regulations on the
subject of securities underwriting activities
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2.1.2.1. The way in which the regulation of the minimum charter
capital level of securities companies conducting securities business
activities in general and securities underwriting activities in particular
shows the inequality with entities trading in securities with other activities
of a similar nature in the market.

2.1.2.2.Regulations on the minimum charter capital requirements
for securities underwriting are still quite low compared to the growth rate
of capital scale of securities companies and the current demand of the
market and lower than the average of other countries in the region

2.2. Current status of law on the contents of securities
underwriting operations, methods of securities underwriting and the
underwriting syndicate

2.2.1. Advantages of regulations on the content of securities
underwriting operations, methods of securities underwriting and the
underwriting syndicate

2.2.1.1. The law has defined criteria for determining the content
of the concept of securities underwriting to distinguish it from the content
of securities underwriting operations.

2.2.1.2. Fundamental securities underwriting methods have been
recognized according to world practice, creating opportunities for market
participants to have many options to apply.

2.2.2. Shortcomings and limitations of regulations on the
content of securities underwriting operations, methods of underwriting
securities issuance and the underwriting syndicate
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2.2.2.1. The content of securities underwriting operations has not
been fully and clearly regulated, causing difficulties in the
implementation process.

2.2.2.2. The law on securities underwriting methods is still
inadequate, especially there is a lack of specific regulations on
underwriting combinations..

2.3. Legal status of legal form of securities underwriting
activities

2.3.1. Basic advantages of regulations on the legal form of
securities underwriting activities

The law has prescribed a form of a securities underwriting
contract with the name “underwriting commitment”, which quite fully
records the basic terms required of a securities underwriting contract. The
legal form of the securities underwriting contract is also specified in
writing by law.

2.3.2. Main shortcomings and limitations of regulations on
legal form of securities underwriting activities

2.3.2.1. On the contract between underwiters

The legal form and content of this contract have not been
specified by law.

2.3.2.2. On the securities underwriting contract

Firstly, about the form of the contract: using the name
"commitment"” does not reflect the true nature of the relationship between
securities underwriting and international practices.

Secondly, about the content of the contract: some terms are not
clearly defined by law or inconsistent, causing difficulties for the parties
in the negotiation and drafting process..
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2.4. Legal status of safety limits in securities underwriting
activities

2.4.1. Basic advantages of current regulations on safety limits
in securities underwriting activities

To ensure the safety of securities trading activities in general and
securities underwriting activities in particular, the law has clearly and
specifically stipulated safety limits that securities companies must
comply with during the implementation of securities underwriting
activities. Including:

2.4.1.1. Regulations on conditions and restrictions on securities
underwriting activities.

2.4.1.2. Regulations on safety ratio limits for securities
underwriting activities.

2.4.1.3. Regulations on the level of risk of securities underwriting
activities in determining refinance safety criteria of securities companies.

2.4.2. Major shortcomings and limitations of current
regulations on safety limits in securities underwriting activities

24.2.1. Lack of specific regulations on management
requirements for securities underwriting activities.

2.4.2.2. The safety limits set in securities underwriting activities
do not cover the full range of risks to ensure safety for securities
companies.

2.5. Current status of law on state management of securities
underwriting activities

2.5.1. Basic advantages of regulations on state management of
securities underwriting activities
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2.5.1.1. On the subject of management of securities underwriting
activities.

The current law has created for the SSC a certain legal position
with the same scope of respective jurisdiction as the basis for performing
its functions of supervision and management of the stock market,
gradually approaching the principles of IOSCO.

2.5.1.2. Regarding state management measures for securities
underwriting activities.

- The law has created a relatively strict and complete legal basis
for the management agency to effectively perform the function of
monitoring securities underwriting activities..

- The law has provided for basic measures to ensure compliance
with the law of securities underwriting.

2.5.2. Major limitations and inadequacies of current
regulations on state management of securities underwriting activities

2.5.2.1. Regulations on the current legal status of the State
Securities Commission have hindered the promotion of its role as a
specialized management agency on securities and the securities market,
which is not in line with world practices.

2.5.2.2. Regulations on state management measures for securities
underwriting activities have some limitations and shortcomings.

CONCLUSION CHAPTER 2
On the basis of studying the legal status of securities underwriting
in Vietnam based on the legal structure of securities underwriting
identified in chapter I, it can be seen that the law has achieved certain
achievements, but also revealed some shortcomings. limitations and
shortcomings need to be considered and perfected.
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CHAPTER 3. ORIENTATIONS AND SOLUTIONS FOR
COMPLETE LAW ON SECURITIES ISSUANCE INSURANCE
IN VIETNAM

3.1. Basic orientations to improve the law on securities
underwriting in Vietnam

3.1.1. Completing the law on securities underwriting needs to be
consistent with the Party and State's guidelines and orientations on
financial market development.

3.1.2. Completing the law on securities underwriting should be
consistent with the goal of restructuring the stock market in general and
securities trading organizations in particular.

3.1.3. Completing the law on securities underwriting needs to
meet the needs of international integration on the basis of a correct and
complete assessment of the current situation of Vietnam's financial
market.

3.1.4. Completing the law on securities underwriting should
ensure the safety of the system and the stability of the market, and at the
same time ensure the harmonization of the interests of the stakeholders.

3.2. Major solutions to improve the law on securities
underwriting in Vietnam

3.2.1. Completing regulations on the subject of securities
underwriting activities

3.2.1.1. Changing the way in which the regulations on the
minimum charter capital conditions of securities companies are regulated
and at the same time amending the regulations on the minimum charter
capital to carry out securities underwriting operations in the direction of
increasing, ensuring in accordance with the requirements of practice
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3.2.1.2. Building a legal framework for investment banking
model in Vietnam in order to professionalize securities business activities
in general and securities underwriting activities in particular.

3.2.2. Completing regulations on the contents of securities
underwriting operations, methods of securities underwriting and the
underwriting syndicate

3.2.2.1. Completing regulations on the contents of securities
underwriting operations

- Promulgating separate legal documents regulating securities
underwriting activities, focusing on clearly defining activities under the
professional content of securities underwriting, the process of performing
the securities underwriting business.

- Recognition of responsibility for verifying information in
TCBL's public offering documents as a "gatekeeper".

- Allowing the underwriter to use the book-building method to
determine the price of securities offered for sale.

- Completing regulations on the order and procedures of
securities offering to the public

- Step by step loosening conditions to allow TCBL to carry out
post-release support activities.

3.2.2.2. Completing regulations on securities underwriting
methods and the underwriting syndicate

- It is necessary to amend some regulations on securities
underwriting methods to ensure the consistency of the law

- There should be specific provisions on the syndicate, in
particular the roles and responsibilities of the main underwriter for the
syndicate and the issuer.
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3.2.3. Completing regulations on the legal form of securities
underwriting activities

3.2.3.1. Completing regulations on contract between
underwriters.

- Regarding the form of the contract: supplement regulations
requiring that the contract be made in writing.

- Regarding the content of the contract: it is proposed to stipulate
the minimum content of the contract in the direction of listing the basic
terms. The SSC should issue a form for guidance.

3.2.3.2. Completing regulations on securities underwriting
contracts

- Replace the use of the name “underwriting commitment” with
“underwriting contract” or “underwriting agreement”.

- Apply the method of stipulating the basic terms of the contract
instead of issuing the mandatory form as at present.

3.2.4. Completing regulations on safety limits in securities
underwriting activities

3.2.4.1. It is necessary to add regulations requiring securities
companies to issue internal regulations on securities underwriting
activities

3.2.4.2. It is necessary to improve the regulations on safety limits
in securities underwriting activities in the direction of expanding the
scope of application to fully and effectively control risks.

3.2.5. Completing regulations on state management of
securities underwriting activities
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3.2.5.1. It is necessary to re-establish the position, duties and
powers of the State Securities Commission to improve management
efficiency, in line with international practices and 10SCO principles.

3.2.5.2. Accelerate the transformation of the management and
supervision model of intermediaries in the stock market from compliance
management and supervision to a risk-based supervisory management
model in order to optimize resources and improve efficiency. high
efficiency management, supervison.

3.2.5.3. Clearly identify violations of the law on securities
underwriting activities while increasing sanctions and ensuring the
deterrence of the law.

CONCLUSION CHAPTER 3
Chapter 3 has identified the basic orientations and proposed major

solutions to improve the law on securities underwriting in Vietnam.

CONCLUSION

Securities underwriting is a traditional investment banking
activity that plays a particularly important role in parallel with the
development of the capital market in particular and the financial market
in general. the elucidation of theoretical issues about securities
underwriting and the law on securwriting helps managers to properly and
fully realize the important role of securities underwriting activities in
order to have appropriate adjustment policies, contributing to complete to
develop a synchronized and balanced financial market.

Research shows that the current law on securities underwriting in
Vietnam has achieved certain achievements, but besides that, there are
still shortcomings and limitations. the improvement of the law on
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securities underwriting is absolutely necessary in the current period and
must follow certain orientations, in line with the guidelines of the party
and the state and the needs of international integration. solutions to
perfecting the law on securities underwriting in vietnam need to be
implemented synchronously in order to promote securities underwriting
activities to develop commensurate with its inherently important role in
the financial market.
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