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MO DAU

1. Tinh cip thiét ctia dé tai

Xa hoi cang phat trién, doi sdng ngdy cang dugc nang cao. Pé thoa man cac
nhu ciu dn, mic, &, con ngudi ngdy cang tao ra va sé hitu nhitng loai tai san v6i rat
nhiéu nhiing tinh ning, cong dung khic nhau (cac loai vat li¢u mdi, cac loai chat mai,
cac loai mady moc thiét bi hién dai, robot, ...). Nhiing loai tai san nay tao ra hiéu qua
lao dong cao va c6 thé thay thé mot sé luong 1on stc lao dong cua con ngudi. Bén
canh nhiing lgi ich mang lai cho con ngudi, tai san ciing luén tiém an nhiing nguy co
gy ra thiét hai cho con ngudi va moi trudng xung quanh (cac loai vat liéu phat nd,
chay, robot giét ngudi, ...). Ciing gidng nhu thiét hai do hanh vi ctia con nguoi gdy ra,
khi tai san gy thiét hai, viéc bao dam quyén loi ciia ngudi bi thiét hai ciing nhu cia
nguoi chiu trach nhiém bdi thuong 1a mot doi hoi khach quan va phap luat trg thanh
cong cu hiru hiéu dép tng doi hoi khach quan d6. Tinh khach quan ciia doi hoi nay thé
hién & chd viéc quy dinh va ap dung quy dinh v& TNBT do tai san gy ra 1a tit yéu ma
khong phu thudc vao y chi cia CSH, NCH, NSD tai san cling nhu nguoi bi thiét hai.
Chi khi giai quyét tot cac van dé co lién quan dén TNBTTH do tai san gy ra thi quyén
va loi ich hop phap cho ngudi bi thiét hai ciing nhu ngudi chiu trach nhiém bdi thudng
thiét hai méi dugc bao dam.

Truéc khi BLDS 2015 ¢6 hiéu lyc, van ban phap luat quy dinh vé BTTH do tai
san gay ra la BLDS 2005, trong d6 c¢6 nhitng quy dinh duoc hudng dan boi NQ 03/2006.
Vé co ban, TNBTTH do tai san gay ra da dugc quy dinh thanh cac truong hop cu thé.
Tuy nhién, cic quy dinh v&@ BTTH do tai san gy ra trong hai vin ban niy bét cép & chd:
(1) Bo luat dan sy méi chi quy dinh thanh 4 truong hop cu thé v& BTTH do tai san gay
ra tai cac diéu 623 - “BTTH do ngudn nguy hiém cao do gy ra”, 625 - “BTTH do stc
Vit vy ra”, 626 - “BTTH do cdy cbi gay ra”, 627 - “BTTH do nha cira, cong trinh xay
dung khac gdy ra” ma chua bao quat duogc tat ca cac truong hop xay ra trén thuc tién;
(2) Céac quy dinh trong hai vin ban nay chua rd rang, tan mét, viéc huéng dan ap dung
phép ludt ciing chua pht hop v6i ban chit cia TNBTTH do tai san gy ra. Cu thé, ¢ thé
thﬁy Piéu 623 chua chi rd khi nao duge coi 1a nguén nguy hiém cao do gay thiét hai, khi
nao 1a viéc sir dung ngudn nguy hiém cao do gay thiét hai, ddng thoi viéc hudng dan thi
hanh Diéu 623 ciing chua phi hop; Piéu 626 mai chi dimg lai & viéc quy dinh truong
hop BTTH do céy cdi d6, giy gy ra chir chwa bao quat dugc céc truong hop khac nhu
qua trén cdy rung xudng gy thiét hai; Diéu 627 méi chi dimg lai & viec BTTH do nha
cira, cong trinh xdy dung gy ra trong ba truong hop sup d6, hu hong, sut 16 chtr chua
bao quat dugc cac truong hop khac nhu nha ctra, cong trinh xay dung bi chdy gay ra.
Nhimng bat cép nay dan dén thiéu co so cho viéc thuc hién, chip hanh phap luat, dong

thoi thiéu co s dé cac co quan Nha nudc co tham quyén giai quyét cac tranh chap phat



sinh. Piéu ndy chimg minh boi thyc tién giai quyét tranh chap vé BTTH ngoai hop dong
noi chung, BTTH do tai san gdy ra ndi riéng, Toa an thuong van dung quy dinh khong
phu hop 1am cédn cr dé dua ra quyét dinh giai quyét wvu viéc. Pong thoi, cting mot vu
viéc hodc nhitng vu viéc tuong tu nhau nhung con mau thuan giita cac cép xét xir hoac
cac Hoi ddng xét xir trong cting mot cip Toa trong viée xac dinh céc van dé co lién quan
nhu chi thé phai bdi thuong, muc bdi thudng, ...

Nhing bat cap cua BLDS 2005 d3 phan nao dwoc khic phuc boi cac quy dinh
trong BLDS 2015. Trong d6, khoan 3 Diéu 584 BLDS 2015 1a quy dinh mang tinh bao
quat va 1a co s& dé ap dung cho cac truong hop tai san gy thiét hai ma khong thudc
cac truong hop cu thé. Ngoai ra, cac quy dinh v& BTTH do tai san giy ra trong cac
truong hop cu thé ciing dugc sira d6i cho phu hop voi thuc tién. Tuy nhién, qua nghién
ctu cac quy dinh nay, NCS nhén thdy van con nhiéu diém bét cdp phai dugc hoan
thién dé bao dam viéc ap dung hiéu qua trong giai quyét cac vu viéc thuc tién.

TNBTTH do tai san gy ra 1a mot trong nhiing ndi dung quan trong cta ché
dinh TNBTTH ngoai hop ddng. Tuy nhién hién nay con ton tai nhiéu quan diém tréi
nguoc nhau vé cac van dé 1y ludn ciing nhu thuc tién 4p dung phap luat v BTTH do
tai san gdy ra. Nhimg méu thuin ndy xoay quanh cic van dé phap 1y quan trong nhu:
cac diéu kién phat sinh TNBT; co s& dé xac dinh chu thé chiu TNBT:; tai san gay thiét
hai ¢6 ton tai hanh vi trai phap luat cua CSH, NCH, str dung tai san khong; thi¢t hai do
nguon nguy hiém cao do gy ra va thiét hai do hanh vi ctia con nguoi gy ra co lién
quan dén ngudn nguy hiém cao d6 cd cung co so phap ly 1a Piéu 601 BLDS 2015
khong; ... Ngay ca khi BLDS 2015 d3 duoc thong qua va c6 nhiéu stra ddi thi nhimg
quan diém trai chiéu nay van tOn tai. Nguyén nhan ciia nhitng mau thudn nay la do
nhitng quy dinh phép ludt chua thuc sy ré rang. Néu nhu nhimg méu thuin nay van ton
tai s& anh huong truc tiép dén viéc 4p dung phap luat vao thuc tién, va diéu ndy s& gy
anh huong dén quyén va loi ich hop phap cia céc chu thé.

Tir thuc té trén cho théy, viéc nghién curu dé 1am rd céac van dé 1y luén, céc van
dé phap 1y v& TNBTTH do tai san gy ra, bao dam viéc hiéu va ap dung thong nhit cac
quy dinh phap luat vao thuc tién 1a yéu cau buc thiét. Do d6, viéc lya chon va nghién
ctru dé tai “Trdach nhiém boi thuong thiét hai do tai san gay ra theo phap ludt dan sy
Viét Nam” s& c6 gia tri 1y luan va thyc tién sau séc.

2. Tinh hinh nghién ciru dé tai

TNBTTH do tai san gy ra 1a mot ndi dung quan trong trong ché dinh TNBTTH
ngoai hop dong. C6 nhiéu cong trinh khoa hoc cua nhiéu tac gia duoc nghién ctru dudi
cac hinh thuc khac nhau nhu: luén an, ludn van, khéa luan, sach, bai tap chi, ... Tuy

nhién, cadc cong trinh nay hodc mdi chi nghién clru v& mdt khia canh nho ma chua co
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cong trinh ndo nghién ctru mot cach toan dién cac quy dinh vé BTTH do tai san gy ra.
bac bi¢t, tir khi BLDS 2015 dugc thong qua vao ngay 24 thang 11 nam 2015, chua co
mot cong trinh nghién ctru dudi goéc do luan an duoc thuc hién. Do do, viéc nghién
clru dé tai trén co s& cac quy dinh cua BLDS 2005 va BLDS 2015 13 hoan toan can
thiét va co gia tri 1y luan va thyc tién sau séc. (Noi dung chi tiét s& duge thé hién trong
phan tong quan tinh hinh nghién ctru dé tai)

3. Pham vi nghién ctru cua dé tai

Thir nhdt, trén co s nhitng quy dinh cua phap luat vé TNBTTH ngoai hop dong
ndi chung va TNBTTH do tai san giy ra noi ri€éng, ludn an s€ tap trung nghién ctru va
lam 10 co s& 1y ludn vé TNBTTH do tai san gay ra.

Thir hai, luan é&n tép trung lam rd cac quy dinh cua BLDS 2005, BLDS 2015 va
céc van ban phéap ludt c6 lién quan v& TNBTTH do tai san gy ra. Thong qua d6 lam rd
nhitng thay d6i ctiia BLDS 2015 so v6i BLDS 2005. Ngoai ra, luin 4n ciing nghién ciru
phap luat mot sd nude trén co sd so sanh voi céc quy dinh cua phap luat Viét Nam.
Cung voi viéc nghién ciu cac quy dinh ctua phap luat thyc dinh, luan &n cling di vao
nghién ctru thuc tién 4p dung phép luat vé TNBTTH ngoai hop dong trén thuc té dé lam
noi bat thyuc trang quy dinh phap ludt vé vin dé nay.

Thit ba, trén co s& nghién ctru cac van dé 1y luan, thuc trang phép ludt va thuc tién
ap dung phap ludt v&@ TNBTTH do tai san giy ra, luan an s& dua ra nhiing y kién danh gia
va nhiing kién nghi nham hoan thién cac quy dinh phép luat vé van dé nay.

4. Muc dich va nhiém vu nghién ciru ciia dé tai

Muc dich nghién ctru cua luan 4n 13 1am sang tO nhimg van dé 1y luan, thuc
trang quy dinh phép luat ciing nhu thyc tién ap dung phap ludt v& TNBTTH do tai san
gy ra. Trén co s& d6, luan 4n ciing nham dua ra cac kién nghi hoan thién quy dinh
phap luat v& TNBTTH do tai san gdy ra. V6i nhitng muc dich nhu ndy, ludn an cé
nhiing nhi¢m vu nghién ctru cu thé nhu sau:

Thir nhdt, 1am rd ban chit cia TNBTTH do tai san gy ra, xdy dung dugc khai
niém va chi ra dugc nhitng dic diém cua TNBTTH do tai san gy ra. Phan tich duoc
cac van dé 1y luan vé cac diéu kién phat sinh TNBTTH do tai san giy ra ciing nhu
phan tich dugc nguyén tic xac dinh chu thé chiu TNBT. Qua d6, chi ra su khac biét
voi TNBTTH do hanh vi ctia con nguoi gay ra.

Thir hai, 1am 1o cac truong hop BTTH do tai san giy ra voi cac ndi dung co ban
nhu: dic diém, thuc trang phap ludt, thuc tién 4p dung phap luat va nhimg can cr loai
trir trach nhiém. Pong thoi, nghién ctru quy dinh phap luat ctia mot sé nude trén thé
gidi theo hudng so sanh v6i cac quy dinh phap ludt ciia Viét Nam, nhim hoan thién
quy dinh phap luat Viét Nam.
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Thir ba, chi ra nhitng uu diém, han ché cua cac quy dinh va kién nghi cu thé dé
hoan thién cac quy dinh phap luat v& TNBTTH do tai san gay ra.
5. phwong phap luian va phwong phap nghién ciru

* Phuong phadp lugn: viéc nghién cuu ludn an s€ dua trén co s& phuong phéap
luan duy vat bién ching va duy vat lich st cia Chu nghia Mac - Lénin. Pay dugc coi
12 kim chi nam cho viéc dinh huéng cac phuong phap nghién ctu cu thé cua tac gia
trong qua trinh thyc hién luan 4n. Phuong phép nay dugc NCS st dung dé nghién ciu
cic van dé 1y luan trong luan an.

* Phuong phdp nghién ciru cu thé: trén co sd phuong phap luin cua cha nghia
Mac - Lénin, trong qué trinh nghién ctu ludn an, NCS s& st dung cac phuong phéap
nghién ctru cu thé nhu sau:

- Phuong phép phéan tich va binh ludn dé 1am rd nhitng van dé 1y luan va quy
dinh phap ludt hién hanh v& TNBTTH do tai san giy ra;

- Phuong phép tong hop nham khai quat hoa thuc trang phép ludt va thuc tién ap
dung phéap luat vé TNBTTH do tai san giy ra, nhdm dwa ra nhitng kién nghi phu hop;

- Phuong phép so sanh dé nhdm chi ra nhiing diém tuwong ddng va khac biét
gilta quy dinh ciia phap luat Viét Nam voi phap ludt cia mot s6 nudc trén thé gidi.

6. Nhitng dong gop méi ciia viéc nghién ciru dé tai

Két qua nghién ctru dé tai “Trdch nhiém boi thuwong thiét hai do tai sin gdy ra
theo phdp ludt din sw Vigt Nam” c6 thé mang lai nhitng diém méi sau:

Thir nhdt, viéc xac dinh ban chat cia TNBTTH do tai san gy ra 1a diém méi
dAu tién cua ludn 4n ma chua c6 mot cong trinh nao chi ra;

Thir hai, nghién ctru va chi ra nhitng nét tong quat nhat vé TNBTTH do tai san
gay ra. Trong do, phan tich va binh luan nhiing ndi dung phu hop cling nhu chua phu
hop ctia cac khai niém v& TNBTTH do tai san gy ra cia mot sb tac gia. Qua do, xdy
dung duoc khai niém phu hop nhét vé van dé nay.

Thwr ba, viéc phan tich va xac dinh duoc cac diéu kién phat sinh TNBTTH do
tai san gy ra 1a diém méi co gia tri Iy luan va thue tién cao. Trong d6, viéc phan tich
vé tinh tu than hoat dong gay thi¢t hai cua tai san la mot van dé ly luan ndi bat xuyen
sudt toan bd luan an.

Thir tw, viéc phan tich nguyén tic chung trong viéc xac dinh chu thé chiu
TNBTTH trén co sé quy dinh v& ning luc chiu TNBTTH cua c4 nhan s& gdp phin xac
dinh TNBT cua timg cha thé trong céc truong hop cu thé.

Thir nam, viéc nghién ciru va xac dinh chu thé chiu trach nhiém bdi thuong thiét

hai trong truong hop tai san vo chu, tai san cua nguoi dugc giam hg, cua nguoi chua
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thanh nién gy thiét hai thé hién tinh bao quat ctia viéc nghién ctru cua ludn an, gop phan
tich cuc vao viéc nang cao nhan thirc trong viéc nghién ctru ciing nhu cong tac thuc tién.

Thur sau, vigc nghién ctru cac truong hgp BTTH do tai san giy ra theo hudng
khai quat hoan toan mdi nham xdy dung mot bic tranh toan dién cic quy dinh phap
luat va thyc tién 4p dung phap luat. Qua d6, giup cac nha 1ap phap ciing nhu cac nha
nghién ctru c6 dugc céi nhin bao quat nhat v& van dé nay.

Thir bay, viéc nghién ctru quy dinh phap lut ctia mot sé qudc gia theo hudng so
sanh s& gop phan hoan thién phap luat Viét Nam, va bao dam sy phi hop cta phéap luat
Viét Nam voi thé gidi.

Thir tam, nhitng danh gia ctia luan an vé nhitng quy dinh phép luat s& giup cac nha
13p phap va cac nha nghién ctru thay rd nhiing 16 hong trong quy dinh phap luat hién hanh
vé TNBTTH do tai san gy ra. Qua d6 gop phan hoan thién nhiing quy dinh vé TNBTTH
ngoai hop ddng noi chung va cac quy dinh vé TNBTTH do tai san gdy ra noi riéng.

7. Két cau ciia luin an

Ngoai phﬁn mé& dau, két luan, danh muc tai liéu tham khao va phu luc, ndi dung
ctia luan 4n bao gém 3 chuong:

Chuong 1: Co s& 1y luan ctia trach nhiém boi thudng thiét hai do tai san gy ra

Chuong 2: Céc trudng hop bdi thuong thiét hai do tai san giy ra

Chirong 3: Mot sb kién nghi hoan thién phap luat va ning cao hiéu qua p dung

phép luat v& boi thudng thiét hai do tai san giy ra
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TONG QUAN TINH HINH NGHIEN CU'U PE TAI

1. Cac cong trinh nghién ciru da dwoc cong bo lién quan dén dé tai luin an
1.1. Mt so cong trinh khoa hoc trong nuéc:
1.1.1. Lud@n an, ludn vin, khod lugn:

- Luan 4n tién si ludt hoc ctia Nguyén Thanh Hong (2001) vé “INBTTH trong
cic vu tai nan giao thong dudng bd”. Trong ludn 4n, tac gia dua ra khai niém ngudn
nguy hiém cao do va dua ra mot sd nhan dinh vé ngué)n nguy hiém cao d9;

- Luan van thac si luat hoc ctia Lé Mai Anh (1997) vé “Nhitng van dé co ban vé
TNBTTH ngoai hop ddng trong Bo luit dan sy”. Trong ludn van, tic gia dwa ra khai
niém ngudn nguy hiém cao do va chi ra mot sé dic diém cua ngudén nguy hiém cao do.

- Luén van thac si luat hoc cua Tran Tra Giang (2011) v& ‘MOt sb van dé ly
ludn va thyc tidn v& TNBTTH do ngudn nguy hiém cao do giy ra”. Trong luin van,
tac gia ciing dua ra khai niém va mot s6 dic diém vé ngudn nguy hiém cao do. Pong
thoi phan tich nhiing quy dinh trong BLDS 2005 vé BTTH do ngudn nguy hiém cao
do gay ra;

1.1.2. Dé tai khoa hoc

Pé tai khoa hoc cép truong (2009) vé “Trach nhiém dan sy do tai san gay thiét
hai, van dé 1y luan va thyc tién” do TS. Tran Thi Hué 1am chi nhiém dé tai, Truong bai
hoc Luat Ha Noi, Ha Noi. Dé tai bao gém 12 chuyén dé, nghién ctru téng hop cac van
dé 1y luan va thyc tién vé trach nhiém dan sy khi tai san gy thiét hai.

1.1.3. Bai dang tap chi

- Bai viét cua tac gia Pham Kim Anh vé “Trach nhiém dan sy va ché dinh
BTTH ngoai hop déng trong B luat dan sy 2005, thuc trang va giai phap hoan thi¢n”,
Tap chi Khoa hoc phap 1y, sé 6 nam 2009, tr.03-13. Trong bai viét nay, tac gia c6 dua
ra mot sd quan diém vé van dé BTTH do ngudn nguy hiém cao do giy ra va BTTH do
nha ctra, cong trinh xay dung khac gay ra.

- Bai viét cua tic gia Nguyén Xuin Quang vé “Mot s6 van dé phap 1y vé
TNBTTH do ngudn nguy hiém cao dd gay ra”, Tap chi Khoa hoc phap 1y, sé 03 nim
2011, tr.34-38. Tac gia cho rang, trén thuc té, viéc nghién ctru va 4p dung TNBTTH
do ngudn nguy hiém cao d6 giy ra van c¢6 su nham 14n trong viéc xac dinh thiét hai do
ngudn nguy hiém cao d6 gy ra v6i thiét hai do hanh vi trai phap luat gdy ra. Tac gia
cling khéng dinh viéc xac dinh chinh xac thiét hai do hanh vi tréi phap luat va thiét hai
do ngudn nguy hiém cao d6 gay ra c6 y nghia hét stc quan trong vé 1y luan ciing nhu
thuc tién ap dung phép luat, dam bao tinh chinh x4c, khach quan va dung dan.

- Bai viét cla tac gia DS Vin Dai va Lé Ha Huy Phat vé “BTTH do nha cira,
cong trinh xdy dung khac gdy ra”, Tap chi Khoa hoc Phap 1y, s6 05/2012, tr.72-80.

Trén co s& viéc nghién ctru Quyét dinh sé 322/2011/DS-GDT ngay 28/4/2011
va Quyét dinh s6 19/2012/DS-GBT ngay 13/01/2012 ciia Toa dan su Toa an nhan dan



t6i cao, tac gia dd dua ra mot sd quan diém vé cac van dé phap 1y c6 lién quan dén
TNBTTH do nha ctra, cong trinh xay dung khic giy ra.

- Bai viét ciia tic gia Pham Vii Ngoc Quang véi tiéu dé “Can co6 thong tu lién
tich huéng dan thi hanh quy dinh vé BTTH do ngudn nguy hiém cao do gy ra”, Tap
chi Kiém sat, s6 07/2012, tr.45-53. Pay 1a cong trinh nghién ctru ca vé mit 1y ludn va
thuc tién 4p dung cic quy dinh cua phap luat v& TNBTTH do ngudn nguy hiém cao
do gay ra.

- Bai viét cua tac gia Vii Thi Hong Yén véi tiéu dé “Ban vé TNBT trong truong
hop tai san gy ra thi¢t hai”, Tap chi Dan chu va Phap luat, sb 11/2012, tr.02-10. Trén
co s& phan tich cac quy dinh phap ludt cé lién quan dén diéu kién xac dinh TNBTTH
do tai san gy ra, chu thé phai chiu TNBT va nhimg kién nghi hoan thién phap luat.

- Bai viét cua tac gia Bui Thi Thanh Hang va P& Giang Nam vé “INBTTH
do tac dong cua tai sadn giy ra dudi nhin so sanh”, Tap chi Luat hoc, s6 03 nam
2013, tr.61-72. Trong bai viét ndy, tac gia di vao nghién ctru so sanh phap luat vé
BTTH do tic dong cua tai san gdy ra trong phap luat ciia My, Phap, Ptc, Chau Au
vo1 Viét Nam.

- Bai viét cia tac gia Hoang Pao va Vii Thi Lan Huong vé “Yéu t6 13i trong
TNBTTH ngoai hop dong”, Tap chi Nghién ctru lap phap, sé 13, thang 7/2013, tr.34-
40. Pay 1a cong trinh nghién ctru chuyén séu vé van dé 156i khi xem xét cac diéu kién
phét sinh TNBTTH do ngudn nguy hiém cao d6 gdy ra.

- Bai viét cua tac gia Nguyén Thi Minh Phuong voi tiéu dé “Ban vé TNBTTH do
nha ctra, cong trinh xdy dung khac gy ra theo Diéu 627 BLDS 2005, Tap chi Toa 4n
nhan dan, s6 15, thang 8/2013, tr.11-13 va tr.34. Pay la cong trinh di vao nghién ctru
1am 16 thyuc tién 4p dung quy dinh nay khi giai quyét tranh chip va nhiing bat cap da nay
sinh trong thuc tién. Thong qua bai viét ndy, tac gia thé hién mot sé quan diém vé Piéu
627 BLDS 2005.

- Bai viét cua tac gia tic gia Nguyén Van Hoi vé “BTTH do tai san ciia Nha
nuée gy ra”, Tap chi Dan chi va Phap ludt, S6 chuyén dé thang 8/2014, tr.116-127.
Pay 1a cong trinh nghién ctru mot cich co ban van dé BTTH do tai san ctia Nha nudc
gay ra.

1.1.4. Sach chuyén khao

- Cubn sach cua tac gia Nguyén Manh Béch v6i nhan dé ‘Nghia wu dan su
trong ludt dan sy Viét Nam”, Nxb Chinh tri Quéc gia, Ha N1, 1998. Day la cong trinh
nghién ctru tong hop cac quy dinh ctia Bo luat dan sy nam 1995 vé nghia vu dan su.
Lién quan dén luan an, cong trinh ndy ciing dua ra nhung quan diém vé 13i trong trach
nhi¢ém do tac dong cua cac vat (bao gém cong trinh kién tric, cay cbi, suc vat va céc
vat vo tri khac ma viéc str dung tao ra mot ngudn nguy hiém cao d6) khi phan tich vé
cac diéu kién phat sinh trach nhiém.
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- Cudn sach chuyén khao vé “Luat BTTH ngoai hgp dong Viét Nam - Ban 4n
va binh luan ban an”, TS P56 Van Pai, Nxb Chinh tri quéc gia, Ha Noi - 2010. bay la
cubn sach nghién ciru mot cach c6 hé thdng cac ban an c6 lién quan dén BTTH ngoai
hop dong. Trong d6, tac gia phan tich, danh gia va dua ra quan diém ca nhan vé mot sd
vu viéc lién quan dén TNBTTH do tai san gdy ra.

- Cubn sach chuyén khao vé “INBTTH do tai san gy ra theo phap ludt dan su
Viét Nam”, TS Tran Thi Hué (chu bién), Nxb Chinh tri - Hanh chinh, Ha Noi - 2013.
Pay 1a cudn sach da ké thira hau hét cac ndi dung trong dé tai khoa hoc cap truong véi
nhan dé “Trach nhiém dan su do tai san gy thiét hai - Van dé 1y luan va thuc tién”,
bao v¢ ndm 2009, do TS Tran Thi Hu¢ lam chii nhiém d¢ tai.

1.2. Mt s6 cong trinh khoa hoc nuwéc ngoai

- Tac pham “Liability in Roman Law for damage caused by Animals” cua tac
gia D.I.C Ashton — Cross, (Nguén: The Cambrigde Law Journal, Vol. 11, No 3 (1953),
tr. 395 — 403). Trong d6 tac gia dua ra quan diém vé TNBT khi cac loai dong vat
hoang da va dong vat thuan dudng gay ra.

- Cubn sach “The Law of Torts”, John G. Fleming, 4" Edition, The Law Book
Company limited, Australia, 1971, p.298-308. Pay la cong trinh nghién cru mot cach
co ban nhat vé& ludt boi thuong. Tai chuong 16 ciia cudn sach, tic gia nghién ciru vé
van dé BTTH do dong vat gay ra.

- Cubn sach “Modern Tort Law” (7" Edition), Vivienne Harpwood, published
2009 by Routledge-Cavendish, 2 Park Square, Milton Park, Abingdon, Oxon, OX14
4RN. Cong trinh nay nghién ciru mot cach co ban nhitng noi dung lién quan dén luat
boi thuong hién dai. Trong d6, tic gia cho riang dong vat duoc coi 1a nguy hiém néu
théa man 2 diéu kién sau: Mdr la, mot loai thong thuong khong dugc thudn hoa tai
quan dao Anh; Hai la, loai khi phat trién day du thuong co nhimg dic tinh ma chic
chin, trir khi bi giam cam, s& gay ra nhirng thi¢t hai nghiém trong hoac bét ky loai thiét
hai ma né co thé giy ra chic chin 1a nghiém trong.

- Tac pham “Liability for damage caused by Animals” [113:25/3/2014],
European Council. Khi d4nh gia v& phap luit Cong hoa Séc dd khai quéat lai rang
viec BTTH do d6ng vat hoang di giy ra duoc diéu chinh boi Luat Sin ban sb 512
nam 1992.

- Trong bai viét “Damage-from-trees-and-neighbours-trees”, Penrith city,
Australia nhan dinh rang ngudi CSH cay cbi c6 thé phai chiu trach nhiém véi bat ky
thiét hai nao do cdy cdi tryc tiép gay ra néu co ching ctr cho ring ngudi do6 méc I3i
cau tha trong viéc cham soc, hodc biét rd vé viéc thiét hai do cdy cdi gdy ra nhung
khong thé khic phuc dan dén thiét hai xay ra.

- Thong qua bai nghién ctru vé “Damage caused by trees. Not just a residential
problem”, Coéng ty Luat Herrington & Carmichael di phan tich v& mot tinh hudng
phép 1y dién hinh, trong d6 néu cay cdi ciia ban gdy ra mot loai thiét hai nio dé cho bat
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dong san lién k&, ban s& phai chiu TNBTTH. Piéu nay vin duoc ap dung ngay ca khi
ban khong nhan thic dugc kha ning xdy ra thiét hai do.

- Trong bai viét “Cars of the Future: Seventeenth Report of Session 2003-04”,
Great Britain: Parliament: House of Commons. Trong d6 ¢6 binh ludn vé phuong phéap
xac dinh mtc do bdi thuong va cach thire giam thiét hai do 6 t6 gdy ra.

- Bai viét “Animals as a source of increased danger” by Dmitry E. ZaKharov
dang trén tap chi Phap luat Nga: gido duc, thyc hanh va khoa hoc, $6 9 (62), nam 2009.
Trong bai viét ndy, tic gia phan tich nhimg kha ning ting nguy co gy thiét hai cua
cic loai dong vat hoang di ciing nhu vat nudi trong nha (bao gdm ca nhitng loai dong
vat duoc hudn luyén). Trén co s& phan tich nhitng co s ting nguy co céc loai dong vat
gdy thiét hai, tic gia cling dua ra nhiing phan tich cu thé vé trach nhiém cua céc chu
thé ¢6 lién quan.

- Cong trinh “The Japanese Product Liability Law” by Jason F.Cohen —
University (USA) dang trén tap chi “Fordham International Law Journal, November
1997”. Trong cong trinh niy, tac gia da di nghién ciru dé 1am rd co s chinh sach cua
Nha nudc d6i véi ché do trach nhiém san pham & Nhat Ban. Pdng thoi, tic gia ciing
chi ra nhimg dic diém co ban cua ché do trach nhiém san phém o0 Nhat Ban.

- Cubn sach “The Law of Product Liability” cla tac gia Grubb, Andrew and
Others - Butterworths, London nam 2000. Trong cudn sich nay, tac gia di dua ra
nhitng nhan dinh vé luat trach nhiém san phim cua Vuong qubc Anh. Trong do, tac
gia tip trung nghién ctru nhiing didu khoan vé trach nhiém nghiém ngit tai phan 1 cia
luat Bao vé nguoi tiéu ding nim 1987 va cac quy dinh vé an toan san pham.

2. Panh gia két qua nghién ciru cac van dé thudc pham vi nghién ciru ciia ludn an
2.1. Vé mit 1y luin

- Bdn chdt ciia TNBTTH do tdai san gdy ra: Chua co cong trinh nao nghién ctru
vé ban chat ctia TNBTTH do tai san gy ra.

- Khai niém TNBTTH do tai san gay ra

Chi c6 dé tai khoa hoc cip truong (2009) v& “Trdch nhiém ddn sw do tdi sin
gdy thiét hai, vian dé 1y ludn va thyc tién” do TS. Tran Thi Hué 1am chu nhiém dé tai
va cudn sach chuyén khao “TNBTTH do tai sin gdy ra theo phdp ludt din sw Viét
Nam”, xuit ban ndgm 2013, do TS Tran Thi Hué lam chu bién dua ra khai niém vé
TNBTTH do tai san gdy ra. Tuy nhién, ca hai cong trinh ndy déu dua ra khai niém
v6i goc nhin 1a mot ché dinh phap luat ma chua nghién ctu duéi goc nhin cua mot
loai ché tai dan su, nén mdi chi dung lai & viéc coi TNBTTH nhu mot can ctr lam
phat sinh quan hé phap luat dan su.

- Pic diém TNBTTH do tai san gdy ra

Chi c6 dé tai khoa hoc cap truong (2009) vé “Trdch nhiém dan sw do tdi sin
gay thiét hai, van dé [y lugn va thuc tién” do TS. Tran Thi Hué lam chi nhiém dé tai
va cubn sach chuyén khao “TNBTTH do tai sin gdy ra theo phdp ludt din sw Viét
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Nam”, xudt ban niam 2013, do TS Tran Thi Hué 1am chi bién dua ra cac dic diém
ctia TNBTTH do tai san gdy ra. Tuy nhién, qua nghién ctu, cho thiy nhiing dic diém
ma cong trinh nay dua ra van chua lam ndi bat mot su khac biét cia TNBTTH do tai
san gy ra.

- Piéu kién phat sinh TNBTTH do tai san gdy ra

Hau hét cac cong trinh nghién ctru déu khang dinh ma khong 1y giai vi sao 15i
khong phai 12 mot trong cac diéu kién phat sinh TNBTTH do tai san giy ra.

- Co 56 xdc dinh chii thé BTTH do tai san gdy ra

Céc cong trinh chi khang dinh quy dinh tai Piéu 606 BLDS 2005 vé ning
luc chiu TNBTTH ctia c4 nhan khong thé 4p dung ddi véi truong hop tai san gy ra
thiét hai ma khong c6 cong trinh nio dua ra co s& dé xac dinh chu thé BTTH do tai
san gay ra.

- Phan biét TNBTTH do hanh vi cua con nguoi gay ra va do tai san gdy ra

Chi c6 Pé tai khoa hoc cip truong (2009) v& “Trdch nhiém déan su do tai san
gdy thiét hai, vdan dé Iy ludn va thuc tién” do TS. Tran Thi Hué 1am chu nhiém dé tai,
cO phan bi¢t gitta TNBTTH do hanh vi cia con nguoi gay ra véi TNBTTH do tai san
gay ra. Tuy nhién, su phan biét méi chi dimg lai & mot diém khac biét duy nhat d6 1a
nguyén nhan dan dén thiét hai.
2.2. V& céc treomg hop BTTH do tai sin gy ra
2.2.1. BTTH do nguén nguy hiém cao dj gy ra

Céc cong trinh chi di vao nghién ctiru quy dinh chung nhat tai Pidu 623 BLDS
2005 ma chua c6 cong trinh nao nghién ctru quy dinh tai Piéu 601 BLDS 2015. Mit
khéc, khi nghién ctru ctru chung vé ngudn nguy hiém cao d6 gy ra, céc tac gia ciing thé
hién nhimng quan diém trai ngugc nhau vé ciing mot van dé.
2.2.2. BTTH do dong vit gdy ra

Nhin vé tong thé, khong it cong trinh di nghién ctru vé vin dé& nay. Tuy nhién,
cic cong trinh ndy méi chi nghién ctru xoay quanh vin d& BTTH do thd dit (mot loai
ngudn nguy hiém cao do) giy ra va BTTH do suc vit gdy ra ma chwa c6 cong trinh
nao nghién ctru v& TNBTTH do céc loai dong vat khac gy ra.
2.2.3. BTTH do cdy céi giy ra

Céc cong trinh nay mdi chi nghién ctru cac quy dinh trong BLDS 2005 va
cling chua nghién ciru chuyén siu vé thuc tién 4p dung quy dinh vé BTTH do cay
cdi gy ra.
2.2.4. BTTH do nha cira, cong trinh xdy dung gady ra

Céc cong trinh ndi trén méi chi nghién ciru vé van dé BTTH do nha cira, cong
trinh xdy dung khéc gdy ra & mic do co ban nhat. Chua cong trinh ndo dua ra nhimng
ddc diém phap 1y co ban cua hai loai bit dong san nay. Ngoai ra, tir khi BLDS 2015
dugc thong qua, cling chua ¢ cong trinh nao nghién ctru mot cach co ban vé van dé
ndy nén chua c6 nhitng kién nghi phu hop.
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2.2.5. BTTH do cdc logi tai sdn khdac gay ra

Hau hét céc cong trinh nghién ctru chi tip trung vao nghién ctu céc trudng hop
tai san gy thiét hai da duoc phap luat quy dinh cu thé tai cac Didu 623, 625, 626, 627
BLDS 2005. Mot s6 cong trinh co dé cap dén cac loai tai san khac gy ra thiét hai
nhung chua nghién clru cu thé céac noi dung c6 lién quan. Pac bi¢t, BLDS 2015 dugc
thong qua di c6 quy dinh mang tinh nguyén tic xdc dinh TNBTTH do tai san noi
chung gy ra tai khoan 3 Piéu 584 va mot sd quy dinh khac ¢6 lién quan. Song nhiing
quy dinh ndy van con nhiéu diém bat cdp can duoc giai quyét ma chua cé mot cong
trinh nao nghién ctru va dua ra huéng hoan thién.

2.3. Vé kién nghi hoan thién phap luit

C6 thé thay, hau hét cac cong trinh nghién ctru déu chi tap trung vao mot khia
canh nho ctia TNBTTH do tai san gy ra, nén tic gia chi dua ra kién nghi vé mot
truong hop cu thé. Tuy nhién, tor khi BLDS 2015 c6 hi¢u luc phép luat, chit c6 mdt
cong trinh ndo nghién ctru mot cach tong hop cac quy dinh v& TNBTTH do tai san gy
ra nén chua cong trinh nao co kién nghi hoan thién toan bd cac quy dinh c6 lién quan.
3. Hé théng cac vin dé thudc ndi dung nghién ciru ciia ludn an
3.1.Co sé'1y luin vé TNBTTH do tai san giy ra

- V& ban chit cua TNBTTH do tai san gy ra: Luan an s& 1 cong trinh dau tién
nghién ctru vé ban chéat cia TNBTTH do tai san giy ra.

- Vé khai niém TNBTTH do tai san gy ra: luan an sé tiép tuc nghién cuu va
hoan thién khéi niém nay dudi goc do ciia mot ché tai dan su.

- Vé dic diém TNBTTH do tai san gy ra: luan 4n sé& tiép tuc nghién ctru 1am rd
nhitng ddc diém co ban cua TNBTTH do tai san gdy ra.

- V& diéu kién phat sinh TNBTTH do tai san gdy ra: Ludn an s& tip trung
nghién ctru dé 1y giai vi sao 16i khong phai 13 diéu kién lam phét sinh TNBTTH, dong
thoi s& di vao binh luan timg diéu kién cuy thé.

- V& co so xac dinh chi thé chiu TNBTTH do tai san gy ra: luan an s& nghién
ctru dé dua ra co s xac dinh chu thé chiu TNBTTH do tai san gy ra.

- V& su khac nhau gitta TNBTTH do hanh vi ctia con ngudi gay ra va TNBTTH
do tai san gy ra: luan 4n sé& tiép tuc nghién ctru lam rd nhimg diém gidng va khac nhau
co ban gitta TNBTTH do hanh vi va do tai san gy ra.

- V& luge st quy dinh phap luat v& BTTH do tai san gy ra: luan an s& tiép tuc
nghién ctru nhitng quy dinh phap luat Viét Nam qua céac thoi ki dé xac dinh co s& phép
1y cho viéc ap dung TNBTTH do tai san gly ra trong ting giai doan.

3.2. Cac truwomg hgp BTTH do tai san gay ra
3.2.1. BTTH do nguén nguy hiém cao dj gy ra

Luan 4n s& tiép tuc nghién ciru cac quy dinh trong BLDS 2015 trén co sé so

sanh, d6i chiéu vé6i BLDS 2005. D@)ng thoi, luan an s€ di vao nghién ctru quy dinh
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phép luat mot sd nude, qua d6 rat ra nhitng bai hoc kinh nghiém cho Viét Nam trong
viéc hoan thién phap luat.
3.2.2. BTTH do dong vit gdy ra

Vé TNBT do siic vat giy ra: Luan an s& tiép tuc nghién ctru 1am rd céc van dé
nhu: dic diém cua sc vat, cac diéu kién phat sinh TNBT, chu thé chiu TNBT va cac
truong hop loai trur trach nhiém, ... Pac biét, luan an s€ tap trung nghién clru cac quy
dinh trong BLDS 2015 nhdm dwa ra nhimg kién nghi hoan thién quy dinh vé vn dé nay.

Vé TNBTTH do tha dir gy ra: Luin 4n s& di vao nghién ctru cu thé van dé
BTTH do tht dit gy ra. Trong d6 tap trung 1am rd cac dic diém khac biét ctia tha dir do
v6i cac loai dong vat khac, co ché hoat dong gdy thiét hai, TNBTTH ctia cac chu thé khi
tha dir gay thiét hai.

Vé TNBTTH do céc loai dong vat khac giy ra: Ludn an s& nghién ctru 1am rd
cac van dé co lién quan dén BTTH khi cac loai dong vat khac trén co s& quy dinh tai
khoan 3 DPiéu 584 BLDS 2015.

3.2.3. BTTH do cdy céi giy ra

Luin an s& tip trung nghién ctru quy dinh trong BLDS 2015 vé TNBTTH do
cay cdi gy ra, nhitng dac diém cua loai tai san nay so voi cac loai tai san khac. D@)ng
thoi s& nghién ctru thyc tién vin d¢é BTTH do cay cbi gy ra.

3.2.4. BTTH do nha cvra, cong trinh xdy dung khdc gdy ra

Ludn 4n sé& tiép tuc nghién ctru hoan thién quy dinh phép luat vé TNBTTH do
nha ctra, cong trinh xdy dung gay ra theo quy dinh cua BLDS 2015.

3.2.5. BTTH do cdc logi tai san khdc gady ra

Ludn 4n s& nghién ctru quy dinh chung vé BTTH do tai san gay ra trong BLDS
2015. Qua d6 s& duara nhitng kién nghi hoan thién quy dinh vé van dé nay.

3.3. Kién nghi hoan thién phap luit
3.3.1. Pdanh gid quy dinh phdp ludt hi¢gn hanh vé TNBTTH do tai sin gy ra

Trén co s¢ phan tich nhitng quy dinh phap luat hién hanh, luan an sé déanh gia
quy dinh phdp luat hién hanh v& TNBTTH do tai san gy ra. Qua d6 tim ra nhiing
diém tich cuc va han ché trong quy dinh cta phdp luat, lam co s& cho viéc dua ra
nhitng kién nghi hoan thién phap luit.

3.3.2. Kién nghi hoan thién phap ludt

Mic di cac tac gia khi nghién ctru v& TNBTTH do tai san gay ra, déu dua ra
nhitng kién nghi hoan thién phap luat. Tuy nhién, nhitng kién nghi ndy chi nho 1é d6i
Vo1 ting truong hop cu thé. Pac biét, tir khi BLDS 2015 ¢ hiéu luc phap luat, chua co
mot cong trinh ndo dua ra nhitng kién nghi tong thé vé van dé nay. Do d6, viéc nghién
ciru va dua ra nhimg kién nghi hoan thién phap luat vé TNBTTH do tai san gy ra la
mot trong nhitng nhiém vu ma luan 4n can phai giai quyét.

Trén day 1a noi dung tom tat tong quan tinh hinh nghién ctu dé tai. Noi dung
chi tiét duge NCS trinh bay cu thé trong ban PHU LUC 1 dinh kém luan 4n nay.
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Chuong 1
CO SO LY LUAN CUA TRACH NHIEM BOI THUONG THIET HAI
DO TAI SAN GAY RA

1.1. Khai niém, ban chét ciia trach nhiém bdi thwong thiét hai do tai san giy ra
1.1.1. Khdi ni¢m trdach nhiém béi thuwong thiét hai do tai sin gdy ra

Trong lich sir xa hoi loai ngudi, & mdi mot giai doan khac nhau, con ngudi ta
duoc sinh ra va dugc hudng thu nhimg gia tri tinh than va vat chat khac nhau. Nhung c
mot diém chung ctia con ngudi trong cac giai doan phat trién d6 1a con nguoi duoc sinh
ra trong x3 hoi ndo ciing déu c6 nhitng nhu cau co ban. Tir nhitng nhu cau thiét yéu nhét
nhu n, mic, & cho dén nhimg nhu cu cao hon vé& kinh té, chinh tri, xa hoi, ... Pay 1a
nhitng nhu cau khach quan gin v6i sy ton tai, phat trién tit yéu ctia con ngudi va xa hoi.
“Céc nhu cau khach quan cta con ngudi tao ra quyén con nguoi. Mot nhu cau co ban
ctia con ngudi, vé logic, s& tao ra mot quyén” [110; tr.12]. Nhu vay, vé ban chit, quyén
con ngudi khong phai 1a ¥ chi cha quan ctia mot giai cdp, mot tang 16p hay mot con
ngudi cu thé, ma n6 13 quyén ty nhién va duge hinh thanh mot cach khach quan ngay tir
khi con nguoi dugce sinh ra. O mdi mot thoi ki lich sir khac nhau, mdi mot quéc gia khac
nhau, quyén con nguodi dugc ghi nhin va bao vé & cac mic dd va pham vi khac nhau.
Trong x3 hoi ngdy nay, vin dé bao vé quyén con ngudi ngdy cang duoc quan tim siu
sic va nd gidng nhu mdt cudc cach mang dang hang ngay dugc tién hanh & mdi Chau
luc, mdi qudc gia, mdi tang 16p, ... khac nhau. Viéc bao vé quyén con nguoi dugc thuc
hién béng nhiéu cong cu khac nhau, ma mot trong nhitng cong cu c6 tinh hién thuc nhét
d6 1a cong cu phap 1y. Tirc 1a “dé thuc hién quyén con ngudi ¢ nghia ty nhién can phai
thé ché hoa quyén d6 thanh cac quyén phap 1y [110;tr.14].

Thuc té hién nay cho thdy, phap luat Viét Nam dang ngiy cang thé hién sy hoan
thién trong viéc ghi nhan va bao dam quyén con ngudi & moi linh vuc cua doi sdng xa
hoi. Pidu d6 thé hién ngay trong ban Hién phap niam 2013, trong d6 quyén con ngudi
tiép tuc dugc ghi nhan va duogc kh:?lng dinh & mot vi tri quan trong. Trong cac van ban
phap luat dugc ban hanh sau do6, quyén con ngudi ciing duoc ghi nhin va bao dam ca
vé muc do va pham vi. Va dé bao dam cho cong din dugc hudng céc quyén con nguoi
thuc su, quan diém 14p phép cua Nha nudc ta ciing hudng t6i viée ghi nhan cho cac
cong dan duoc quyén tu do trong viée thuc hién cac hanh vi nhdm théa méan cic nhu
cau co ban ctia minh. Tuy nhién, su tu do ctia méi ngudi ludn nim trong mbi quan hé
vo1 su tu do cua nhitng ngudi khéc, tic 1a vi€c thuc hién quyén tu do cua minh ciing
phai bao dam quyén tu do cua ngudi khac. Nha tu tudng Motesquieu ciing da dua ra
quan diém vé tu do nhu saw: “Tw do la quyén dwoc lam tdt ca nhitng diéu ma phap ludt
khong cam. Néu mot cong dan lam diéu trdi ludt thi anh ta khong con duoc tw do nita;
vi néu dé anh ta tw do lam thi moi nguoi déu dwoc lam trdi ludt ca” [37;tr.99]. Tu
tudng nay vé sau duoc cy thé hoa trong nhidu van kién qubc té vé quyén con ngudi,
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trong d6 tai Piéu 4 Tuyén ngdn nhan quyén va dan quyén cua Phip ndm 1789 ciing
khang dinh: “Ti do bao gom quyén cé thé lam moi diéu khéng gdy hai cho nguwoi khdc.
Nhuw v@y viéc thuc hanh cac quyén tw nhién ciia moi nguoi chi bi gioi han trong viéc
bdo dam cho cdc thanh vién khdc cia xd héi dwege huong cac quyén do; cdc giéi han
nay chi cé thé do phap ludt quy dinh” [93; Diéu 4].

Theo céc tu tudng trén, tu do phai nam trong khudn kho cua phép luat va su ton
trong céc quyén cta ngudi khac. Sy tu do ctia mdi nguoi khi da vuot qua gidi han cho
phép cua luat (1am nhiing diéu trai ludt) c6 thé gy ra nhitng thiét hai cho nguoi khéc.
Suy rong ra, diéu d6 c6 nghia rang viéc ghi nhan va bao dam hién thuc héa cac quyén
con ngudi néu khong cé su kiém soat bang cac thiét ché s& giy ra nhimg anh hudng
tiéu cuc khong chi d6i v6i timg ca nhan, ma né con cé thé anh hudng dén sy phat trién
va ton vong ciia ca mot qudc gia, dan tdoc. Nhu vay, bao dam quyén con ngudi khong
chi 1a sy ghi nhan va cho phép mdi cong dan duoc tu do thuc hién cac hanh vi ma luat
khong cdm, ma d6 con 1a viéc xdy dung cac thiét ché nhdm ngin chin hanh vi lam
dung quyén tu do va bao v& quyén va loi ich hop phap cua mdi chu thé trudce nhiing su
vi pham d6. Qua nhitng phén tich ndy cho thdy, viéc ghi nhan va bao vé quyén con
nguoi 13 mot trong nhiing co s& quan trong cho viéc hinh thanh va phat trién cia cac
ché dinh phap luat, trong d6 c6 ché dinh TNBTTH ngoai hop dong.

Nghién ctru lich st hinh thanh va phat trién cua cac ché dinh phap luat c6 thé
thiy ché dinh TNBTTH ngoai hop ddong 1a mdt trong nhimg ché dinh c6 lich sir hinh
thanh va phat trién s6m trong cac ché dinh phap luat dan sy (xem chi tiét trong phu luc
2). Trén thé giGi, qua trinh hinh thanh va phat trién cta ché dinh TNBTTH ngoai hop
dong trai qua nhiéu giai doan khéc nhau, trong d6 c6 hai giai doan dién hinh d6 1a giai
doan boi thuong dua trén ché do tu nhan phuc ctru va boi thuong dua trén ché do thuc
kim. O Viét Nam, trai qua qua trinh hinh thanh va phat trién lau dai, ché dinh
TNBTTH ngoai hop dong duoc hinh thanh va phat trién ciing chiu anh huéng cua cac
tu tuong phap luat cta cac qubc gia trén thé gidi trong timg thoi ky khac nhau. Do do,
quan diém vé BTTH trong cac thoi ky khac nhau ciing c6 sy thay doi rd rét. Trong thoi
ki phong kién, ché dinh trach nhiém dan su néi chung, TNBTTH ngoai hop dong nbi
riéng “dugc quy dinh so sai va tan mat, cac quy dinh nay khong phan biét 1o trach
nhiém dan sy va trach nhiém hinh sy” [111;tr.141]. Tac la trong thoi ky nay,
TNBTTH dugc thé hién trong cic vian ban phap ludt vé hinh sy va nguoi gy thiét hai
thuong phai chiu ca trach nhi¢ém hinh sy va trach nhiém dan sy. Cac quy dinh phap
ludt déu nhdm hudng t6i bao vé quyén loi cua giai cép thong tri chir khéng chu trong
vao viéc bao v& quyén con ngudi trong xi hoi. Cung véi sy phét trién cua xa hoi va
cong cudc dau tranh gianh doc lap, cic quy dinh vé BTTH ngoai hop dong ciing cd
nhitng thay d6i cho phu hop véi thuc té doi sdng xa hoi.

Trong giai doan hién nay, ché dinh TNBTTH ngoai hop dong dua trén nén tang
ciia cac quy dinh mang tinh nguyén tic cua trach nhiém dan su. Theo d¢6, TNBTTH
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ngoai hgp ddng 1a trach nhiém ctia ngudi phai boi thuong véi ngudi duge bdi thudng,
Céc quy dinh vé BTTH ngoai hop dong hudng téi bao vé quyén loi ciia nhimg nguoi
bi thiét hai, va sau xa hon 1a nham hudng t6i bao vé quyén con ngudi va cic quyén co
ban cua cong dan. Trong khoa hoc phap 1y dan sy, khi noéi dén TNBTTH ngoai hop
dong, hau hét cac nha nghién ctru déu dong nhét cho rang TNBTTH ngoai hop dong
xudt phat tir hanh vi vi pham phap ludt (hanh vi gay thiét hai). Pay khong chi 1a quan
diém cia cic hoc gia nghién ctu cac van dé mang tinh 1y ludn v& BTTH ngoai hop
dong, ma dé ciing 13 quan diém cua cac hoc gia nghién ctru thuc tién ap dung phap luat
vé BTTH ngoai hop ddng. Cé thé minh chimg cho quan diém ndy bang mot sé khai
niém nhu sau:

“Trdch nhiém ddn si ngodi hop dong la trach nhiém ciia nguoi ¢6 hanh vi trdi
phdp ludt gdy thiét hai cho nguoi khdc vé tai san, sitc khde, tinh mang, cdc quyén
nhdn than ...” [76;tr.8]; hay

“INBTTH ngoai hop dong la quy dinh cia ludt dan sw nham budc nguwoi cé
hanh vi xdm pham dén tai san, sirc khée, tinh mang, ... cia cdc chii thé khdc ma gdy
thiét hai phai boi thuong nhitng thiét hai ma minh gdy ra” [42;tr.389].

Cac khai niém nay déu duoc xdy dung dwa trén cin ctr phat sinh trach nhiém
boi thuong thiét hai ngoai hop dong dugc quy dinh tai Piéu 604 BLDS 2005, trong d6
nguyén nhan gy ra thiét hai dugc xac dinh 1a hanh vi xdm pham céc d6i twong duoc
phap luat bao v¢. Trudc thoi diém BLDS 2015 ¢6 hiéu luc, cc khai niém dugc dua ra
hoan toan phi hop vi quan diém 1ap phap cua Viét Nam. Tuy nhién, BLDS 2015
duogc thong qua ngay 24 thang 11 nam 2015 (c6 hi€u lyc tir ngay 01 thang 01 nam
2017) d3 c6 sy thay d6i co ban vé TNBTTH ngoai hop ddng, trong d6 nguyén nhan
dan dén thiét hai dugc dé cap tai Diéu 584 Bo luat nay khong chi ¢ hanh vi ma con ¢o
hoat dong cua tai san. Diéu nay cho théy, khi BLDS 2015 ¢6 hiéu luc thi hanh, cac
quan diém vé TNBTTH ngoai hop ddng s& phai thay d6i cho phu hop voi quan diém
ctia cac nha lap phap. Tac 1a khai niém TNBTTH ngoai hop ddng khong chi duoc xay
dung trén co s& hanh vi giy thi¢t hai, ma con phai dya vao ca truong hop tai san gay ra
thiét hai, nhung van dua trén nén tang cua trach nhiém dan su no6i chung. Theo do,
khai niém TNBTTH ngoai hop dong c6 thé dugc hiéu nhu sau:

“INBTTH ngodi hop dong la trach nhiém dédn sw ma trong d6 mét hodc nhiéu
chii thé phai bi ddp nhitng ton that vé vdt chdt va tinh than ma nguoi bi thiét hai phdi
ganh chiu khi cac doi twong duoc phap ludt bao vé bi xam pham”

Trong khoa hoc phap 1y thé gidi, c6 nhiéu hoc thuyét v& TNBTTH ngoai hop
ddng dugc hinh thanh, phat trién qua nhiéu thoi ki lich str khac nhau. Trong d6 c¢6 hai
hoc thuyét dién hinh van con ton tai trong khoa hoc phap 1y dan su hién dai, do 1a hoc
thuyét ¢ dién (quan diém c6 dién) va hoc thuyét trach nhiém khach quan (quan diém
trach nhiém khach quan; hay con goi 1a 1y thuyét rii ro).
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Nhimng nguoi theo thuyét ¢ dién cho rang, “can phai c6 mot su qua that (c6 161)
moi ¢6 trach nhiém dan su” [60; tr.481]. Theo hoc thuyét nay, ngudi bi thiét hai mudn
dugc bdi thudng thi phai chimg minh 18i cua nguoi gy thiét hai. Nhimg tu tuong
trong hoc thuyét nay con ton tai cho dén tan ngay nay va duoc cu thé hoa trong nhiéu
hé théng phéap ludt trén thé gidi, trong d6 c6 Viét Nam. Can c&r quy dinh tai Diéu 604
BLDS 2005 c6 thé nhan thdy, TNBTTH phat sinh khi c¢6 16i ¢d y hodc vo ¥ ciia nguoi
iy thiét hai. Thuc té cho thdy, hoc thuyét nay chi phu hop véi truong hop BTTH do
hanh vi cua con ngudi gy ra. Tuy nhién, hoc thuyét ndy ciing c6 nhitng han ché ma
néu khong khic phuc dugc s& anh hudong dén quyén va loi ich hop phap cua ngudi bi
thiét hai. Boéi vi, trén thuc té, trong nhiéu truong hop, sy kién gay thiét hai xdy ra
nhung nguoi bi thiét hai khong thé chimg minh dugc 16i ctia nguoi gy thiét hai hodc
thi¢t hai xdy ra ma khong mdgt chu thé nao co 13i. Do do, “néu budc nan nhan phai dan
chung 161, tirc 12 gian tiép bac bo quyén doi bdi thudng cua nan nhan” [20; tr.242]. Mat
khac, quan diém lap phép trong BLDS 2015 duong nhu chong lai quan diém c6 dién
ndy. Theo quy dinh tai Diéu 584 BLDS 2015, TNBTTH do hanh vi hay do tai san gay
ra déu khong phu thudc vao diéu kién 15i, tirc 13 ngudi bi thiét hai chi can ching minh
c6 thiét hai xay ra, c6 nguyén nhan gy thiét hai va c6 mdi quan hé nhan qua 13 da co
thé yéu cau ngudi gay thiét hai hodc ngudi ¢ lién quan phai BTTH.

Theo quan diém cua nhitng nguoi theo hoc thuyét trach nhiém khach quan (Iy
thuyét rui ro), TNBTTH phat sinh khong phu thudc vao yéu td 18i cua béat cir chu thé
nao. Theo d6, chi can co6 thiét hai xay ra, ¢6 hanh vi hodc hoat dong cua tai san gy ra
thiét hai va c6 mdi quan hé nhan qua thi nguoi bi thiét hai di c6 thé yéu cau BTTH ma
khong can ching minh 16i cta ngudi phai bdi thuong. Do d6, hoc thuyét nay gan lién
v6i TNBTTH do tai san giy ra. Nhitng ngudi ung hd cho hoc thuyét nay thuong dua ra
nhiéu 1y do dé bao vé, va mot trong nhing 1y do co tinh thuyét phuc nhéat d6 1a “ly do
cong bang xa hoi” [20; tr.243]. Pay khong phai 12 hoc thuyét méi xuat hién trong phéap
luat dan sy hién dai, ma nd xuét hién tir thoi La Ma c6 dai. Trong thoi ky La M3 cb dai,
“khi mot sy ton hai dd do mot suc vat hay mot nguoi no 1€ gdy nén, nguoi cha phai chiu
trach nhiém” [60; tr.560]. Cho dén ngay nay, hoc thuyét nay van ton tai va dugc nhiéu
ludt gia, hoc gia, nha nghién ciru thira nhan. Ung hd cho hoc thuyét nay, mot sé ludt gia
ctia Phap d3 cin ctr vdo céc 4n 16 cua Phap dé khang dinh rang “trach nhiém do tac dong
clia cac vat vO tri phai 1a mot trach nhiém khéch quan rd rét khong cin ctr vao qua that
(161)” [60; tr.560]. Khi nghién ctru vé TNBTTH do tai san giy ra, quan diém cta nhiéu
hoc gia Viét Nam ciing phi hop véi hoc thuyét nay khi cho rang TNBTTH do tai san
giy ra khong can diéu kién vé 16i. Pé xac dinh TNBTTH chi can 3 diéu kién sau day: (i)
C6 thiét hai thuc té xay ra; (i1) Co sy kién gay thi¢t hai trai phap luat; (ii1) Co mbi quan
hé nhan qua giita sy kién gay thiét hai trai phap luat va thiét hai thuc té da xay ra [54;
tr.20]. Quan diém nay khong chi duogc thé hién khi nghién clru téng thé cac diéu kién
phét sinh trach nhiém bdi thuong thiét hai do tai san gdy ra, ma khi nghién ciru vé trach
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nhiém bdi thuong thiét hai do tai san gy ra, nhiing ngudi theo quan diém nay ciing
khang dinh “INBTTH do ngudn nguy hiém cao d6 gdy ra la loai trach nhiém khong can
diéu kién 16i” [76; tr.82].

Trén co s& nhimg phén tich & trén c6 thé thay rang, trong khoa hoc phap 1y thé
gidi van con ton tai cic hoc thuyét ddi 1ap nhau vé TNBTTH ngoai hop ddng. Mic
du vay, mdi hoc thuyét déu dua trén nén tang nhitng 1y luan vimg chic va van dugc
ap dung O cac qudc gia khac nhau cho dén tan ngdy ndy. Thong qua qua trinh lap
phdp dan sy & Viét Nam, co thé nhan th:?iy viéc xady dung ché dinh TNBTTH ngoai
hop ddng khong dinh hinh trén mot hoc thuyét cu thé, ma duong nhu dya trén nén
tang clia cac hoc thuyét khac nhau. Piéu nay cé thé d& dang nhan thiy théng qua quy
dinh trong BLDS 2015, trong d6 khoan 2 Piéu 584 dua ra hai cin ct loai trir
TNBTTH ma trong d6 déu thé hién ngudi chiu TNBTTH khong cé 15i (thiét hai xay
ra do su kién bat kha khang hodc hoan toan do 16i ctia bén bi thiét hai). Diéu nay cho
thdy, néu nguoi gy thiét hai c 16i s& khong duogc loai trir TNBT (tac 1a 18i van dugc
coi 1a mot trong cac diéu kién phat sinh TNBTTH). Tuy vdy, theo nguyén tic giam
mirc boi thuong duge quy dinh tai khoan 2 Diéu 585 c6 thé thdy, viéc nguoi chiu
TNBTTH “khong cé 16i” chi 1a mot trong cac diéu kién dé c6 thé xem xét giam mirc
boi thuong chir khong phai 13 cin ctr loai trir TNBT (térc 1a chui thé phai bdi thudng
ngay ca khi khong c6 13i, hay 16i khong phai 1a mot trong cac diéu kién phat sinh
TNBTTH ngoai hop dong). Liéu rang, voi nhitng quy dinh ndy c6 thé di dén két luan
ché dinh TNBTTH ngoai hgp ddng trong phap luat dan su Viét Nam dugc xdy dung
dua trén su pha tron nén tang ly luan cua ca hoc thuyét cb dién va hoc thuyét trach
nhiém khach quan nhu da phan tich ¢ trén?

Theo quan diém cta NCS, c6 thé viéc xdy dung ché dinh TNBTTH ngoai hop
dong ¢ Viét Nam duya trén nén tang 1y luan ctia nhiéu hoc thuyét khac nhau, nhung do
khong phai 1a sy pha tron ma 1a sy van dung linh hoat cac nén tang 1y luan tr cac hoc
thuyét nay. Piéu nay co thé 1a co so 1y luan quan trong cho viéc phan dinh rd rang
TNBTTH do hanh vi gay ra voi TNBTTH do tai san gay ra trong BLDS 2015. Nghién
ctu cac quy dinh vé trach nhiém dén su noi chung, TNBTTH néi riéng cho thdy, hanh
vi gy thiét hai chi lam phat sinh TNBTTH néu hanh vi d6 1a hanh vi trai phap luat
(nhitng hanh vi gay thi€t hai ma khong trai phap luat thi khong lam phat sinh
TNBTTH, vi du nhu hanh vi thi hanh 4n tir hinh d6i voi pham nhan mac di gy ra
thiét hai vé tinh mang cho pham nhan nhung hanh vi d6 khong trai phap luit nén
khong phéat sinh TNBTH). Mot hanh vi tréi phap ludt dugc thuc hién s€ ludn kéo theo
yéu t6 181 ctia mot chu thé nhat dinh, chil thé d6 ¢6 thé chinh 1a ngudi thyc hién hanh
vi trai phap luat hodc co thé 1a ngudi c6 trach nhiém quan 1y ngudi thyc hién hanh vi
trdi phap luat. Nhu vy, cac quy dinh vé BTTH do hanh vi trai phép luat giy ra phu
hop voi1 hoc thuyét ¢ dién (trach nhiém dya trén 161).
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D6i voi truong hop tai san gy thiét hai, TNBTTH phat sinh khong phu thudc
vao yéu tb 15i (161 khong phai 1a mot trong cac diéu kién phat sinh TNBTH). Boi vi, 16i
chi gén v6i hanh vi trai phap luat cua mot chi thé nhdt dinh ma quan diém 1ap phép
dan sy trong BLDS 2015 da tach biét TNBTTH do tai san giy ra voi TNBTTH do
hanh vi gy ra nhu da dé cap ¢ trén. Thong qua nhimg nghién ctru ctia minh, NCS cho
rang co s& 1y luan dé tach biét quy dinh vé BTTH do tai san gy ra chinh 1a nén tang 1y
luan cua hoc thuyét trach nhiém khach quan (hay con dugc goi 1a hoc thuyét trach
nhiém nghiém ngat - trdch nhi¢m khong dua trén diéu kién 16i). Nhu vay, hoc thuyét
trach nhiém khach quan (trach nhiém nghiém ngit) s& 1a hoc thuyét ma NCS sir dung
1am cha thuyét nghién ctru cho qua trinh thuc hién luan an.

Cho dén thoi diém hién nay, khong c6 nhiéu cong trinh khoa hoc nghién ctru
mot cach tong quéat nhitng quy dinh vé@ TNBTTH do tai san gy ra. Cac cong trinh néu
co cling chi nghién cuu vé ting truong hop riéng biét lién quan dén TNBT do céc loai
tai san cu thé gy thiét hai. Do d6, khai niém vé TNBTTH do tai san gy ra khong
dugc nhidu nha nghién cu quan tim xdy dung. Mot trong nhing cong trinh c6 xdy
dung khai niém nay dé 1a cudn sach chuyén khio v& “TNBTTH do tai san giy ra theo
phép luat dan sy Viét Nam”, xuat ban nam 2013, do Tién si Tran Thi Hué lam chu
bién. Trong do, tai trang 16 c6 dua ra khai niém nhu sau:

“TNBTTH do tai san gdy ra la quy dinh cua ludt Dan sy ma khi ap dung sé phat
sinh mot quan hé phap ludt dan sw. Theo do, CSH, NCH, s dung dé tai san gay thiét
hai vé tinh mang, sitc khoé, tai san, cdc quyén va loi ich hop phép cia chii thé khac
phai BTTH do tai san gdy ra” [54;tr.16].

Véi khai niém nay, NCS nhan théy mot s6 van dé can ban luan nhu sau:

Thir nhdt, khai niém nay duoc xdy dung dudi goc do ctia mot ché dinh luat ma
khong phai mot loai trach nhiém dan su. Boi vi néu nhin nhan duéi goc do 1a mot loai
trach nhiém dan sy thi TNBTTH do tai san gdy ra phai 1a mot hau qua bat loi ma
khong phéi “la quy dinh cua luat Dan sy”. Sy nhin nhan dudi goc do nay chua lam toat
1én ban chat cia TNBTTH do tai san gdy ra so voi cac loai trach nhiém dan sy khac;

Thur hai, theo khai niém nay thi khi 4p dung quy dinh cta luat Dan su Ve
TNBTTH do tai san giy ra s€ phat sinh mdt quan hé phdp luat dan sy. NCS khong
dong nhit v6i nhan dinh ndy. Boi vi, v& mit 1y ludn, quan hé phap luit dan su néi
chung, quan h¢ BTTH do tai san gdy ra ndi riéng phat sinh khong phai do viéc ap dung
quy dinh cua ludt ma n6 phat sinh tir sy kién phap 1y xay ra trén thyc té. Ly luin nay
cting dugc thé hién cu thé trong gido trinh Luat dan sy Viét Nam cua Truong Pai hoc
Luat Ha Noi: “Ciing nhuw nhitng quan hé phap ludt khac, quan hé phap ludt dan su
phat sinh, thay déi, hay cham diit do nhitng sw kién nhdt dinh - nhitng sw kién phap 1y”
[90; tr.75]. Do do, ngay khi c6 su kién tai san gay thiét hai cho con nguoi cting nhu
moi trudng xung quanh thi quan hé phap luat v& BTTH do tai san giy ra s& phat sinh
ma khong phai dén khi ap dung phap ludt thi mdi lam phat sinh quan hé BTTH. Viéc
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ap dung phap luat néu c6 chi nham giai quyét quyén va loi ich hop phap cua cac bén
trong quan h¢;

Thir ba, NCS ciing khong dong nhat voi viée st dung tir “dé” trong doan ...
Theo do, CSH, NCH, su dung dé tai san gay thiét hai vé tinh mang, suc khoé, tai san,
cdc quyén va loi ich hop phdp cia chii thé khdc ...”. Boi vi diéu nay c6 thé dan dén
cach hiéu rang CSH, NCH, sir dung ¢6 y dé cho tai san gdy ra thiét hai cho chu thé
khéc. Nghia 1a CSH, NCH, str dung tai san di dung tai san nhu mdt cong cu nhim giy
ra thiét hai cho chu thé khac. Pay chinh 12 hanh vi ding tai san gy thiét hai chir khong
con 13 ty ban than tai san gy ra thiét hai nita. Piéu ndy c6 thé dan dén sy nhdm lan
trong viéc xac dinh gitta TNBTTH do tai san gy ra vdi TNBTTH do hanh vi gay ra.

Quan diém 1ap phap vé BTTH ngoai hop ddng cia Viét Nam khi xdy dung
BLDS 2005 va NQ 03 cho thiy, vé nguyén tic chung, TNBTTH phat sinh khi c¢6 bdn
diéu kién d6 1a: co thiét hai xay ra; c6 hanh vi trai phap luat gy ra thiét hai; c6 mdi
quan hé nhan qua gitta hanh vi trai phap ludt va thiét hai xay ra; c6 16i cua nguoi giy
thiét hai. Tizc 1a TNBTTH khong thé phat sinh néu thiéu diéu kién vé hanh vi trai phap
ludt va diéu kién vé& 13i. Tuy nhién, c6 nhiéu trudng hop thiét hai do tai san gay ra va
ban than CSH ciing nhu cac chu thé ¢ lién quan di tuan tha ddy du cac quy dinh vé
quan 1y, st dung tai san (toc 1a khong thé gan 16i cho CHS, NCH, NSD). Theo do,
trong truong hop tai san gy thiét hai, néu bat budc nguoi bi thi€t hai phai chung minh
c6 hanh vi trai phap luat va c6 18i thi vo hinh chung phap ludt da tudc di quyén yéu
cau BTTH ctia ngudi bi thiét hai. Thuc té nay doi hoi mot giai phap phi hop nham béo
dam quyén loi cua cac bén khi tham gia vao quan hé phap luat dan su. Theo d6, phap
ludt s& rang bugc TNBTTH ddi voi mot chu thé cé lién quan dén hanh vi gay thiét hai
hodc lién quan dén tai san da gy ra thiét hai cho chu thé khac, nham khic phuc nhimg
ton that ma nguoi bi thiét hai phai ganh chiu.

TNBTTH do tai san giy ra la mdt loai trach nhiém dan su Xuét phat tr hoat
dong cua tai san ma khong c6 sy can thi€p tir hanh vi cua con nguodi. Trén co s hoc
thuyét trach nhiém khich quan (trach nhiém nghiém ngit), c6 thé thdy rang day la
trach nhiém khong dua trén yéu t6 16i cua CSH, NCH, NSD tai san. Khi tai san giy
thi¢ét hai, nguoi chiu TNBT khong chi ¢6 CSH ma con co thé 1a cac chu thé khac. Co
s¢ dé xac dinh chu thé chiu TNBT 14 sy vi pham quy dinh phép luit v& quan 1y tai
san hodc nhitng loi ich ma ho dugc hudng do tai san d6 mang lai. Cho du viéc bdi
thuong thi¢t hai co thé duge thuc hién theo nhiing phuong thirc khac nhau do cac bén
thoa thuan hodc phép luat quy dinh thi n6 ciing déu thé hién nhitng hau qua bat loi vé
vat chat ma cha thé bdi thuong phai ganh chiu. Nguoi dugc bdi thuong co thé 1a
nguoi chiu sy xadm pham tryuc tiép tor tai san hodc la nhitng ngudi c6 li€n quan (vi du
nhu than nhan cta nguoi bi xdm pham tinh mang, ngudi cham séc nguoi bi xam
pham strc khoe trong thoi gian diéu tri, ...), nhung d6 phai 12 nguoi phai bo ra nhimng
chi phi dé khac phuc nhimng thiét hai do tai san gdy nén, bao gdm nhiing thiét hai vé
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vat chat va ca nhitng ton that vé tinh than. Do d6, thiét hai dugc bdi thudng ciing bao
gom nhitng ton that vé vat chat va nhiing ton that vé tinh than. Tir nhitng phéan tich
ndy, TNBTTH do tai san giy ra c6 thé dugc hiéu nhu sau:

“TNBTTH do tai san gdy ra la mot loai trach nhiém dan sw ma theo dochu so
hitu, nguoi chiém hitu, nguoi s dung tdi san phdi ganh chiu hdu qua bat loi vé vt
chdt nham bi ddp nhitng tén thit do tai san gdy ra cho mét chii thé nhat dinh™.

Qua khai niém ndy va nhitng phan tich ¢ trén, c6 thé nhan thiy nhimg dau hiéu
co ban ctia TNBTTH do tai san gy ra, cu thé: Mgt la, nd ludn 13 hau qua bat 1oi ddi voi
nguoi phai bdi thudng, nhim bu dip ton that vé vat chat va tinh thdn ma ngudi bi thiét
hai phai ganh chiu; Hai ld, né c6 tinh bt budc thuc hién d6i voi cha thé nhit dinh; Ba
la, n6 phat sinh tir hoat dong gy thiét hai cua tai san; Bon la, chu thé phai bdi thuong co
thé 1a CSH, NCH, hozc NSD tai san - nhimg ngudi vi pham quy dinh vé nghia vu quan
Iy tai san hodc dugc hudng cac loi ich ma tai san mang lai. Py 1a khai niém vé
TNBTTH do tai san gdy ra dugc nhin nhan dudi goc do cua mot loai trach nhi¢ém dan
su. Trong khoa hoc phap 1y hién dai, khai niém nay con cé thé duoc nhin nhéan tir nhiéu
goc d0 khac nhau nhu mot quan hé phap luat, mot ché dinh phép luat. Duoi goc do la
mot quan hé phép luat dan sy, TNBTTH do tai san giy ra la quan hé xa ho1 (quan hé
gilta nguoi phai boi thuong va ngudi duge bdi thudng) duoc cac quy pham phap luat vé
BTTH ngoai hop dong diéu chinh. Dudi goc do 1a mot ché dinh phap luat, TNBTTH do
tai san gay ra 1a tong hop céc quy dinh do co quan nha nudc cé tham quyén ban hanh
theo dung trinh tir, thi tuc ludt dinh nham diéu chinh cic quan hé phét sinh trong qua
trinh bdi thuong thiét hai do tai san gdy ra. Nhu viy, c¢6 rat nhiéu goc nhin ddi voi khéi
niém TNBTTH do tai san giy ra ma chi khi dung & cac goc do do, khai niém nay maoi
dugc nhin nhian mot cach toan dién nhit. Viéc phan tich va dua ra khai niém TNBTTH
do tai san gy ra co vai trd quan trong trong viéc trién khai nghién ctru céc ndi dung
trong luén an.

1.1.2. Bén chiit ciia trdch nhig¢m béi thuong thigt hai do tai sin gdy ra

Thue té cho thdy, trach nhiém dan su ¢ thé phat sinh tir s vi pham cac thoa thun
trong hop ddng (trach nhiém dan sy theo hop ddng), hodc phat sinh tir hanh vi vi pham
quy dinh ctia phap luat ma khong lién quan dén cac thoa thuan trong hop ddng (trach
nhiém dén sy ngoai hop dong). Nghia 13, V& nguyén tic chung, mot chu thé chi phai chiu
trach nhiém dan su néu co su vi pham thoa thuan hodc vi pham quy dinh ctia phap luat
xdy ra trén thyc té. Minh chimg cho diéu nay, chung ta c6 thé dé cap t6i rat nhiéu cac quy
dinh phap luat c6 lién quan nhu: (i) quy dinh vé nguyén tic chiu trach nhiém dan sy tai
Piéu 7 BLDS 2005 ciing nhu khoan 5 Piéu 3 BLDS 2015; (ii) quy dinh vé trach nhiém
dan su tir Piéu 302 d¢én 308 BLDS 2005 ciing nhu Dié¢u 351 dén Piéu 364 BLDS 2015;
(iii) quy dinh vé can cir phat sinh TNBTTH tai Diéu 604 BLDS 2005 ciing nhu Diéu 584
BLDS 2015; ... Néu can c&r vao nhitng quy dinh ndy c6 thé thiy, khong thé c6 trach
nhiém dén su ton tai ma khong c6 sy vi pham xay ra. Diéu do co nghia 13, trach nhi¢m dan
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su giéng nhu h¢ qua tat yéu cua su vi pham. Noi dén trach nhiém dan su 13 noi dén viéc
chui thé phai ganh chiu mot hau qua bat loi tir sy vi pham ctia minh.

TNBTTH do tai san giy ra cling 12 mdt trong cac loai trach nhiém dan su nén
cling di lién v6i su vi pham cua CSH, cua nguoi dugc giao chiém hitu, sir dung tai san.
Thuc chat cta sy vi pham d6 1a gi? Co phai moi trudng hop TNBTTH do tai san giy
ra déu gan lién v6i sy vi pham hay khéng? Va cudi cing thi ban chat caa TNBTTH do
tai san gay ra la gi?

Phap luat dugc tao ra la dé bao vé con nguodi, bdo v¢ su cong bé”mg ma tit ca moi
nguoi sdng trong xa hoi déu dang duoc huong. Diéu nay thé hién & chd, phap ludt quy
dinh cho con ngudi ta cac quyén lo1 va bao dam cho cac quyén lo1 d6 duoc thuc thi mot
cach tot nhit. Mot trong cic quyén quan trong ma phap ludt cua tat ca cac qudc gia déu
hudng toi bao vé d6 1a quyén so hitu tai san. Theo d6, CSH c6 quyén thuc hién moi
hanh vi ma phap luat cho phép dé hién thuc hoéa céc quyén ning cua minh, nham dat
duoc nhitng loi ich mong mudn. Tuy nhién, viéc thuc hién quyén s hitu ciing dua trén
nhiing nguyén téc nhit dinh nhdm bao dam quyén loi ctia cac chu thé khéc.

O nudc ta, ngay tir thoi ki dau thanh 1ap, nguyén tic thuc hién quyén s& hiru da
dugc thé hién mot cach rd rang thong qua quy dinh tai Piéu 12 Sic 1énh cua Chu tich
nude Viét Nam Déan chi Cong hoa sé 97/SL ngay 22 thang 5 ndm 1950: “Nguwoi ta chi
duoc huong dung va swr dung cdc vdt thuoc quyén SO hitu cua minh mot cach hop phap
va khong thiét hai dén quyén loi ciia nhédn dan”. Nam 1995, BO luat dan sy dau tién
duogc ban hanh, nguyén tic nay tiép tuc duoc thé hién mot cach rd rang, cu thé hon.
Theo d6, Piéu 178 Bo ludt dan sy niam 1995 quy dinh vé& nguyén tic thuc hién quyén s
hitu nhu sau: “CSH duoc thuc hién moi hanh vi theo y chi cua minh déi véi tai san,
nhung khong dwoc lam thiét hai va anh huong dén loi ich ciia Nha nwée, loi ich cong
cong, quyén, loi ich hop phdp cia nguoi khdc”. Nam 2005, B ludt dan sy tha hai duoc
ban hanh trén co s su ké thira co sira d6i, bd sung cac quy dinh trong BJ luat dan su
nam 1995. Trong d6, nguyén tic thuc hién quyén s hitu tiép tuc dugc ghi nhan nhu mot
nguyén tic co ban nhit trong ché dinh tai san va quyén s¢ hitu. Piéu 165 BLDS 2005
quy dinh: “CSH duoc thuc hién moi hanh vi theo y chi cua minh doi véi tai san nhung
khong duoc gdy thiét hai hoac lam anh huong dén loi ich cia Nha nude, loi ich cong
cong, quyén, loi ich hop phdp ciia nguoi khac”. Bo ludt dan sy nim 2015 duoc thong
qua ngay 24 thang 11 nim 2015, nguyén tic xac 1ap, thuc hién quyén s¢ hitu tai san
dugc quy dinh tai Pidu 160 va van ké thira hau nhu hoan toan quy dinh trong BLDS
2005. Theo do, “CSH duoc thuc hién moi hanh vi theo y chi cua minh doi véi tai san
nhung khéng dwoc trdi véi quy dinh ciia ludt, gdy thiét hai hodc lam anh huéng dén loi
ich quéc gia, dan téc, loi ich cong céng, quyén va loi ich hop phdp cia nguoi khac”.
BLDS 2015 con c6 su bd sung so véi BLDS 2005 d6 1a nguyén tic xac 1ap va thuc hién
cac quyén khac d6i voi tai san cta céc chi thé khong phai 1a CSH. Khoan 3 Piéu 160
BLDS 2015 quy dinh: “Chui thé c6 quyén khdc d6i véi tai san dwoc thue hién moi hanh
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vi trong pham vi quyén dwoc quy dinh tai Bé ludt nay, ludt khéc c6 lién quan nhung
khong duoc gdy thiét hai hodc lam anh huong dén loi ich quo”'cgia, ddn toc, loi ich cong
cong, quyén va loi ich hop phdp ciia CSH tai san hodc ciia nguwoi khdc”.

Khong chi quy dinh cu thé trong cac vin ban phap luat chuyén nganh, ma
nguyén tic thuyc hién quyén s hitu ciing duge quy dinh mot cach gian tiép trong cac
ban hién phap nhu mot nguyén tic hién dinh. Hién phap nim 2013 duoc ban hanh
ciing gian tiép quy dinh nguyén tic nay tai Diéu 15: “Quyén céng din khéng tach roi
nghia vu céng dan” (khoan 1), “Viéc thirc hién quyén con nguoi, quyén céng déin
khéng dwoc xdm pham loi ich quéc gia, dan téc, quyén va loi ich hop phdp cia
nguoi khac” (khoan 4).

Viéc quy dinh cac nguyén tic thuc hién quyén sd hiru 1a can thiét. Boi vi sy bat
can du 1a nho nhit ciia CSH, ngudi duge giao chiém hitu, str dung tai san ciing co thé
xam pham quyén va loi ich hop phép cuia cac chu thé khac. Tai san ma ho quan 1y ¢6
thé gy thiét hai cho chu thé khac néu c6 su vi pham cac quy dinh vé quén 1y, sir dung,
dinh doat tai san. Thong qua cic quy dinh vé nguyén tic thuc hién quyén s¢ hitu,
chung ta nhéan thay rang, khi CSH thyuc hién quyén s¢ hitu thi phai dam bao khong x4m
pham t&i quyén va loi ich hop phép cuia cac chu thé khac. Pidu d6 c6 nghia I song
song v6i cac quyén loi dugc hudng, CSH ciing phai tudn thu céc nghia vu tuong tmg
ma phap ludt quy dinh. Néu CSH vi pham cac quy dinh phap luat vé chiém hitu, s
dung, dinh doat tai san ma dan dén thiét hai xay ra voi cac chu thé khac thi phai boi
thudng. Mic du sy vi pham dugc ndi dén & ddy khong phai 1a nguyén nhan dan dén
thiét hai, nhung no lai 1 co s c6 tinh thuc té nhit dé quy trach nhiém cho CSH, ngudi
duoc giao chiém hitu, st dung tai san hoac nhitng chu thé khac co lién quan.

Thuc té cling chuing minh, trong nhiéu truong hop, sy hoat dong cua tai san doi
khi nim ngoai su kiém soét cua con nguoi. Piéu do6 co nghia 13, mac du CSH, NCH, su
dung tai san da thuc hién day du cac quy dinh cta phap ludt vé quan 1y tai san nhung
van khong thé ngin chin hét cac nguy co tai san gy ra thiét hai cho con ngudi ciing nhu
moi truong xung quanh. Trong nhiing truong hop nay, CSH, NCH, NSD tai san dugc
coi 1a khong c6 161 dbi v6i thiét hai xay ra. Tac 1a khong ton tai sy vi pham ctua CSH,
NCH, NSD tai san trong viéc quan 1y tai san. Vay c6 dat ra van dé BTTH trong trudng
hop nay khong? Néu chi dwa vao nguyén tic xac 1ap va thuc hién quyén so hitu ciing
nhu cac quyén khac déi véi tai san nhu di ndi ¢ trén thi CSH, NCH, NSD tai san khong
phai BTTH cho nguoi bi thi¢t hai. B vi thi¢t hai xay ra ma khong co bét ky su vi pham
nao ctia CSH, NCH, NSD tai san. Tuy nhién, c6 thé coi thiét hai xdy ra trong trudng hop
nay chinh 14 rai ro ma tai san mang lai. Néu dem véan dé loi ich ra so sanh thi ching ta
thay CSH, NCH, NSD tai san di dugc quyén khai thac cong dung va hudng cac loi ich
ma tai san mang lai. Trong khi do, nguoi bi thi¢t hai khong dugce huong bat ky loi ich gi
tir tai san d6. Néu ngudi bi thiét hai khong dugc huong bat ky loi ich gi tir tai san lai
phai ganh chiu nhitng rti ro do tai san mang lai trong khi CSH, NCH, NSD tai san dugc
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huong lgi ich do tai san mang lai khong phai ganh chiu rii ro 1 diéu hét stic vo 1y va
khong phtt hop véi 1& cong bang ma cic hé thong phap luat déu hudng t6i. Do d6, dé
dam bao quyén g1 cta nguoi bi thié¢t hai cling nhu bdo dam sy cong béng gitta cac chu
thé trong vi€éc hudng loi ich tur tai san va ganh chiu nhiing thiét hai ma tai san mang lai,
CSH, NCH, NSD tai san phai BTTH ngay c4 khi khong c6 16i.

Qua nhiing phan tich ¢ trén cho thiy, TNBTTH do tai san giy ra c6 thé gan lién
hodc khong g::fm lién voi su vi pham nghia vy quan ly tai san cia CSH, cua NCH, st
dung tai san. Do d6, theo quan diém cta NCS, ban chat cia TNBTTH do tai san gdy ra
132 hau qua bét loi ma mot chu thé phai ganh chiu do su vi pham céc quy dinh phéap luat
vé quan 1y tai san hodc do ho 1a ngudi dugc huong céac loi ich ma tai san mang lai
nhim dam bao su cén bang gitta nhimg gia trj ma hoat dong cia tai san mang lai v6i
thi¢t hai ma n6 gy ra.

1.2. Bic diém trach nhiém bdi thuong thiét hai do tai san gy ra

TNBTTH do tai sdn giy ra ciling la mdt trong cac loai TNBTTH ngoai hop
ddng. V& co ban, nd ciing mang day du cac dic diém cta TNBTTH ngoai hop ddng
ndi chung nhu:

Thir nhat, 1a mot loai trach nhiém dan su

TNBTTH ngoai hgp dong noéi chung 1a trach nhiém ciia ngudi phai boi thuong
doi v6i ngudi duge bdi thuong (nhitng chi thé cua quan hé phap ludt dan sy) ma
khong phai 14 trach nhi¢ém cua nguoi gay thi¢t hai voi nha nude. Viéc xac dinh thiét
hai, chu thé phai bdi thudng, nguyén tic, ning luc bdi thuong, ... dugc diéu chinh boi
cac quy pham phap luat dan sy ma khong phai quy pham phéap luat hinh sy hay quy
pham phép luat hanh chinh.

Thir hai, la trach nhiém mang tinh tai san (trach nhiém vat chét)

Thi¢t hai xay ra trén thuc té c6 thé 1a thiét hai vé tai san, stc khoe, tinh mang,
danh dy, nhan phim, uy tin. Nhung ngudi chiu TNBT khong phai chiu mot sy ton
tht tuong tu vé stc khoe, tinh mang, ... ma thiét hai phai bdi thuong ludn duoc xac
dinh bang mot luong tai san nhat dinh, ngudi phai boi thuong chi phai chiu ton thét
vé tai san.

Thir ba, 12 hdu qua bét loi ma mot chu thé phai ganh chiu

V& nguyén tic, cdc bén co thé thoa thuan vé phuong thic bdi thuong bang tién,
béng hién vat, phai thuc hién mot cong viéc, ... Tuy nhién, viéc boi thuong du c6 dugc
thyc hién bang phuong thirc nao di ching nira thi ciing huéng toi viéc bu dip nhimng
thiét hai ma nguoi bi thiét hai phai ganh chiu. Tc 13 ngudi c6 TNBT phai bu dap
nhitng thiét hai duoc tinh toan bang mdt lugng tai san nhat dinh (phai chap nhan mét
di mot loi ich nhat dinh).

Thir tu, chi phat sinh khi c6 thiét hai xdy ra

Thuc té, nhiéu loai trach khac phat sinh ngay khi c¢6 hanh vi vi pham xay ra, cho
du hanh vi d6 chua giy ra hau qua (vi du trdch nhiém hinh sy). Tuy nhién, TNBTTH
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ngoai hop doéng chi phat sinh néu da co thiét hai ddi voi mot chu thé nhét dinh. Tirc 1a
su vi pham phai gay ra thiét hai cho nguoi bi vi pham. Diéu d6 cho thay vai trd quan
trong cua thi€t hai trong viéc x4c dinh céc diéu kién 1am phat sinh TNBTTH ngoai hop
ddng. Néu hanh vi trai phap luat (khong thuc hién ding quy dinh vé quan ly tai san) da
duogc thyc hién ma khong co thiét hai thyc té xay ra thi muc dich bu dép ton that sé
khong duogc dat ra.

Thir nam, duoc bao dam thuc hién bang cac bién phap cudng ché.

Viéc BTTH ngoai hop ddng luén duoc cu thé hoa bang cic nghia wvu theo quy
dinh cua phéap luat hodc theo thdéa thuan (chuyén giao tai san, thuc hién mot cong viéc
dé bu dap ton thét, ...). Tac 1 trong quan hé do, bén phai thuc hién nghia vu (bén phai
boi thudong) 13 bén phai ganh chiu nhiing bat loi, con bén c6 quyén (bén duoc bdi
thuong) sé& duoc hudng nhimg loi ich ma bén kia mang lai. Sy ddi 1ap nhau vé loi ich
c6 thé khién cho bén c6 TNBT khong thuc hién ddy du trach nhiém cua minh. Dé bao
vé quyén va loi ich hop phap ctia bén bi thiét hai, viéc 4p dung céc bién phap cudng
ché s& dugc dit ra dé ngan chan tinh trang nay.

Thir sdu, phat sinh gitta cac chil thé chua timg c6 quan hé hop dong hodc di co
quan hé hop ddng nhung thiét hai xay ra khong c6 lién quan dén nhitng théa thuin
trong hop dong.

Pay 1a dic diém quan trong dé phan biét TNBTTH ngoai hop dong voéi
TNBTTH trong hop dong. Trong khi TNBTTH trong hop ddng ludn phét sinh giita
cac cha thé d3 c6 quan hé hop dong v6i nhau, va thiét hai xay ra luon 1a hau qua cta
su vi pham céc thoa thuan trong hop ddng, thi TNBTTH ngoai hop ddng lai hoan toan
nguoc lai. Thiét hai xay ra 1a hau qua tit yéu cta hanh vi vi pham phép luat hodc sy
kién tai san gay thiét hai trai phap luat, chir khong c6 bat ki su lién quan nao dén cac
thoa thuan trong hop dong, ké ca trong truong hop cic bén di hodc dang co quan hé
hop dong voi nhau.

Ngoai nhimg dic diém chung cia TNBTTH ngoai hop dong, TNBTTH do tai
san gay ra ciing c6 nhimg dic diém riéng biét sau:

Thir nhdt, hoat ddng cua tai san 1a nguyén nhan dan dén thiét hai

Hién nay van ton tai hai ludng ¥ kién xung quanh vin dé tai san gy thiét hai co
hanh vi trai phap luat cuia CSH, NCH, sir dung tai san hay khong? Y kién thr nhét cho
rang khi tai san gy thiét hai van ton tai hanh vi trai phap luat cia CSH hodc cac chu thé
khéc, va hanh vi trai phap luat ndy c6 thé ton tai dudi dang hanh dong hodc khong hanh
dong va d6 1a nguyén nhan dan dén thiét hai. Y kién tht hai (ciing 1a quan diém cua
NCS) cho rang khi tai san gy thiét hai co thé ton tai hanh vi trai phap luat ciia CSH
hodc cac chu thé khac, nhung hanh vi nay khong phéi 12 nguyén nhan din dén thiét hai.
Hanh vi d6 1a hanh vi lién quan dén hoat dong quan 1y tai san, va thiét hai xay ra khong
phai 1a két qua tat yéu ctia hanh vi quan 1y tai san. C6 trudng hop tai san gy ra thiét hai,
c6 truong hop tai san khong gay ra thiét hai. Vi vy, c6 thé thay thiét hai xay ra 1a hau
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qua cua sy hoat dong cua tai san, tirc 1a khong ton tai hanh vi gay thiét hai cia CSH,
ngudi duoc giao chiém hiru, sir dung tai san.

Thir hai, 16i khong phai 13 diéu kién bat budc phai ching minh

DPbi voi truong hop tai san gay thi¢t hai, nguoi bi thi¢t hai khong can phai
chimg minh 16i ctia CSH hoidc nguoi dugce giao chiém hitu, st dung tai san. Thuc té
cho thdy, 16i 1a yéu t6 gan lién v&i hanh vi trai phap ludt va c6 ¥ thirc cta con nguoi.
Do do, khi tai san gay thi¢t hai thi ban than tai san khong thé bi coi 1a ¢6 13i, boi vi
hoat dong gay thiét hai cta tai san khong thé coi 1a mot hanh vi cé y thirc. Tuy nhién,
diéu nay ciing khong thé khang dinh khi tai san gy thiét hai thi khong c6 13i cua bat
ky mdt chu thé nao. Boi vi, sy ton tai va hoat dong cua tai san luon nam trong sy quan
1y cta CSH hodc mot chu thé nhat dinh. Mic du, nguoi quan 1y tai san khong cé hanh
vi gay ra thi¢t hai, nhung vi€c tai san thudc sy quan 1y ctia ho gy ra thi¢t hai thi mac
nhién x4c dinh 1a ho c6 16i trong quan 1y tai san.

Thir ba, vé co s& xac dinh chu thé chiu TNBTTH

Khi tai san gdy thiét hai, viéc xac dinh chu thé bdi thudong khong chi dua trén co
s& hanh vi trai phap luat ma con dua vao nguyén tic hudng loi va ganh chiu rui ro do tai
san mang lai. Do d6, khi xac dinh chu thé chiu TNBTTH do tai san giy ra, ching ta
khong chi can ct vao do tudi, kha nang nhan thirc va nang luc vé tai san cua CSH,
NCH, NSD tai san tai thoi diém tai san gay thiét hai, ma con phai can clr vao vi¢c chu
thé c6 dugc hudng loi ich va cac quyén ning dbi v6i tai san hay khong.

Thir tw, chu thé chiu TNBT c6 thé x4c dinh theo thoa thuan

P61 v6i truong hop tai san gy thiét hai, viéc xac dinh chu thé chiu TNBTTH
vé c& ban van do phap luat quy dinh. Theo d6, ngudi phai chiu TNBTTH 1a CSH,
nguoi duge CSH chuyén giao quyén chiém hiru, str dung tai san, hay cua chi thé khac
(NCH, str dung trai phap luat, nguoi tht ba, ...) déu duoc quy dinh mot céach cu thé
trong tung truong hop. Tuy nhién, trong mot sb truong hop nhét dinh, viéc xac dinh
cht thé chiu TNBTTH do tai san gay ra lai phu thudc vao su thod thudn cua cac bén.
Vi du khoan 2 Piéu 601 BLDS 2015 quy dinh: ... néu CSH da giao cho nguwoi khdc
chiém hitu, sir dung thi nhitng nguoi ndy phdi boi thuong, triv truong hop cé thod
thuan khac”.

1.3. Piéu kién phat sinh trach nhiém boi thwong thiét hai do tai san gay ra

* Vé diéu kién “cé thiét hai xayra”

Trong TNBTTH ngoai hop ddng néi chung, thiét hai thuong duoc xac dinh l1a
nhitng ton that v& vat chit va nhitng t6n thit vé tinh than. Thiét hai do hanh vi gy ra
hay do tai san gy ra ciing déu c6 thé bao gom hai yéu to céu thanh nay. Thiét hai vé
vat chat thuong co thé dugc tinh toan mot cach cu thé bﬁng nhitng don vi do ludng, do
d6 nhing thiét hai vé vat chat do hanh vi hay do tai san giy ra déu duoc xac dinh bang
nhitng don vi do ludong cu thé, biéu hién thong qua nhitng con sb cu thé ma nguoi bi
thiét hai chimg minh. Ton thit vé tinh than thuong khong xac dinh dugc mot cach cu
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thé bang cac don vi do luong. Trong trudng hop cac bén khong co thoa thuan thi muc
d6 ton that vé tinh than s& do Hoi dong xét xtr xac dinh phu hop v6i timg nhom d6i
tugng bi xdm pham (tinh mang, sitc khoe, danh du, nhan pham, uy tin). Theo quan
diém cua NCS, viéc xac dinh nguyén nhan gdy ra ton thét tinh than 1a hanh vi hay tai
san khong anh hudng dén viéc xac dinh mac d6 BTTH do ton thit vé tinh thin ma
nguoi bdi thudng phai ganh chiu. Béi vi, theo quy dinh tai tiéu myc 1.1 phian I NQ
03/2006, viéc x4c dinh thiét hai vé tinh than déu dua trén nhimg yéu té anh hudng nhu
dau thuong, budn phién, mat mat vé tinh cam, bi giam sut hodc mét uy tin, bi ban bé
xa lanh do bi hiéu nham.

* Vé nguyén nhéan dan dén thiét hai

Trong TNBTTH do tai san gdy ra, nguyén nhan dan dén thiét hai chinh la hoat
dong cua tai san. Hoat dong gay thiét hai cta tai san c6 thé c6 lién quan hay khong lién
quan dén hanh vi cua con ngudi, nhung hanh vi cua con nguoi khong co tac dong
trong viéc gay thi¢t hai cua tai san. Tuc la hoat dong giy thi¢t hai cua tai san phai la
“hoat dong tu than”.

V& mit khai niém, hoat dong duoc hiéu 1 “van dong, cir dong” [112; tr.1390].
Véi tinh cach 1a “thudc tinh c¢d hitu cua vat chat” theo quan diém cua triét hoc Mac -
Lénin, van dong la sy tu than van dong cua vat chit, dugc tao nén tir su tac dong lan
nhau ctia chinh cac thanh t6 ndi tai trong cau tric vat chat [22;tr.179]. Duya trén nhiing
thanh tyu khoa hoc cua thoi dai minh, Ph.Ang-ghen da phan chia van dong thanh nam
hinh thitc co ban: van dong co hoc (su di chuyén cua cac vat thé trong khong gian); van
dong vat 1y (su van dong ctia cac phan tir, cac hat co ban, van dong dién tir, cac qua trinh
nhiét di€n, ...); van dong hoa hoc (van dong cua cac nguyén tu, cac qua trinh hoa hop va
phan giai cac chit); vin dong sinh hoc (trao doi chat gitta co thé sdng va moi truong);
van dong xa hoi (su thay doi, thay thé cac qua trinh xa hoi cua cac hinh thai kinh té - xa
hoi) [22;tr.181]. Nhu vay, trén co s& nhitng 1y luan cua chu nghia Mac - Lénin vé van
dong, ching ta ¢ thé nhan thdy rang vin dong bao gdm van dong bén trong (van dong
vat 1y, van dong hoa hoc) va van dong bén ngoai (van dong co hoc, ...). Theo do, hoat
dong cua tai san cling co thé 1a hoat dong dién ra bén trong cAu tao vat chét cua tai san
hoic hoat dong dién ra bén ngoai thé gi61 ty nhién cua tai san.

Hoat d6ng bén ngoai cua tai san trong nhiéu truong hop 1a hoat dong tu than (su
di chuyén ctia dong vat), trong nhiéu truong hop lai chiu su tic dong cua hanh vi con
ngudi (xe may di chuyén tir vi tri ndy dén vi tri khac), néu thiéu tac dong cua con
nguoi thi rat nhidu loai tai san khong c6 hoat dong bén ngoai.

Hoat ddng bén trong cua tai san khong chiu su tac dong tir hanh vi con ngudi ma
phu thudc vao cu tao vat chat (bét dong vat), ban tinh loai (ddng vat), khong co su tac
dong clia con ngudi thi hoat dong nay van dién ra mot cach lién tuc, va 6 chinh 1a sy vat
dong ciia mot dang vat chét cu thé, 1a phuong thirc ton tai ctia vat chat [8:tr.89].
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Qua trinh hoat dong cua tai san du la tuy than hay chiu sy tic dong cua con
nguoi thi déu cé sy tac dong qua lai voi moi trudng xung quanh. Su tac dong ndy cd
thé 1a su tac dong vé mit co hoc (su va cham cua tai san vdi tai san khac, voi con
nguoi, ...), su tac dong vé mit vat 1y hodac hoa hoc (chét chdy phan Ung véi moi
truong dan dén tu chay, chit nd trong diéu kién moi truong thuan 191 co thé tu phat nd,
...). Su tac dong cia tai san c6 thé giy ra nhitng thiét hai cho con ngudi ciing nhu moi
truong xung quanh.

Qua phéan tich ¢ trén ching ta nhéan théy, sy hoat dong cua tai san co thé 1a hoat
dong ty than, cling co thé 1a hoat dong chiu sy tac dong cta con nguoi. Tat ca nhirng
hoat dong nay déu c6 thé gay ra thiét hai ma ban than con nguoi co thé nhan thirc hodc
khong thé nhan thirc dugc. Néu hoat dong tu than tai san ma gy ra thiét hai thi thiét
hai d6 1a do tai san gy ra. Trong nhiéu trudng hop, hoat dong tu than gay thiét hai cta
tai san cling chiu sy anh huong tir hanh vi cua con nguoi. Tuy nhién, sy tdc dong cua
hanh vi con ngudi vao tai san chi c6 vai tro trong viéc quyét dinh khong gian ma tai
san gy ra thiét hai 1a & dau (viéc di chuyén tai san tir dia diém nay dén dia diém khac
1am thay d6i vi tri tai san giy thiét hai) ma khong phai 1a nguyén nhin din dén thiét
hai. Néu su tac dong cua hanh vi ciia con ngudi vao tai san ma dan dén thiét hai (vi du
nhu diéu khién xe gan may tir vi tri ndy dén vi tri khac ma vugt qua tbc d6 cho phép
gdy ra thiét hai) thi do 1a hanh vi gy thiét hai ma khong phai tai san gy thiét hai, tai
san chi 13 vat trung gian dé cha thé thuc hién hanh vi gy thiét hai.

Theo quy dinh trong BLDS 2005 va vin ban huéng dan thi hanh, co s& phap 1y
chung dé xac dinh cac diéu kién phat sinh TNBTTH ngoai hop dong (trong d6 co
TNBTTH do tai san gy ra) 1a Diéu 604 BLDS 2005 va muc 1 phan I NQ 03/2006. Hau
nhu, nhitng quy dinh ndy déu dugc ké thira nhimg quy dinh trong Bo luat dan sy nim
1995 ciing nhu Nghi quyét s6 01/2004/NQ-HDTP ngiy 28/4/2004 cua Hoi dong Tham
phan Toa 4n nhan dan ti cao hudng dan 4p dung mot s6 quy dinh cta Bo luat dan su vé
BTTH ngoai hop ddng. Tuy nhién, khi tai san gy thiét hai thi c6 ton tai hanh vi tréi
phap luat khong? Pay 1a van dé da ton tai nhitng quan diém khac nhau.

Quan diém thtr nhdt cho rang hanh vi trai phap ludt 1a mot trong cac diéu kién
lam phat sinh TNBTTH do tai san giy ra. Dién hinh cho quan diém nay la tic gia
Nguyén Thanh Hong. Trong ludn 4n cta minh, tic gia khang dinh rang: “ndi mét cdch
chinh xdc thi ban thdn nguon nguy hiém cao d¢ khéng bao gio gdy ra thiét hai, néu
thiéu hanh vi ciia con nguoi tac dong vao ching (sir dung, vdn hanh, bdo qudn ...)”
[43;tr.35]. Dic biét, tai trang 63 trong muc 2.1 chuong 2 ciia luan an, tac gia khiang dinh
co s& phap 1y cia TNBTTH trong cic vu tai nan giao thong duong bd bao gom 4 dicu
kién, ma mot trong 4 diéu kién d6 1a hanh vi gay thiét hai (bat ké d6 1a ngudn nguy hiém
cao do gy thiét hai hay hanh vi diéu khién phuong tién giao thong gay thiét hai).

Quan diém tht hai cho rang “TNBTTH do tai sdn gdy ra chi dwoc dp dung khi tw
thdn tai san do gay thiét hai ... Su kién gdy thiét hai cua tai san trong nhitng truong hop
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nay theo co ché ‘tw gdy thiét hai’, hoan toan khéng c6 sw tic dong ciia con nguoi”
[54;tr.57&58]. Tuc 1a theo quan diém nay, nguyén nhan din dén thiét hai khong phai 1a
hanh vi gay thi¢t hai ma 1a hoat dong tu than cua tai san gay ra thiét hai. Pay 1a quan
diém ciia hau hét cac tac gia khi nghién ctiru vé TNBTTH do tai san giy ra noi chung
ciing nhu TNBTTH do tai san gy ra trong ting truong hop cu thé. Dudi goc do ca
nhan, NCS ciing dong ¥ v6i quan diém nay. Tuy nhién, diéu d6 ciing khong thé khing
dinh rang trong moi trudng hop tai san gay thiét hai thi déu khong ton tai hanh vi trai
phap luat cia CSH, NCH, st dung tai san. Khi tai san gay thiét hai ma CSH, NCH, st
dung tai san vi pham quy dinh v& quan ly tai san thi ho bi xac dinh 1a c6 hanh vi trai
phép luat. Trong truong hop ho ching minh dugc minh da tuan tha cac quy dinh phép
luat v& quan 1y tai san thi khong ton tai hanh vi trai phap ludt. Vin dé dit ra 1a c6 ton tai
hanh vi trai phap lut thi hanh vi d6 c6 phai 1a nguyén nhan dan dén thiét hai hay khong?

V& nguyén tic, CSH, NCH, str dung tai san phai tuan thu tuyét dbi cac quy dinh
phép luat lién quan dén viéc quan 1y tai san. Néu CSH, NCH, st dung tai san khong
tuan thi cac quy dinh v& quan 1y tai san thi d3 ton tai hanh vi trai phap ludt. Nguoi co
hanh vi vi pham phdp luat duong nhién phai chiu trach nhiém phép ly ngay ca khi thiét
hai chua x4y ra, nhung trach nhiém nay la trach nhiém hanh chinh ma khong phai
TNBTTH. Piéu nay cho thdy, hanh vi vi pham phap ludt trong trudong hop nay khong
phai 13 nguyén nhan dan dén thiét hai. Do d6, néu thiéu hoat dong cua tai san thi chac
chan thiét hai khong xay ra. Vi dy, 6ng A budc trau & cong lang khién cho moi ngudi
di lai kho khan va anh huéng my quan (hanh vi cia ong A 1a trai phap luat — hanh vi
budc trau ¢ noi khong dung quy dinh). Néu con trau nha 6ng A chi nim mot chd ma
khong gy thiét hai cho ai thi TNBT khong phat sinh, néu con trau ctia 6ng A dung
day hic nguoi di duong bi thuong thi TNBTTH phat sinh. Nhu vay, di con trau nam
im hay dtimg day hiuc nguoi thi hanh vi ciia 6ng A van khong thay d6i (van la hanh vi
budc trau & noi khong diung quy dinh). TNBTTH co6 phat sinh hay khong hoan toan
phu thudc vao vi¢c con trau nam im hay di lai hic nguoi chir khong phuc thudc vao
hanh vi budc trau sai quy dinh.

Voi nhitng phén tich trén day cho thiy, khi tai san gy thiét hai c6 thé van ton
tai hanh vi trai phap luat caa CSH, NCH, str dung tai san. Van dé dit ra 1a c6 sy tach
bach gitra hanh vi trai phdp luat giy thiét hai hoat dong tu than cua tai san gay ra thiét
hai hay khong? Pay 1a vin dé con ton tai hai cach hiéu khac nhau:

Céch hiéu thu nhat cho réng khong nén tach biét hoat dong tu than gay thiét hai
cua tai san voi hanh vi trai phdp ludt gay thi¢t hai, boi vi khi tai san gy ra thiét hai thi
CSH hoic ngudi quan 1y, str dung ludn bi coi 1a vi pham phép luat (tirc 14 ton tai hanh vi
tréi phap luat). Nhitng nguoi theo cach hiéu nay thuong quan niém hanh vi gay thiét hai
theo nghia rong bao gdm hanh dong trai phap luat gy thiét hai va khong hanh dong trai
phap luat gay ra thiét hai. Theo do, néu mot nguoi thyc hién hanh vi quan ly, st dung tai
san nhung khong tuan tht quy dinh phap luit dan dén thiét hai cho nguoi khic (diéu
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khién phuong tién vuot den do gay thiét hai) thi nguoi d6 da thuc hién mot hanh vi trai
phap luat dudi dang mét hanh dong. Ngugc lai, néu mot nguoi c6 trach nhiém trong
nom, giam sat, bao quan tai san nhung lai lo 13, mét canh gidc hoac khong c6 sy quan
tam dang mic dén tai san, dan dén tai san gy thiét hai cho ngudi khac (khong kiém tra
ky xe 6 t0 trudc khi luu thong nén trong qua trinh van hanh, xe 6 t6 nd 16p gay thiét hai)
thi nguoi quan ly, st dung tai san trong trudng hop nay cling bi coi 1a c6 hanh vi trai
phap ludt dudi dang khong hanh dong gy ra thiét hai. Cach hiéu nay chiu anh huong
boi quan diém lap phéap cua hdu hét cac qudc gia trén thé gidi, hién tai cac qubc gia ndy
chua c6 su tach biét rach roi gitta hanh vi trai phap luat véi hoat dong gay thiét hai cua
tai san [28; Piéu 1384,1385,1386], ddng thoi ciing pht hop v6i quan diém lap phap
trong BLDS 2005 va NQ 03/2006. Cach hiéu nay ciing c6 nhitng wu diém va han ché
nhit dinh nhu:

(i) Vé wu diém, cach hiéu nay dam bao rang chi can c6 su kién tai san gay thiét
hai thi nguoi bi thiét hai s& dugc bdi thuong ma khong can phai ching minh thiét hai
do tu than tai san gy ra hay chiu sy tac dong tir hanh vi bt can trong quan 1y va sir
dung cuta con nguoi;

(ii) Vé nhuwoc diém, cach hiéu ndy chi huéng toi viéc bao vé quyén loi cta
nguoi bi thiét hai ma khong dimg trén phuong dién bao vé quyén va loi ich hop phép
ciia tat ca cac chu thé co lién quan. Néu khong tach biét rach roi gitra hanh vi trai phap
luat ra khoi hoat dong tu than cua tai san s& kho c6 thé xac dinh chinh xac cha thé phai
chiu trach nhiém cudi cung (Vi dy, Phap nhan A giao xe cho nhan vién B di ch¢ hang,
khi xe gay thi¢t hai ma khong xac dinh cuy thé 1ai xe c6 18i trong diéu khién xe hay tu
than xe hong gy thiét hai thi kho x4c dinh phap nhan A c6 dugc yéu cau B hoan tra s6
tién da bdi thuong hay khong). Ngoai ra, trong nhiéu trudng hop viée budc mot chi
thé khong co 156i ciing khong dwoc hudng loi tir viec quan 1y tai san phai chiu
TNBTTH do tai san ma minh quéan 1y gdy ra s& khong phu hop v6i 1& cong bang ma
phap lut ctia hau hét cac qubc gia déu hudng téi (Vi du, vo chdong A nhd B trong nha
ho dé di xem phim, néu nha cua vo chong A sup d6 gdy thiét hai cho nha C ma khong
xac dinh cu thé nha d6 do 13i ctia B hay do ty db thi s& kho c6 thé xac dinh B c6 phai
chiu TNBT vo1 tu cach 1a nguoi quan 1y tai san hay khong).

Céch hiéu tht hai cho réng nén tach biét hoat dong tu than cua tai san gay thiét
hai v6i hanh vi trai phép luat gy thiét hai. Theo cach hiéu nay, hanh vi gy thiét hai
phdi duoc hiéu theo nghia hep, tic 13 d6 1a hanh dong gy thiét hai cia mot chi thé
nhét dinh, néu hanh vi gy thiét hai gin voi hoat dong cua tai san thi hanh vi d6 chi co
thé 1a hanh vi str dung tai san khong ding quy dinh ctia phap luat (vi du van hanh, diéu
khién phuong tién co gidi van tai vugt qué toc dd cho phép, di vao dudng ngugc
chiéu, vuot dén do) gy ra thiét hai chir khong bao gom viéc khong tuan thii quy dinh
vé quan 1y tai san (khong quan 1y stc vat ddn dén stc vat pha hoai mua mang). Dudi
gdc do ca nhan, NCS cho rang cach hiéu thi hai hop 1y boi nhitng 1y do sau:
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(1) Viéc tach biét nay dam bao xac dinh co sé xac dinh chu thé chiu TNBTTH 1a
ai, qua d6 xac dinh chinh x4c chu thé phai boi thuong khi tai san gy ra thiét hai. Néu tai
san gdy thiét hai ma c6 16i cua CSH, NCH, str dung tai san thi nguoi c6 15i phai boi
thuong. Néu khong ai bi coi 1a ¢ 15i thi ngudi nao duge hudng loi ciing nhu duge
quyén khai thac loi ich tur tai san s€ chiu TNBT. Vi dy, A nh¢ B trong ctra hang ho dé di
cong viéc, sau d6 hé thong dién trong cira hang ctia A bi chap gy ra chay, dan dén thiét
hai cho cac nha xung quanh. Trong trudng hop ndy, néu xac dinh nguyén nhan 1a do B
tu ¥ st dung dién trong ctra hang qua tai gay ra chdp dién (hanh vi ctia B giy ra thiét
hai) thi B phai BTTH, néu xac dinh nguyén nhén 1a do ddy dién ho co xat vao nhau din
dén chap gy thiét hai thi A phai bdi thudng;

(i) Viéc tach biét gitra hanh vi gay thiét hai c6 lién quan dén hoat dong cua tai
san voi tu than hoat dong cua tai san gay thi¢t hai s€ dam bdo viéc xac dinh chinh xac
chu thé chiu trach nhiém cudi cung 14 ai. Vi du cdng ty X giao cho Y diéu khién xe ché
can bo cong nhan vién di lam, khi xe dang van hanh thi gdy ra thiét hai cho nguoi di
duong. Trude hét cong ty X phdi BTTH véi tw cich la CSH phuong tién dong thoi la
nguoi giao nhiém vu cho Y. Tuy nhién, néu xdc dinh nguyén nhdn dan dén thiét hai la
do ldi xe Y phéng nhanh, viot du, uéng rieou say khi ldi xe thi cong ty X c6 quyén yéu
cau ldi xe Y hoan lai sé tién dd béi thuong; néu xdc dinh dwoc nguyén nhdn dan dén
thiét hai la do xe dang di bi né lop gdy ra thi céng ty X khéng cé quyén yéu cau Y hoan
lai s6 tién dd boi thuong. Qua vi du nay cho thiy, viéc tach biét gita hanh vi gay thiét
hai vo1 hoat dong tu than cua tai san giy ra thi€t hai sé bao dam duoc quyén va loi ich
hop phap cuia tat ca cac chu thé ma khong chi 1a ngudi bi thiét hai;

(i) Cach hiéu nay phu hop v6i quan diém 1ap phap hién tai cua Viét Nam duoc
thé hién trong BLDS 2015. Trong BLDS 2015, TNBTTH do tai san gy ra ndi chung
(khoan 3 Diéu 584) di dugc tach biét voi TNBTTH do hanh vi gay ra (khoan 1 Diéu
584). Theo quy dinh trong BLDS 2015, du thiét hai do hanh vi gy ra hay thiét hai do
tai san gdy ra thi nguodi bi thiét hai ciing khong phai ching minh 16i cla nguoi giy
thiét hai ciing nhu cua nguoi quan 1y, sir dung tai san. Do d6, chi can c6 hanh vi giy
thi¢t hai hodc co hoat dong gay thi¢t hai cua tai san thi nguoi bi thi¢t hai co6 thé yéu
cau BTTH. Viéc chimg minh céc cin c@ loai trir TNBTTH thudc vé nguoi gay thiét
hai cling nhu CSH, NCH, str dung tai san.

* Vé moi quan hé nhdn qua giita hoat dong cua tai san va thiét hai

Pham tri nguyén nhan va két qua phan 4anh mdéi quan hé san sinh ra nhau giita
cac su vat, hién tugng trong hién thuc khich quan [22; tr.233]. Trong mdi quan hé nay,
hoat dong cua tai san 1a nguyén nhan dan dén thiét hai, thiét hai 1a hau qua tat yéu cua
hoat dong cua tai san. Tuy nhién, sy hoat dong cua tai san dugc coi la nguyén nhan
dan dén thiét hai phai 1a hoat dong tu than cua tai san, tuc la khong chiu sy tdc dong
cua con nguoi.
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Thong thudng, hoat dong cua tai san thudng gan lién v6i hanh vi cta con nguoi.
Nhu di phan tich ¢ phan trén, hoat dong ciia tai san bao gdm hoat dong bén trong va
hoat dong bén ngoai. Con nguoi chi c6 thé cam nhan va quat sat dugc hoat dong bén
ngoai cua tai san, va duong nhién, hoat dong bén ngoai ciia tai san thuong gan voi hanh
vi str dung ctia con nguoi (xe may chuyén dong thong qua hoat dong sir dung ciia chu
thé nhét dinh) hoac chiu su kiém soat cia con nguoi (su di chuyén cua suc vat duoc
CSH, NCH giam sat). Va duong nhién, tai san chi gay thiét hai khi chung dang hoat
dong. Tac 1 thuong thi khi tai san gy thiét hai, CSH hoac chu thé khac dang sir dung
hodc kiém soat sy hoat dong cua tai san. Hon nira, khi tai san gy thiét hai, nguoi dang
quan 1y, dang sir dung c6 thé bi coi 1a c6 15i trong viéc quan 1y, st dung tai san. Tuy
nhién, nguyén nhan din dén thiét hai khong xuat phat tir sy vi pham cua nguoi dang
chiém hitu, sir dung tai san, ma bat ngudn tir hoat dong cua tai san. Néu khong c6 su tac
dong cia tai san thi khong co thiét hai xay ra. Trong trudng hop, nguyén nhan dan dén
thiét hai khong bit ngudn tir hoat dong cta tai san ma tir sy vi pham cta nguoi dang sir
dung tai san (vi du lai xe vuot qua toc do gy thiét hai) thi day 1a truong hop hanh vi gay
thiét hai ma khong phai tai san gay thiét hai. Hoat dong cua tai san (néu co) ciing khong
duogc coi 1a nguyén nhan dan dén thiét hai.

Nhu vay, chi khi hoat dong tu than cua tai san la nguyén nhan gay ra thi¢t hai thi
d6 mdi 1a mdi quan hé nhin qua ma ching ta xem xét trong cac diéu kién phét sinh
TNBTTH do tai san gdy ra. Néu hanh vi cta con ngudi tac dong 1am cho tai san giy ra
thiét hai thi mdi quan hé nay 1a mdi quan hé nhan qua giita hanh vi trai phap ludt va thiét
hai xay ra, va d6 chinh 12 mdt trong cac diéu kién lam phat sinh TNBTTH do hanh vi
cua con nguoi gay ra.

Qua nhimg phan tich ¢ trén cho thdy, trong trudng hop tai san gy thiét hai van
co thé ton tai hanh vi trai phap luat cia CSH, NCH, sir dung tai san. Tuy nhién, hanh
vi @6 chi 14 hanh vi c¢é lién quan ma khong phai 13 nguyén nhan cua thiét hai. Néu xét
vé muc do anh hudng cua hanh vi trai phap ludt trong truong hop tai san gy thiét hai
thi hanh vi d6 1a diéu kién, con hoat dong tu than cua tai san 1a nguyén nhan dan dén
thiét hai. Hanh vi vi pham quy dinh vé quan 1y chi tao ra mot co hoi dé tai san cé thé
gay thiét hai chir khong co tinh quyét dinh thiét hai c6 xay ra hay khong. Vi du: ong A
va 6ng B déu budc trau & cot dién dau lang, nhung con trau nha 6ng A thi nim mot
chd con con trau nha 6ng B lai di lai xung quanh cot dién. Khi C di qua, con trau nha
ong B huc C ngd gy tay. Trong truong hop nay, hanh vi ctia ong A va 6ng B cung vi
pham quy dinh v& quan 1y tai san, nhung chi c6 6ng B phai bdi thuong vi con trau cua
ong gay thi¢t hai cho C.

* Veé yéu toi 16i trong TNBTTH do tai san gdy ra:

Thong thuong, TNBTTH do hanh vi cua con ngudi gy ra phat sinh khi c6 du
4 diéu kién d6 1a: (i) co thiét hai xay ra; (ii) hanh vi gdy thiét hai 13 hanh vi trai phap
luat; (iii) c6 mdi quan hé nhan qua giita hanh vi trai phdp luat voi thiét hai xay ra;
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(iv) c6 16i ciia nguoi gay thiét hai. Tuy nhién, d6i voi trudng hop tai san gy thiét
hai, viéc xac dinh cac diéu kién phat sinh TNBTTH van con ton tai cac quan diém
khéc nhau. Trong d6, cac quan diém dua ra hau hét chi ton tai mau thuin xoay quanh
viéc xac dinh 16i c6 phai 1a mot trong céc diéu kién lam phat sinh TNBTTH do tai
san gay ra hay khong.

Quan diém thtr nhat cho rang, dé xac dinh TNBTTH do tai san gy ra chi can 3
diéu kién sau ddy: (i) C6 thiét hai thuc té xay ra; (ii) C6 su kién gy thiét hai trai phap
luat; (iii) C6 mdi quan hé nhan qua giita sy kién gy thiét hai trai phap luat va thiét hai
thuc té dd xay ra [54:tr.20]. Cing quan diém nay, tac gia Bui Thi Thanh Hing va D
Giang Nam ciing cho rang “Phap luat Viét Nam vé TNBTTH do tac dong cia tai san
gdy ra tuy cOn nhiéu thiéu sot nhung vé co ban, cac quy dinh nay di kha hoan chinh vé
noi dung va ciing chi ra dugc hau hét céc truong hop BTTH do tic dong cua tai san
iy ra - cac truong hop ma TNBTTH dugc xac dinh khong dua trén yéu t6 16i ...” [41;
tr.69]. Pay 1a quan diém cua nhitng ngudi di theo quan diém hoc thuyét trach nhiém
khach quan (trach nhiém nghiém ngat). Theo do, khi tai san gy thi¢t hai, nguoi bi
thi¢t hai khong can chimg minh 16i ctia CSH, NCH, st dung tai san ma chi can ching
minh co6 su kién tai san gay ra thi€t hai cho minh 1a c6 quyén yéu cau BTTH.

Quan diém tht hai cho ring 18i 1a co s& ctia TNBTTH ndi chung va TNBTTH do
tai san gdy ra ndi riéng. Trong d6, tac gia Nguyén Manh Béach cho rang: “trach nhiém
cua CSH cay c6i 18 thudc vao hai diéu kién: (1) su thiét hai phai do cay cbi do, gy giy
ra; (ii) nguoi bi thiét hai phai chimg minh rang viéc d6, giy xay ra 1a do CSH thiéu
cham soc tu bd cdy cdi, tirc 1a do mot 16i cua CSH” [20:tr.261]. Theo tac gia Trinh
Khéanh Phong, “co s¢ trach nhiém dan sy cia CSH hoac ngudi truc tiép st dung quan ly
stc vat, do vat 1a 16i cua ho trong viéc trong coi quan ly suc vat va do vat do”
[64;tr.136]. Quan diém nay phu hop voi hoc thuyét c6 dién nhu d3 dé cép trong tiéu muc
1.1.1, theo d6 15i 1a mot diéu kién bat budc phai ching minh khi tai san gy ra thiét hai.
Diéu d6 ciing dong nghia v6i viéc néu khong c6 16i cia CSH, ctia NCH, str dung tai san
thi nguoi bi thi€t hai s€ khong duoc boi thuong.

Thong qua nhitng nghién ctru ctiia minh, NCS dong ¥ voi quan diém thtr nhat. Tic
1a TNBTTH do tai san gy ra phat sinh khi c6 ba diéu kién d6 1a: c6 thiét hai xay ra; c6
hoat dong gay thiét hai trai phap lut cua tai san; co mdi quan hé nhan qua giira hoat dong
cua tai san va thiét hai xay ra. Theo d6, khi tai san giy thiét hai, 16i khong phai la mot
trong cac diéu kién phét sinh TNBTTH. Diéu nay duoc 1y giai boi nhitng 1y do sau:

Thir nhat, “xét vé hinh thuc, 161 1a thai d6 tdm 1y cua nguoi co hanh vi gy ra
thiét hai, 16i dugc thé hién dudi dang c¢d ¥ hay vo y” [91;tr.286]. Nhu vdy, 15i 1a yéu t6
gan lién v6i hanh vi gay thiét hai trai phap luat ctia con nguoi. Mot hanh vi bi coi 13 1a
c6 13i néu ngudi thyc hién hanh vi d6 c6 kha nang nhan thic va lam chu hanh vi. Tic
12 15i khong thé ton tai ngoai hanh vi c6 ¥ thirc cua con nguoi. Do d6, khi tai san gy
thi¢t hai thi ban than tai san khong thé bi coi 1a c6 16i. B4i vi hoat dong cua tai san
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khong thé coi 1a mot hanh vi ¢6 ¥ thirc. Pong thoi, “s& 1a khong hop 1y khi mot tai san
gay thiét hai lai xét dén yéu to hanh vi ..., ... gan 15i cho tai san khi ching gdy thiét
hai 12 khong thé xay ra” [54;tr.20&21].

Thir hai, trong rat nhiéu truong hop, tai san c¢6 thé gay thiét hai ma ngay ban
than CSH, NCH, st dung tai san ciing khong thé kiém soét duoc. Py 1a nhimng trudng
hop ma CSH, NCH, sir dung tai san da tudn thi moi quy dinh lién quan dén viéc quan
1y tai san, nhung thiét hai vin xay ra. Piéu d6 ciing c6 nghia 14 CSH, NCH, NSD tai
san khong co 13i trong viéc quan 1y tai san (khéng co yéu t6 16i). Néu nhu coi 15i 1a
mot diéu kién phat sinh TNBTTH thi trong nhing trudng hop nay, CSH, NCH, NSD
tai san s& khong phai chiu TNBTTH. Diéu nay 1a rat vo 1y va khong cong bang d6i voi
nguoi bi thiét hai. Boi vi, thiét hai xdy ra trong nhitng trudng hop ndy c6 thé coi 1a rui
ro ma tai san mang lai. Viéc xac dinh ngudi ganh chiu rui ro phdi can cur vao vi¢c ai la
nguol dugce hudng 1oi ich do tai san mang lai. Va duong nhién, CSH, NCH, st dung
tai san méi 1a ngudi duoc huong loi ich ma tai san mang lai. Hon nita, v& nguyén tic,
CSH dugc thuyc hi¢n moi hanh vi theo y chi ctia minh ddi véi tai san, nén CSH phai
ganh chiu nhimg nghia vu twong ung. Do d6, dé dam bao nguyén tic cong bang va
nguyén tic quyén khong tach roi nghia vu ma Hién phap nim 2013 d3 quy dinh thi
CSH, NCH, st dung tai san phai ganh chiu rii ro ma tai san mang lai, tic 1a phai
BTTH cho nguoi bi thiét hai ngay ca khi khong c6 16i.

Voi nhitng phén tich trén c6 thé thay, yéu t6 18i khong gan v6i hoat dong cia
tai san ma chi gin voi hoat dong quan 1y tai san cua con ngudi. Khi tai san gy thiét
hai, CSH, NCH, sir dung tai san bi suy doan 1a c6 16i trong viéc quan 1y tai san. Tirc
la ho bi suy doan réng da khong thuc hién, thuc hién khong ding, thuc hién khong
day du cac quy dinh ctia phap luat vé quan 1y tai san. Tuy nhién, 16i trong viéc quan
ly tai san khong phai 1a mot trong céc yéu td cau thanh cac diéu kién phat sinh
TNBTTH do tai san giy ra ma né chi 1a yéu té xac dinh ngudi quan 1y tai san co
duoc loai trir TNBT hay khong, c6 duoc giam mic bdi thudng theo cic nguyén tic
chung hay khong. Pé ching minh minh khong c6 15i khi tai san gay thiét hai, CSH,
nguoi dugc giao chiém hitu, str dung tai san phai dua ra bang chimg dé chimg minh
da thyc hién dung va day du cac quy dinh vé quan Iy tai san. Viéc dua ra bang ching
dé ching minh c6 thé bang cach truc tiép (quy trinh quan 1y tai san da thuc hién, quy
trinh bao quan tai san, hoat dong kiém tra tai san d3 thuc hién trude khi sir dung, ...)
hodc gian tiép thong qua ngudi lam ching, ... Tuy nhién, hoat dong ching minh
thudc linh vuc phap luat tb tung dan su va do Toa an c6 thim quyén quyét dinh. Do
do, NCS khong di sau vao ndi dung nay.

Nhu vdy, mic du 18i khong phai 1a diéu kién lam phat sinh TNBTTH do tai san
gdy ra, nhung viéc xac dinh 13i ciia cac bén ciing ¢6 nhitng vai tro nhat dinh trong viéc
giai quyét van dé BTTH do tai san giy ra trén thyc té. Viéc ching minh c6 15i hay
khong co6 16i khong phai 1a trach nhiém cua Toa 4n, ma 13 trach nhiém cta ngudi phai
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boi thuong hodc ngudi bi thiét hai. BLDS 2015 ¢6 mot diém khac biét so véi BLDS
2005 d6 1a ngoai viéc xac dinh 16i 1 mot cin ctr loai trir trach nhiém thi con x4c dinh 16
1a cin ¢t dé xac dinh muc do bdi thuong ma CSH hodc ngudi duge giao quan 1y, sir
dung tai san phai ganh chiu trong trudng hop nguoi bi thiét hai cling c6 mot phan 1.
1.4. Co s& xac dinh chu thé chju trach nhiém bdi thuong thiét hai do tai san gy ra

Co6 thé nhan théy rz"mg, thuc chit cua quy dinh Ve nang lyc chiu TNBTTH cua
c4 nhan tai Diéu 606 BLDS 2005 ciing nhu Piéu 586 BLDS 2015 chinh 1 nguyén tic
chung trong viéc xac dinh chu thé phai chiu TNBTTH. Pay 1a quy dinh duoc 4p dung
dé xac dinh chu thé chiu TNBT véi ca truong hop hanh vi gy thiét hai va tai san gay
thiét hai.Theo nhitng quy dinh nay co thé thiy, viéc xac dinh chu thé chiu TNBTTH
dudng nhu ludn gin v6i trudng hop hanh vi gy thiét hai. Tac 1a thiét hai xay ra ludn
gin voi yéu t6 161 cua ngudi chiu TNBT (trach nhiém xuét phat tu su vi pham). Tuy
nhién, TNBTTH do tai san gy ra khong phai liic ndo ciing xuat phat tir sy vi pham
quy dinh vé& quan Iy tai san ma né con xudt phat tir nguyén tic chiu rui ro do tai san
mang lai. Do d6, trong trudng hop tai san gay thiét hai thi viéc xac dinh chi thé chiu
TNBTTH ciia ca nhan s& khong chi dua vao yéu td 1561 cua nguoi phai bdi thuong ma
cOn sy vao nguyén tic “ngudi duoc huong loi ich tir tai san hodc duoc quyén khai thac
loi ich tir tai san phai ganh chiu rii ro do tai san mang lai”. Cu thé nhu sau:

* TNBTTH cuia CSH:

Quyén s& hitu tai san 1a mot trong nhitng quyén dan sy cta ca nhan, d6 chinh l1a
nang lyc phap luat dan sy ma phap luat quy dinh cho cé nhan dugc hudng. Mat khac,
nang luc phap luat dan sy cua c4 nhan c¢6 tir khi nguoi do sinh ra. Do d6, CSH cua tai
san co thé 1a ngudi c¢6 day du ning luc hanh vi dan sy, cling c6 thé 13 ngudi c6 mot
phan hodc khong ¢6 ning luc hanh vi dan su. Nén tai san c6 thé do CSH tu quan 1y
hoic do nguoi khac quan 1y theo quy dinh. Tai thoi diém tai san gy thiét hai, ban than
chu thé quan 1y tai san c6 thé bj coi 1a vi pham quy dinh v& quan Iy tai san. Dua trén co
s& nhimg phan tich v& ban chit cia TNBTTH do tai san gy ra, TNBT ctia CSH duoc
duoc xac dinh theo hai trudng hop cu thé nhu sau:

Thir nhdt, trong trudng hop c6 su vi pham quy dinh vé quan 1y tai san,
TNBTTH ciing dugc xéc dinh dwa trén nguyén tic chung tai Piéu 606 BLDS 2005
ciing nhu Piéu 586 BLDS 2015. Theo d6, néu CSH c6 ning luc quan 1y tai san va
nguoi truc tiép quan 1y tai san thi CSH phai BTTH cho ngudi bi thiét hai. Néu CSH
khong c6 nang luc quéan ly tai san, tuc la tai san do cha me, hodc ngudi gidm hd quan
1y theo quy dinh ctia phap luat, thi TNBTTH duoc xac dinh cu thé nhu sau: (Mt la),
néu cha me 13 nguoi quan 1y tai san cua con theo quy dinh tai Diéu 76 Luat hén nhan
va gia dinh nam 2014 thi viéc quan 1y tai san cua con khong chi 1a quyén ma con la
nghia vy ctia cha me, nén néu cha me khong tuan tha quy dinh v& quan 1y tai san thi
duoc xac dinh 1a c6 16i trong trudng hop tai san gay thiét hai. Do d6, cha me phai chiu
TNBTTH; (Hai la), néu tai san do nguoi giam ho quan 1y theo quy dinh tai khoan 3



35

Diéu 65, khoan 2 Diéu 66, khoan 3 Piéu 67 va khoan 1 Diéu 69 BLDS 2005; ciing nhu
khoan 3 Diéu 55, khoan 2 Diéu 56, diém ¢ khoan 1 Diéu 57 va Biéu 59 BLDS 2015,
thi khi tai san gy thiét hai, ngudi giam ho bi suy doéan 1a c6 16i trong viéc quan 1y tai
san nén phai chiu TNBTTH.

Thit hai, trong truong hop khong co su vi pham vé quan 1y tai san (thiét hai xay
ra la rui ro ma tai san mang lai) thi viéc xdc dinh nhiém BTTH phai dua trén nguyén
tic “quyén cong dan khong tach roi nghia wu cong dan” [1; Piéu 15] va phai cin ct
trén 1& cong bang, tirc 1a nguoi cd quyén huong loi ich do tai san mang lai phai co
nghia vu ganh chiu rti ro do chinh tai san d6 giy ra. Trong truong hop nay, tai san
dang do CSH truc tiép quan Iy hay do cha me, ngudi gidm hd quan 1y thi CSH van 1a
nguoi dugc hudong cac lgi ich tir tai san. Do d6, CSH phai chiu TNBTTH. Néu tai san
dang do cha me hodc ngudi gidm hd quan 1y thi cha me hodc ngudi giam hd cé quyén
lay tai san ctua CSH dé boi thudng. Pay co thé coi 1a truong hop CSH ¢6 du ning luc
vé tai san dé bdi thuong, nhung khong c6 du ning luc hanh vi dé thuc hién viée bdi
thuong (khong tu thuc hi€én nghia vu) nén viéc boi thuong duoc thuc hién thong quan
nguoi dai dién cua ho. Néu tai san cia CSH khong du thi cha me, nguodi gidm ho
khong phai boi thudng, boi vi ho khong c6 13i trong viéc quan 1y tai san, ddng thoi ho
khong phai 1a nguoi duge huong loi ich tir san. Nhu vdy, d6i voi phan thiét hai ma
CSH chua c6 tai san dé bdi thudng s& giai quyét nhu thé nao? Vi cau hoi nay, c6 thé
s& xuat hién hai cach giai quyét nhu sau:

Mgt Ia, phan thiét hai ma CSH khong c6 du tai san dé boi thuong sé& 1a phan rii
ro ma ngudi bi thiét hai phai ganh chiu. Diéu nay dugc 1y giai boi vi: (i) Thiét hai xay ra
trong trudng hop nay hoan toan 1a mot rui ro do tai san giy ra, béi khong c6 16i trong
viéc quan 1y tai san cua bat ki cht thé nao. Toan bd tai san ciia CSH khong du dé boi
thuong nén nguodi bi thi¢t hai ganh chiu mdot phﬁn rui ro cling la 1€ thong thuong lién
quan dén viéc chia sé rui ro; (i1) Vé nguyén tic BTTH, nguoi chiu TNBT co thé duoc
giam murc boi thuong néu co 15i vo y va thiét hai xay ra qué 16n so v6i kha ning kinh té
trudc mat va 1au dai ctia minh. Nhu vy, ngay ca khi chu thé c6 161 van c6 thé duoc giam
mirc bdi thuong, nén viéc giam modt phan bdi thudng cho CSH trong trudng hop niy
ciing 12 hop 1y. Bdi vi ban than ho khong c6 15i va toan b tai san cta ho di duoc dung
dé BTTH ma van khong du. Tac 1a lac nay, CSH dd chiu TNBTTH véi toan bd kha
nang vé mit tai san ma minh co.

Hai la, phan thiét hai chua bdi thudng nay nén coi 1a mot khoan nghia vu chua
thuc hién xong cua CSH. Phan nghia vu nay s€ tiép tuc duoc thuc hién cho dén khi cé
kha ning vé mit kinh té. Piéu nay dugc 1y giai boi vi viec CSH khong c6 du tai san dé
BTTH khong phai 1a mot trong nhiing cin ctr loai trir TNBT. Dong thoi, day ciing
khong phai 1a mot trong nhilng cin ctr lam chiam dit nghia vu dan sy (trong d6 co
nghia vy bdi thuong). Hon nita, cach giai quyét ndy ciing thé hién su phi hop ddi voi
quy dinh trong Piéu 606 BLDS 2005 ciing nhu Piéu 586 BLDS 2015. Theo tinh than
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cua 2 Diéu luat ndy, viéc xac dinh nang lyc chiu TNBTTH la xdc dinh kha nang cta
ngudi BTTH. Con viéc BTTH dugc thuc hién ¢ thoi diém nao khong phai vin dé ning
lgc chiu TNBT.

Theo quan diém cia NCS, néu c6 du diéu kién dé giam muc bodi thuong theo
quy dinh, thi CSH s& duogc giam mirc BTTH theo nguyén tic chung. Nhung khong
phai bat ctr phan thiét hai nao chua dugce boi thudng vi 1y do khong du tai san ciing
déu duoc x4c dinh 1a phan dugc giam. Do d6, khong thé iy nguyén tic giam mic boi
thuong dé 1am can cr giai quyét doi voi phan thiét hai ma CSH chua bdi thudng xong.
Ttc 14 phan thiét hai ma CSH chua c6 tai san dé boi thuong s& coi nhu phan nghia vu
dan sy chua thuc hién xong, va s& phai tiép tuc bdi thuong khi cé tai san.

* TNBTTH ciia nguoi dwoc giao chiém hitu, sir dung tai san:

Pay 1a truong hop CSH théng qua modt giao dich hop phap ma chuyén giao tai
san cho nguoi khac chiém hitu, sir dung. Trong nhing trudng hop nay, ban than ngudi
nhin chuyén giao quyén chiém hiru, sir dung tai san thudng 1a nguoi c6 du ning luc
xac lap va thuc hién giao dich nén ban than ho s€ du kha nang chiu TNBT. Tuy nhién,
ngudi duoc giao chiém hiru, st dung tai san c6 phai chiu TNBTTH do tai san giy ra
hay khong phu thudc vao thoa thuén gitra ho voi CSH tai san. Néu khi chuyén giao tai
san, gitta CSH va nguoi duge chuyén giao di co6 thoa thuan thi viéc xac dinh cha thé
chiu TNBTTH do tai san giy ra s& can c{r vao thoa thuin d6. Néu gitra CSH va nguoi
dugc chuyén giao quyén chiém hiru, sir dung tai san khong c6 thoa thudn vé viéc xac
dinh chu thé chiu TNBTTH thi khi tai san gay thi¢t hai, nguoi dugc giao chiém hitu,
st dung tai san s& phai BTTH. Vay trong truong hop ngudi dugc giao chiém hitu, sir
dung tai san khong c6 16i trong viéc quan 1y tai san ma phai BTTH do tai san gy ra thi
c6 phu hop voi 1& cong bang? Theo quan diém ciia NCS, ban than ngudi duoc giao
chiém hiru, sir dung tai san c6 quyén dua ra yéu cau xac dinh chi thé phai bdi thudng
khi tai san gy ra thiét hai. Khi giao két giao dich chuyén giao, néu ho khong dua ra
yéu cau ndy thi coi nhu ho tir chdi quyén dugc dwa ra yéu cau, va néu tai san gy thiét
hai, chu thé phai bdi thudng s& duoc xac dinh theo quy dinh cta phép luat.

Nhu vay, khi x4c 1ap giao dich dan su, ban than ngudi duge chuyén giao quyén
chiém hitu, sir dung tai san ma c6 du ning luc thi khi tai san gy thiét hai, ho ciing co
di nang luc chiu TNBTTH. Theo d6, viéc ho cé 16i hay khong c6 15i, viéc ho co duoc
hudng loi hay khong duoc huong loi tuor viée chiém hiru, sir dung tai san cling khong
anh hudng dén viéc ho phai chiu TNBTTH. Diéu d6 cho thiy, ning luc chiu TNBTTH
ctia ngudi dugc chuyén giao quyén chiém hitu, str dung tai san phy thudc vao ning luc
xac 1ap giao dich cua ho va su thoa thuan gitra ho va CSH.

Thong qua nhiing phén tich trén cho théy, viéc xac dinh tinh hop phap cta vi¢c
chuyén giao quyén chiém hitu, str dung tai san ciing 1a yéu t6 anh huong dén viéc xac dinh
chi thé chiu TNBTTH va nang lyc chiu TNBTTH cua chu thé. BLDS 2005 va BLDS
2015 khong quy dinh cu thé vé tinh hop phap cua viéc chuyén giao. Tuy nhién, theo
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huéng dan vé BTTH do ngudn nguy hiém cao d6 gdy ra tai phan III NQ 03/2006 c6 thé
thiy rang néu viéc chuyén giao hop phap thi ngudi duwoc chuyén giao phai BTTH do
ngudn nguy hiém cao d6 giy ra néu khong c6 thoéa thuan khac, néu viéc chuyén giao
khong hop phap thi CSH phai boi thuong néu khong c6 thoa thuan.

*TNBTTH cua NCH, su dung trai phap ludt tai san:

NCH, NSD trai phép luat tai san cua nguodi khac 1a nhitng NCH, st dung tai san
ma khong dugc su dong y cia CSH va ciing khong thudc céac trudng hop phap ludt quy
dinh duoc chiém hitu, str dung tai san. Khi tai san giy thiét hai, nhom chi thé nay co
thé vi pham quy dinh vé quan 1y tai san hodc khong c6 vi pham vé quan 1y tai san thi
ban than ho cling luén dugc xac dinh lai c6 16i (boi hanh vi chiém hiru, st dung tréai
phép ludt tai san ctia nguoi khac 1udn bi coi 1a c6 16i). Do d6, ké cé trong truong hop
thiét hai xdy ra hoan toan 1 rii ro ma tai san mang lai (khong c6 16i trong quan 1y tai
san tai thoi diém xay ra thiét hai) thi NCH, st dung trai phap ludt cling phai boi
thuong. Béi vi luc nay, viéc chiém hitu, st dung tai san cua ho da lam gian doan viéc
huong loi ich ma tai san mang lai ctia CSH (ttc 1a tai thoi diém tai san gy thiét hai,
CSH khong chiém hiru duogc tai san va khong khai thac duogc céac loi ich tir tai san). Vi
viy, viéc xac dinh cha thé chiu TNBT khong thé dua trén nguyén tic “CSH hudng loi
ich tir tai san phai ganh chiu rii ro do tai san mang lai”, ma van phai Xudt phat tr su vi
pham cua NCH, str dung trai phap luat. Tuy nhién, trong truomg hop ndy, ching ta van
phai can cur vao nang luc hanh vi dan sy cia NCH, NSD trai phap luat, tuc 1a viéc xac
dinh nang lyc chiu TNBTTH dya theo nguyén tic chung tai Diéu 606 BLDS 2005
ciing nhu Piéu 586 BLDS 2015. Theo d6, TNBTTH c6 thé thudc vé ban than NCH, st
dung trai phap luit hodc thudc v& cha, me, ngudi giam ho hodc cac chu thé khac co
trach nhi¢ém quan 1y ho.

*TNBTTH cua nguoi thu ba lam cho tai san gay thiét hai cho nguoi khac:

Trong BLDS 2005 va BLDS 2015, trach nhiém cua ngudi thir ba ¢ 16i chi dugc
dé cap trong truong hop suc vt gay thiét hai. Theo d6, khoan 2 Piéu 603 BLDS 2015
ké thira khoan 2 Piéu 625 BLDS 2005 c6 quy dinh: “Truong hop ngudi thir ba hoan
toan c6 16i 1am cho suc vat giy thiét hai cho nguoi khac thi nguoi thir ba phai BTTH”.
Theo quan diém ctia NCS, day 1a truong hop BTTH do hanh vi trai phap luat gay ra. Boi
vi theo quy dinh ndy, cum tur “lam cho stc vat gay thi€t hai” duoc hiéu 1a su tac dong
ctia nguoi thir ba 1a nguyén nhan dan dén tai san gy thiét hai, tai san chi 1a phuong tién,
la vat trung gian dé nguoi thir ba thyc hién hanh vi tac dong gy ra thi¢t hai. Do do,
nang luc chiu TNBTTH ciia ngudi thir ba duoc nhic dén trong quy dinh nay duoc ap
dung hoan toan theo quy dinh tai Piéu 606 BLDS 2005 ciing nhu Piéu 586 BLDS 2015.
Theo d6, TNBTTH ¢6 thé thudc vé nguoi thtr ba hodc cha me, nguoi giam ho, chu thé
khac chiu trach nhiém quéan 1y ho.
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*TNBTTH cuia NCH c6 can cir phap ludt khac:

BLDS 2005 chi dé cap to1 TNBTTH cua CSH, cta nguoi duge CSH giao chiém
hitu, str dung tai san, ctia NCH, sir dung trai phap luat va ctia ngudi thir ba c6 16i ma
khong c6 quy dinh nao dé cap téi TNBTTH ctia nhing nguoi chiém tai san cé can cur
phép luat khac ma khong phai 1a CSH hay ngudi dugce chuyén giao (Vi du: ngudi quan
1y tai san khong xac dinh dugc ai la CSH, tai san bi déanh roi, bi bo quén, gia stc, gia
cam, vat nudi dudi nudc bi that lac, ...). Py 1a han ché cua BLDS 2005 va di duoc
khic phuc boi cac quy dinh trong BLDS 2015. Trén thyc té, tai san do nhitng chii thé
ndy quan 1y ciing c6 thé gay ra thiét hai, nén ciing can dat ra vin dé xac dinh TNBTTH
cua ho. Theo quan diém cta NCS, viéc xac TNBTTH ctia NCH ¢6 cin ctt phap luat
khac s€ dat ra trong hai truong hop nhu sau:

Thir nhdt, néu NCH c6 can ctr phap luat co 13i trong viéc quan 1y tai san thi phai
chiu TNBTTH do tai san ma minh quan ly gdy ra (trach nhiém xudt phat tir su vi
pham). Tuy nhién, néu NCH c6 cin ctr phap luat 12 ngudi chua du 18 tudi, ngudi bi
mat ning luc hanh vi dan su (khong du ning lyc chiu TNBTTH), thi TNBTTH thudc
vé ai? Theo quan diém cua NCS, TNBTTH trong trudng hop niy s& thudc vé cha me,
nguoi gidm hd, hodc nguodi co trach nhi€ém quéan ly ho. Béi vi, trong trudng hop nay da
xudt hién sy vi pham trong viéc quan 1y tai san, dwong nhién ban than NCH c6 cin ctr
phap luat khong bi coi 1a c6 16i. Nguoi bi xac dinh 1a c6 16i & day 1a cha me, nguoi
giam ho hoac chu thé co trach nhiém quan 1y ho. Ldi & day duoc suy doan 1a do ho da
khong kiém soat chit ché hanh vi cua ngudi thudc nghia vu quan 1y ctia minh.

Thit hai, néu NCH c6 can cir phap luat khong co 13i trong viéc quan 1y tai san thi
viéc x4c dinh TNBTTH dua trén nguyén tic hudng quyén phai ganh chiu rui ro do tir
san mang lai. Theo d6, CSH phai BTTH do tai san giy ra, boi vi lic nay CSH van la
ngudi c¢6 quyén duge hudng loi ich tir tai san. Hon nita ban than NCH hop phap trong
nhitng truong hop ndy da va dang thuc hién mot hanh vi dé mang lai loi ich cho CSH
(bao quan, giit gin tai san ho CSH). Tuy nhién, néu tai san 1a gia sic va gia cam trudc
khi gay thiét hai ma sinh ra hoa lgi, va CSH da hudng mot nira sb gia stic con hoac toan
bo sb trimg thi c¢6 phai chiu mot phan thiét hai do tai san gy ra hay khong? Theo quan
diém ctia NCS, ngudi quan 1y gia suc, gia cam bi that lac duoc hudng gia stuc con hodc
trimg ciing coi nhu ho dugc huong mot khoan tién cong trong gilt gia suc, gia cam ho
CSH ma khong phai ho duong nhién c6 dugc khoan loi d6. Do vay, ngudi quan 1y gia
stc, gia cam bj that lac s& khong chiu TNBT.

Thuc té c6 thé ton tai ludng ¥ kién cho ring, ban than NCH hop phép tai san
ciing phai bdi thuong khi tai san gy thiét hai ngay ca khi ho khong cé 18i trong viéc
quan 1y tai san. Boi vi ban than ho c¢6 quyén quan 1y va chi phéi hoat dong cua tai san.
Hon nira, khi phat hién ra céc loai tai san nay, ho hoan toan cé thé tir chdi viéc chiém
hiru tai san d6, nhung ho khong tir chdi thi phai chip nhan nhiing rui ro xay ra khi da
thuc hién quyén chiém hiru tai san.
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Nhu vdy, néu dua theo cac quy dinh trong BLDS 2005, c6 thé ton tai nhiing
luéng v kién khac nhau vé viéc xac dinh nang luc chiu TNBTTH va chu thé chiu
TNBTTH. Py c6 thé coi 1a bat cap cua BLDS 2005. Tuy nhién, BLDS 2015 lai ¢6
nhitng quy dinh khic phyuc nhitng han ché niy. Theo d6, trong BLDS 2015, chu thé
chiu TNBTTH dugc quy dinh chung tai khoan 3 Diéu 584 bao gdbm CSH, NCH, st
dung tai san, trong d6 s& bao gdm ca NCH c6 cin ctr phap ludt khac. Do d6, khi BLDS
2015 co6 hi¢u luc, viéc xac dinh nang lyc chiu TNBTTH ciling nhu chu thé chiu
TNBTTH 1a NCH, st dung hop phap s& c6 co sé phap ly rd0 rang, bdo dam viéc ap
dung thong nhét trén thyc té.

*TNBTTH trong truong hop tai san vo chu gay thiét hai:

Viéc CSH tir bd quyén sé hitu tai san chinh 1a quyén cua ho trong viéc dinh
doat tai san. Hau qua ctia viéc thuc hién quyén tir bo quyén s hitu tai san s& dan dén
tai san do trd thanh tai san vo chu, tuc 1a tai san khong thudc sé hiru cua ai. Do do, khi
tai san vo chu giy thiét hai, viéc xac dinh chu thé chiu TNBTTH ciing 1a mot van dé
phép 1y quan trong can dit ra. Tuy nhién, trong BLDS 2005 va céc van ban hudng dan
thi hanh ciing nhu BLDS 2015 khéng quy dinh vé truong hop nay. Thong qua viée
nghién ctru cac quy dinh phap luat co lién quan, NCS cho rang, trong truong hop tai
san vO chi ma gay thiét hai thi vi¢c xac dinh chu thé chiu TNBT dugc dit ra trong hai
truong hop sau day:

Truwong hop thir nhdt, néu xac dinh duoc ngudi tir bo quyén sé hitu thi ngudi dé
phai chiu TNBTTH néu viéc tir bd quyén s& hitu vi pham quy dinh phap luat co lién
quan. Piéu ndy xuit phat tir nguyén tic thuc hién quyén so hiru tai Pidu 165 BLDS
2005 va khoan 2 Diéu 160 BLDS 2015: “CSH duoc thuc hién moi hanh vi theo y chi
ctia minh d6i véi tai san (ké ca quyén tir bd quyén s& hitu) nhung khong duoc gy thiét
hai hodc lam anh hudng dén loi ich cua Nha nuée, lgi ich cong cdng, quyén, loi ich
hop phép ctia ngudi khac”. Tuy nhién, néu CSH da biét viéc tir bo quyén s& hitu co thé
iy thiét hai cho chu thé khic ma van thyc hién hanh vi tir bo d6 (Vi du: A @6 thude
trir sdu con thira trong binh xuéng ao c4 nha B) thi TNBTTH trong trudng hop nay 1a
do hanh vi trai phap luat gy ra. Néu CSH

Truong hop thir hai, néu khong xac dinh duoc ai 1a nguoi da tir bo quyén so
hiru hodc phat hién dugc ngudi di tir bd quyén s hiru nhung viéc tir bo khong vi
pham nguyén tic chung vé thuc hién quyén s& hitu thi ngudi da tir bo quyén so hiru tai
san (Vi du: Sau khi sir dung thudc diét chudt, A da vt toan bd cac vo hop vao thing
rac cong cong theo quy dinh, sau d6 con méo nha B di kiém 4n da an phai s6 nguyén
liéu dinh thudc chudt con thira nén da bi chét) thi khong phai chiu TNBTTH. Bai vi,
ban than ngudi tir bd quyén so hitu khong con 1a CSH cua tai san, nén ho khong phii
chiu trach nhiém lién quan dén tai san. Khi d6, ngudi bi thiét hai phai chiu rai ro d6i
voi thiét hai xay ra.
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1.5. Phan loai trach nhiém bdi thudng thiét hai do tai san gy ra
1.5.1. Cin cit loai tai sdn gdy thiét hai, trach nhiém béi thuwong thiét hai do tai sin
gdy ra bao gom:

* Thir nhat, TNBTTH do déng vit gdy ra

Hién nay, khi dong vat gdy thiét hai, tly timg trudng hop ma viéc giai quyét
van d& BTTH s& dugc ap dung theo cac quy dinh khac nhau. Theo do, néu dong vat
gdy thiét hai duoc xac dinh 1a thu dit, thi viec BTTH duoc giai quyét theo quy dinh vé
BTTH do ngudn nguy hiém cao do gay ra. Néu dong vat gy thiét hai 1a suc vat thi ap
dung quy dinh v& BTTH do suc vét gy ra. Néu dong vat gay thiét hai 13 cac loai khac
nhu bo sat, con tring, gia cam, ... thi viéc giai quyét vin dé BTTH s& theo mot trong
hai huéng: (i) 4p dung tuong tu phap ludt; (ii) 4p dung cac nguyén tic chung vé thuc
hién quyén s hitu. Tuy nhién, khi BLDS 2015 c6 hiéu luc phap luit, van ¢& BTTH do
dong vat khac gy ra s& duoc giai quyét trén co sé chung thong nhit tai khoan 3 Piéu
584. Chuong 2 cua ludn 4n s& di vao phan tich cu thé cac quy dinh c6 lién quan dén
dong vat gay thiét hai.

* Thir hai, TNBTTH do cdy coi gy ra

Cay cdi thong thuong 1 nhimg tai san gin lién voi dat va 1a nhitng loai tai san
bat dong, tirc 1a khong thé tu di chuyén vé mit co hoc néu khong c6 su tdc dong cua
con ngudi. Pidu d6 cho thdy, cdy cdi gdy thiét hai khi dang ¢ trang thai dimg yén nén
pham vi tac dong vé mat khong gian clia cay c6i hep hon so véi cac loai tai san khac.
Viéc quan 1y cdy cbi khong co nhiéu tac dong dén hoat dong gy thiét hai ciia chung.
Boi vi, hoat dong quan 1y cay cbi chi 1a trong coi, trong giit, kiém tra tinh trang cia
cay cOi ... (chi yéu 1a quan sat) ma khong phai 1a ndm gitr, cét giit, dich chuyén vi tri
nay dén vi tri khic (tirc 13 khong tac dong vao cdy cdi). Néu chu thé c6 16i khong quan
1y tt cay cdi, dan dén tinh trang cdy cdi gay thiét hai thi hanh vi quan 1y bi coi 1a c¢6
161 & day chi ton tai dudi dang “khong thuc hién” (khong khong cét ré, tia canh, khong
chit ha cay nguy hiém...). Néu viéc quan 1y cy cdi ton tai dudi dang mot hanh dong
(phét &, tia canh, chat ha cdy nguy hiém...) ma gy thiét hai thi d6 13 hanh vi gdy thiét
hai ma khong phai 1a tai san gay thiét hai.

* Thur ba, TNBTTH do nha cita, cong trinh xdy dung khdc gdy ra

Nha cira, cong trinh xay dung 13 nhimg loai bat dong san theo quy dinh trong
Bo luat dan su. Do 1a loai “tai san & mot chd, khong doi duge” [96; tr.66]. Do do, nha
cua, cong trinh xay dung cling chi gay thiét hai tai vi tri ma n6 dugc tao ra, tic la
pham vi gy thiét hai v& mit khong gian ciing hep hon cac loai tai san khac. Viéc quan
1y nha cira, cong trinh xay dung khéac ciing chi ton tai dudi dang hanh vi quan sét, theo
ddi 1a cha yéu va ciing khong tac dong ti hoat dong giy thiét hai cua nha ctra, cong
trinh xdy dung. Néu chu thé bi coi 1a vi pham nghia vu quan 1y nha cira, cong trinh xay
dung khi thi¢t hai xdy ra thi sy vi pham do6 chi ton tai dudi dang khong theo doi, khong
pha bo, khong thdo dg, ... Khi hoat dong pha huy, thdo d& nha cura, cong trinh xay
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dung ma gay thi¢t hai thi do6 1a thi¢t hai do hanh vi gdy ra ma khong phai do nha cua,
cong trinh xdy dung gdy ra. Mot van dé khac lién quan ciing can phai dé cap d6 1a
truong hop cong trinh xay dung dugc coi 1a nguon nguy hiém cao do (nha may cong
nghiép dang hoat dong) gy thiét hai thi co ché giai quyét van dé BTTH s& ap dung
theo quy dinh v& TNBTTH do ngudn nguy hiém cao do gy ra, chi khong ap dung
quy dinh v& BTTH do nha ctra, cong trinh xdy dung khéc gay ra.

* Thu tw, TNBTTH do cac tai san khac gay ra

BLDS 2005 chi quy dinh bdn trudng hop cu thé vé BTTH do tai san gy ra bao
gdm: BTTH do ngudn nguy hiém cao d6 gy ra; do stc vat gay ra; do cdy cdi giy ra va
do nha cira; cong trinh xay dung khac gy ra. Piéu nay din dén nhitng bat cap trong
viéc 4p dung phap ludt dé giai quyét tranh chip v& BTTH do nhimg loai tai san khac
(khong thudc bdn truong hop cu thé) gay ra, giy anh huong dén quyén va loi ich hop
phép ctia cac chi thé. Piéu nay dugc khic phuc khi BLDS 2015 duoc ban hanh. Trong
BLDS 2015, ngoai quy dinh bén trudng hop cu thé v& BTTH do tai san gy ra, BO ludt
ndy con dua ra quy dinh chung vé& viéc x4c dinh TNBTTH do tai san gy ra tai khoan 3
Diéu 584. Mic du c6 thé khic phuc duoc phan nio nhimmg han ché cua BLDS 2005,
song nhiing quy dinh nay van con ton tai nhiing van dé can phai duoc tiép tuc hoan
thién. Nhiing phan tich cu thé va quan diém hoan thién s& dugc NCS trinh bay cu thé
trong cac chuong sau cia luan an.

Thong qua cach phan loai nay, NCS muén chi ra sy khac biét lién quan dén dac
diém phap 1y, co ché hoat dong giy thiét hai, nhimng truong hop loai trir trach nhiém,
... khi céc loai tai san khac nhau gy thiét hai. Tuy nhién, trong phan phan loai, NCS
chi diém quan mot vai nét co ban lién quan dén hoat dong gay thiét hai ciing nhu van
dé boi thuong. Nhimg ndi dung niy s& duoc phan tich, danh gia mot cach chi tiét trong
ngi dung chuong 2 luan én.

1.5.2. Cin cve mive dj nguy hiém ciia tai san, TNBTTH do tai sin gy ra bao gom:
TNBTTH do nguén nguy hiém cao dé gdy ra va TNBTTH do cdc nguén nguy hiém
khac gay ra.

Thue té, mdi loai tai san déu tiém 4n nguy co gay thiét hai cho con ngudi ciing
nhu moi trudong xung quanh. Tuy nhién, cé nhitng loai tai san tiém 4n nguy co & mic
d6 cao, nhung ciing c6 nhimg loai tai san tiém an nguy co & muc do thp hon. Viéc
phéan loai mic d6 nguy hiém cao hay thip cia mot loai tai san dwa vao dic tinh cia
timg loai tai san d6. Theo d6, “ngudn nguy hiém cao d6 1a nhitng vat ma do dic tinh
cia n6 nén trong qua trinh chiém hiru, khai thac, quan 1y, van chuyén ching luén chira
dyng tiém 4n nhiing nguy hiém khach quan, dé xay ra nhiing thiét hai & muc d6 16n
cho nhiing nguodi xung quanh” [42; tr.419].

Khoan 1 Biéu 623 BLDS 2005 ciing nhu khoan 1 Piéu 601 BLDS 2015 chi liét
ké nhitng loai tai san 12 nguoén nguy hiém cao d9, ma khong dua ra khai mang tinh khai
quat vé ngudn nguy hiém cao do. Dya vao nhiing liét ké nay co6 thé thiy tai san 1a nguon
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nguy hiém cao d6 c6 thé 1a dong vat (thu dir), co thé 1a cong trinh xdy dung (nha may
cong nghi¢p dang hoat dong), hodc céc loai tai san khac (phuong tién co gidi van tai,
...). Do d0, khi dong vat, cong trinh xay dung hodc céc loai tai san khac thoa man diéu
kién ctia ngudn nguy hiém cao d0, thi s& ap dung quy dinh vé BTTH do ngudn nguy
hiém cao do giy ra dé giai quyét khi cac loai tai san do gay thiét hai. Cac loai tai san
khéc ciing tiém an nguy co gdy ra thiét hai nhung khong ¢ mirc d6 cao thi s& khong
xép Vao ngué)n nguy hiém cao d6, va khi cac loai tai san nay gay thiét hai s€ ap dung
cac quy dinh cu thé vé BTTH do tai san gay ra (do dong vat gy ra, do cay cdi giy ra,
...) chit khong 4p dung quy dinh v& BTTH do ngudn nguy hiém cao d6 giy ra.

1.5.3. Cin cir nguon goc phdt sinh, trach nhiém béi thuwong thiét hai do tai sin gdy
ra bao gom: (i) trach nhiém boi thuong thiét hai xudt phdt tir sw vi pham quy dinh vé
quadn Iy tai san; (i) trach nhiém boi thuong thiét hai xudt phat tir nguyén tdc chiu rii
ro do tai san mang lai.

V& co ban, TNBTTH do tai san gdy ra xudt phat tir su vi pham quy dinh vé
quan 1y tai san hay tir nguyén tic chiu rai ro do tai san mang lai d3 duoc NCS phan
tich trong ndi dung muc 1.2 & trén.

Viéc phan biét nay gitip chung ta c6 thé xay dung dugc nguyén tic xac dinh chi
thé phai chiu TNBTTH do tai san gy ra. Theo d6, néu co s& cuia TNBTTH do tai san
gdy ra 1a su vi pham quy dinh vé quan 1y tai san, thi viéc xac dinh ngudi chiu
TNBTTH can cur vao viéc ai 1a nguoi chiu trach nhi€ém quan 1y tai san tai thoi diém tai
san gay thiét hai. Néu co s& ctia TNBTTH do tai san gy ra xuat phat tir nguyén tic
chiu rai ro do tai san mang lai, thi vi€c xac dinh chu thé chiu TNBTTH duoc cin cr
vao vigc xac dinh ai la nguoi duoc huong cac loi ich truc tiép tur tai san. Tuy nhién,
viéc xac dinh chu thé chiu TNBT nay ciing chi duoc 4p dung néu khong co thoa thuin

gitta CSH tai san vd1 céc chu the khéc.



43
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Noi dung chwong 1 tdp trung nghién ciru cac van dé 1y luan co ban nhat vé
TNBTTH do tai san gy ra. Noi dung dau tién duoc trién khai trong chuong 1 12 mot sd
van dé 1y luan co ban nhit v& TNBTTH ngoai hop dong noéi chung. Trong d6, NCS chi
ra co s& hinh thanh ché dinh TNBTTH ngoai hop dong va cac hoc thuyét vé TNBTTH
ngoai hop dong. Qua d6, NCS phan tich co s& cua TNBTTH do tai san gy ra, tao tién
dé xay dung khai niém TNBTTH do tai san gay ra. Trén co s& nhitng van dé 1y luin va
cac hoc thuyét v& TNBTTH ngoai hop dong, NCS di vao phéan tich dé chi ra ban chat
ctia TNBTTH do tai san gdy ra. Thong quan nhimg phan tich vé co s¢ hinh thanh, cac
hoc thuyét v& TNBTTH do tai san gy ra ciing nhu khai niém, ban chit cia TNBTTH
do tai san gay ra, NCS phan tich nhiing dic diém ctia TNBTTH do tai san giy ra.

Trong ndi dung chuwong 1, NCS ciing dua ra nhimng quan diém binh luan vé céc
diéu kién phat sinh TNBTTH do tai san gy ra. Dong thoi, trén co sé quy dinh vé ning
luc chiu TNBTTH cua ca nhan ciing nhu cic quy dinh khic c6 lién quan, cung voi
nhitng phéan tich vé ban chat cia TNBTTH do tai san gy ra, NCS di phan tich va dua
ra co so phap Iy dé xac dinh chii thé chiu TNBTTH do tai san gdy ra. Mot trong nhitng
ndi dung quan trong ciing dugc trién khai trong chuong 1 d6 1a NCS d3 dua ra mot sb
cach phan loai TNBTTH do tai san gay ra.

Trén co so nhimg van dé 1y ludn co ban v& TNBTTH do tai san giy ra, co thé
rit ra nhitng diém khac biét co ban giita TNBTTH do hanh vi gy ra v6i TNBTTH do
tai san gay ra nhu sau:

Thir nhdt, vé ban chat: TNBTTH do hanh vi gdy ra 13 trach nhiém cua chi thé
ddi voi hanh vi gay thi¢t hai cia minh hodc cua nguoi khac ma minh chiu trach nhiém
quan 1y, giam sat. TNBTTH do tai san giy ra 1a trach nhiém ctia CSH hodc chu thé
khéc do c6 18i trong quan 1y tai san hodc do duoc hudng cac loi ich va céc quyén ddi
Vo1 tai san.

Thir hai, vé diéu kién phat sinh TNBTTH: TNBTTH do hanh vi gdy ra phat
sinh khi c6 4 diéu kién (c6 thiét hai, hanh vi gdy thiét hai trai phap ludt, c6 mdi quan
hé nhan qua gitta hanh vi trdi phap luat va thiét hai, c6 16i cua nguoi gy thiét hai).
TNBTTH do tai san gy ra phat sinh khi ¢6 3 diéu kién (c6 thiét hai xay ra, c6 hoat
dong gdy thiét hai cua tai san, co6 mdi quan hé nhan quéa giira hoat dong cia tai san va
thi¢t hai xay ra).

Thir ba, vé nhin thic cua chu thé dbi v6i thiét hai: Trong TNBTTH do hanh vi
iy ra, nguoi gay thiét hai néu bi coi 1a ¢ 13i thi thuong nhan thirc duge thiét hai xay ra,
tham chi trong nhiéu truong hop, thiét hai 1a muc dich thyc hién hanh vi gay thi¢t hai
ctia ho (Vi du ¢ ¥ giét ngudi, cb ¥ d6t nha nguoi khac, ...). Trong TNBTTH do tai san
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gay ra, CSH va céac chu thé khac thuong khong nhan thirc dugc thiét hai xdy ra, béi vi
thiét hai xay ra 1a hau qua cta hoat dong gay thiét hai cua tai san.

Thir tw, v& cha thé chiu TNBT: Trong TNBTTH do hanh vi gdy ra, chu thé chiu
TNBTTH 1a do phap luit quy dinh (c6 thé 1a ngudi gy thiét hai hodc chu thé khac).
Trong TNBTTH do tai san gy ra, chi thé chiu TNBTTH c6 thé do phap luat quy dinh
hodc c6 thé do cac bén thoéa thuin (vi du thoa thuan gitta CSH v&1 nguol duge giao
chiém hiru, str dung ngudn nguy hiém cao do).

Thir nam, vé can c( loai trir TNBT: TNBTTH do hanh vi gdy ra co thé duoc loai
trirmot cach tuyét d6i khi nguoi bi thiét hai hai hoan toan c6 15i, bat ké 12161 ¢ y hodc vo
y. P6i voi TNBTTH do tai san gay ra, “ngudi bi thiét hai hoan toan c6 16i” khong phai 1a
can cu loai trir trach nhiém mot cach tuyét ddi. Boi i, trong mot sb truong hop, TNBTTH
chi dugc loai trur khi nguot bi thiét hai hoan toan cé 13i ¢b y (vi du TNBTTH do nguén
nguy hiém cao d6 giy ra).



45

Chuong 2
CAC TRUONG HQP BOI THUONG THIET HAI DO TAI SAN GAY RA

2.1. Bdi thuong thiét hai do ngudn nguy hiém cao d6 gay ra
2.1.1. Khdi niém va nhitng diic trung ciia nguon nguy hiém cao d¢

Khoan 1 Diéu 623 BLDS 2005 ciing nhu khoan 1 Piéu 601 BLDS 2015 chi liét ké
nhitng loai tai san 1a ngudn nguy hiém cao d6, ma khong dua ra khai niém mang tinh khai
quat v& ngudn nguy hiém cao do. Trong mot sé cong trinh khoa hoc c6 lién quan dén
TNBTTH do ngudn nguy hiém cao do gy ra, mot sd tac gia ciing dua ra khai niém vé
nguén nguy hiém cao d9, c6 thé trich dAn mot sd khai niém nhu sau:

Theo tac gia Lé Mai Anh, “Nguon nguy hiém cao dé la vt chdt trong thé gici
tw nhién hay hoat dong mdy moc, cac phuwong tién khoa hoc ky thuat ... trong qua
trinh hoat déng cia chiing dé gdy thiét hai vé tai san, tinh mang, sitc khoé cho nguoi
khac ma con nguoi khong thé kiém sodt dwoc mét cdch tuyét doi” [16;tr.90]

Trong khai niém nay, NCS nhan thiy van dé can nghién ciru thém dé 1a tic gia
xdy dung khai niém van theo huéng liét ké mot sd ngudn nguy hiém cao do, nhung su
liét ké lai khong théng nhét v& ndi ham cua cac thuit ngtr. Tac gia sir dung cac cum tur
nhu: “hoat dong may moc”, “cac phuong tién khoa hoc ky thuat”, ... ma cac cum tur nay
lai ¢6 cac y nghia khic nhau. Trong d6, cum tir “hoat dong may moc” ndi dén hoat dong
cua mdt loai tai san, “cac phuong ti¢n khoa hoc k¥ thuat” noi dén mot loai tai san. Theo
quan diém ctia NCS, néi dén ngudn nguy hiém cao d6 1a noéi dén mot loai tai san ma
khong phai néi dén hoat dong cua mot loai tai san, mac du tai thoi diém gay thi¢t hai, tai
san d6 phai dang hoat dong (trang thai cua tai san).

Con theo tac gia Nguyén Thanh Hong, “Nguén nguy hiém cao dé bao gom
nhitng déng vit hodc bdt déng vdt ma khi tréng giir, vdan hanh ching hodc cho chiing
hoat ddng thi c6 thé gdy nguy hiém cao dé déi voi tinh mang, sirc khoé ciia con ngueoi,
ciing nhw ¢é thé gdy thiét hai 1om dén tdai san ciia Nha nuée, té chire va cd nhdn ...”
[43; tr.29].

Trong khai niém ndy, tic gia van di theo hudng liét ké bang cac cum tir khac
nhau (dong vat, bét dong vat). Tuy nhién, vi¢c st dung mot s6 cum tir nhu “van hanh
chung”, “cho chung hoat dong” dé noi dén hoat dong cua ngudn nguy hiém cao do 1a
chua dﬁy du. Viéc st dung cac cum tir nay cho théy réng, theo quan diém cua tac gia,
hoat dong ciia cac loai ngudn nguy hiém cao d6 phu thudc vao ¥ chi ctia con ngudi ma
khong bao gdm “hoat dong tu than”. Theo phan tich cua NCS trong tiéu muc d muc
1.4 trong chuong 1, hoat dong cua tai san ndi chung, hoat dong ctia ngudn nguy hiém
cao dd nobi riéng co thé chiu su tac dong hodc khong chiu su tdc dong cua con nguoi.
Tc la ngay ca khi con ngudi “khdng van hanh” hodc ‘“khong cho ching hoat dong”
thi ban than nguén nguy hiém cao do van c6 nhitng hoat dong “ty than” & bén trong,
cung véi tac dong clia moi truong tu nhién van cé thé gay ra thi¢t hai. Vi dy, céac chat
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chay, chit nd gap diéu kién tu nhién thuan loi c6 thé tu bdc chay, phat nd ma khong
can con NSD bat cw loai chat xiic tic ndo tac dong vao ching,

Ngoai ra, mot sd tac gia ciing xdy dung khai niém ngudn nguy hiém cao do
dudi cac goc nhin khac nhau, nhung chii yéu van di theo hudng liét ké cac loai ngudn
nguy hiém cao d6. Néu xay dung khai niém theo hudng li¢t ké nhu vy thi hodc sé&
khong thé liét ké dﬁy du vé céc loai nguén nguy hiém cao do, hodc 1a s& thé hién sy
ctmg nhéc trong cach xdy dung khai niém. V& ngudn nguy hiém cao do, c6 thé thay
rﬁng du nguén nguy hiém cao do do gén voi sy hoat dong cua bét ¢t loai tai san nao
thi ciing déu c6 nhitng ddc diém chung d6 1a:

Thir nhdt, ngudn nguy hiém cao d6 luén “tiém 4n nguy co giy ra thiét hai bat
ngd cho con nguoi hodc giy thiét hai vé tai san ma khong phai bao gid con ngudi ciing
¢ thé ludong duoc trude va cb thé ngin chan” [76; tr.254]. Piac diém nay cho thdy, con
nguoi “khong thé kiém soat dugc mot cach tuyét ddi nguy co gay thi¢t hai” [54; tr.76].
Hoat dong cua ngudn nguy hiém cao dd thudng gy ra thiét hai mot cach bt ngo,
nhanh chong. Mic du con ngudi co thé nim bat duge quy trinh hoat dong ciia ngudn
nguy hiém cao d6 (vi du sy van hanh cua phuong tién giao thong co gidi), nhung hoat
dong d6 khi ndo giy ra thiét hai thi duong nhu con ngudi khd c6 thé nhan biét, tirc 1a
viéc gy thiét hai thuong xay ra mot cach dot ngodt, bat ngd (vi du thude stng, bom, ...
phat nd s& gy thiét hai ngay chir khong kéo dai mdt qua trinh). Trong khi d6, hoat
dong cua cac loai tai san khac thuong c6 qué trinh gay thiét hai kéo dai chir khong dot
ngdt nhu ngudn nguy hiém cao do (vi dy, con trau pha lda phai trong mot khoang thoi
gian dai chir khong thé budc xudng rudng 1a ca rudng lta s& bi hu hai)

Thir hai, tan suat gdy thiét hai ctia ngudn nguy hiém cao d6 cao hon céc loai tai
san khac. Cac loai tai san khac thuong chi gy thiét hai voi tan suat thip (nha sap xong
12 chim dat hoat dong gay thiét hai, nha bén canh thuong kho cé thé sap theo). Tuy
nhién, hoat dong cua nguén nguy hiém cao do thuong xay ra lién tuc (vi du cac vu chay,
nd xing dau, ga, thudc stng, ... thuong kéo dai lién tuc cho dén khi céc loai chit nay
duoc dit canh nhau chay hodc nd hét).

Thir ba, Hoat dong ctia ngudn nguy hiém cao d6 thuong khé han ché, khéc
phuc. Thuong thi cac loai tai san khac gy thiét hai xong thi din dén hiu qua ngay nén
c6 thé dé dang khic phuc hiu qua, va thuong thi viéc gy thiét hai s& khong tiép tuc
(vi du, nha d6 gy thiét hai xong thi khong con gy thiét hai nita). Song, ngudn nguy
hiém cao d¢ giy thiét hai thi khong nhimng chi xay ra nhitng hdu qua trudc mét (hau
qua ngay), ma con c6 thé gy ra nhimg hau qua tiép theo ma con ngudi kho c6 thé
ngin chin (chat phong xa da nhiém khé khir sach, thubc né da né mot phan thi kho co
thé han ché phén con lai khong nd, )

Thir tw, Co thé gy thiét hai ngay ca khi dang c6 s quan Iy chit ché ciia con
nguoi. Do do6, doi hoi CSH, NCH, str dung khong nhiing phai quéan ly chat ché ma con
phai ngin can nhimg nguoi khac tiép xiic voi nguoén nguy hiém cao d6. Trong B luat
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dan sy quy dinh TNBT ciia CSH, nguoi dugc giao chiém hitu, st dung ngudn nguy
hiém cao d¢ trong trudng hop dé ngudn nguy hiém cao d6 bi chiém hiru, str dung trai
phép luat. Tac 1a viéc quan 1y khong can than ma nguoi khéc c6 thé chiém hitu, st
dung trai phap luat thi CSH, nguoi quan 1y, st dung cling phai chiu TNBT. Ngoai ra,
TNBTTH con phét sinh ngay ca khi hoan toan do 16i vo y ctia ngudi bi thiét hai.

Hoat dong cua ngudn nguy hiém cao do thuong kho kiém soat, c6 thé vuot khoi
sy quan 1y cua con nguoi, nén phéap luat quy dinh trdch nhiém cta CSH, cia NCH, st
dung tai san rat nghiém ngit. Theo d6, cac chii thé co trach nhiém quan 1y khong
nhitng phai quan 1y chit ché ngudén nguy hiém cao d6, ma con phai ngin can nhiing
nguoi xung quanh tiép xtic voi ngudn nguy hiém cao do. Piéu nay thé hién & quy dinh
loai trir TNBTTH. Tai khodn 3 Diéu 601 BLDS 2015, néu thiét hai xdy ra hoan toan
do 16i ¢b ¥ ciia nguoi bi thiét hai thi CSH, NCH, sir dung ngudn nguy hiém cao do
dugc loai trr TNBT. Nhu vy, néu ngudi bi thiét hai hoan toan co 16i vo y thi
TNBTTH khong duoc loai trir. Dya trén nhitng phan tich trén thay rang, CSH, NCH,
st dung nguén nguy hiém cao d¢ cao phai chiu trach nhi¢m quan ly ¢ mirc do cao hon
so v6i trach nhiém cua CSH, NCH, sir dung céc loai tai san khéc. Diéu nay khong phai
Vi nguén nguy hiém cao dd mang lai nhiéu loi ich hon, ma do kha nang gy thiét hai
cta nd cao hon cac loai tai san khac.

Tir nhitng phén tich trén, NCS dua ra khai niém ngudn nguy hiém cao d6 nhu sau:

Nguén nguy hiém cao d¢ la nhitng logi tai san ma hoat déng ciia né luén tiém
an nguy co gdy thiét hai lém cho con nguoi va méi truong xung quanh véi mikc dé cao
hon binh thwong, ma CSH, NCH, NSD va nhitng nguoi xung quanh khé cé thé phong
tranh va phan ung kip thoi.

2.1.2. Thuec trang phdp ludt vé boi thuwong thiét hai do nguén nguy hiém cao dé gdy ra
2.1.2.1. Vé co sé phap Iy

BLDS 2005 va BLDS 2015 déu quy dinh cac diéu luat riéng biét dé diéu chinh
van dé BTTH do tai san gdy ra trong timg truong hop cu thé. Trong d6, co s& phép 1y
ctia TNBTTH do ngudn nguy hiém cao d6 giy ra dugc quy dinh tai Piéu 623 BLDS
2005 va phan IIl Nghi quyét cua Hoi ddng tham phan Toa an nhan dan tdi cao s
03/2006/NQ-HDTP ngay 08 thang 7 nim 2006 huéng din ap dung mot sé quy dinh
ctia BLDS 2005 vé BTTH ngoai hop dong (sau day goi 1a NQ 03/2006). Trong BLDS
2015, BTTH do ngudn nguy hiém cao do gy ra dugc quy dinh tai Piéu 601. Nhu vay,
& thoi diém hién nay, khi BLDS 2015 chua cé hiéu luc, viéc giai quyét tranh chép lién
quan dén BTTH do ngudn nguy hiém cao d6 giy ra khong chi cin cir vio Didu 623 B
lust dan sy, ma con cin ctr vao hudng dan trong NQ 03/2006. Song, nhitng huéng dan
trong Nghi quyét ndy con nhiéu van dé can phai ban luan dé hoan thién hon, va s&
duoc trinh bay trong cac phan sau.

Trong B§ luat dan sy Phap, van dé BTTH duoc quy dinh rat khai quat. Hau hét
cac quy dinh chi mang tinh nguyén tic chung vé BTTH. Trong ¢6, TNBTTH do ngudn
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nguy hiém cao do gy ra hoan toan khong duoc dé cap. Nhung diéu d6 khong c6 nghia
rang khi nguon nguy hiém cao d6 gay thiét hai thi TNBTTH khong phat sinh, hoic phap
luat Phap khong diéu chinh van d& BTTH do ngudn nguy hiém cao do gay ra. Tt ca céc
truong hop tai san giy thiét hai (bao gdm ca nhiing loai nguén nguy hiém cao d nhu
liét ké tai khoan 1 Piéu 601 BLDS 2015 cua Viét Nam), van dé BTTH s& duogc diéu
chinh boi céc quy dinh chung tir Pidu 1384 dén Diéu 1386, trong d6 co s& phap 1y ap
dung ddi voi trudng hop ngudn nguy hiém cao do gy thiét hai 1a Diéu 1384. Theo do
“M&i nguoi phai chiu trach nhiém khong nhiing vé thiét hai do minh gy ra ma ca thiét
hai do nhitng nguo1 ma minh phai chiu trach nhiém hodc nhitng vat ma minh coi gitr gay
ra” [13; Diéu 1384]. Néu ngudn nguy hiém cao do 1a thu dit thi co sé phéap 1y con bao
gém ca quy dinh tai Piéu 1385. Theo d6, “CSH mét con vt hodc NSD con vét éy phai
chju trach nhiém vé thiét hai do con vat gay ra, du n6 dang duogc coi gilr hoac bi xé)ng
ra” [13; Diéu 1385].

Bo luat dan su Pac ciing khong c6 quy dinh riéng v& TNBTTH do ngudn nguy
hiém cao d6 giy ra, dong thoi ciing khéng dwa ra nguyén tic chung dé xac dinh
TNBTTH do tai san gay ra. Theo d6, TNBTTH do nguén nguy hiém cao do gy ra (néu
c6) chi dugc 10ng ghép trong cac quy dinh lién quan dén BTTH do dong vat giy ra
(Piéu 833 va Diéu 834), BTTH do nha cira, cong trinh xdy dung khac (Diéu 836 va
Diéu 837).

Ciing gidng nhu trong Bo ludt dan sy Phép, BO luat dan sy Nhat Ban ciing khong
dé cap dén thuat ngir ‘ngudn nguy hiém cao d9”, theo dé ciing khong c6 quy dinh riéng
diéu chinh vin ¢& BTTH do nguén nguy hiém cao do gay ra. Tham chi, B luat dan sy
Nhat Ban khong ¢6 quy dinh mang tinh nguyén tic chung vé BTTH do tai san giy ra.
Khi tai san gy thiét hai, TNBTTH chi duoc giai quyét v6i hai diéu luat cu thé d6 1a
Diéu 717 vé BTTH do cac cdu triic trén dat giy ra va Diéu 718 v& BTTH do dong vat
gdy ra. VAy, néu cic tai san dugc coi 1a ngudn nguy hiém cao d6 (theo quan diém cua
Viét Nam) ma gdy thiét hai thi TNBT s& duogc giai quyét theo quy dinh ndo? Néu & Viét
Nam, day duogc coi 1a mdt bét cap 16n. Tuy nhién, trong BJ ludt dan sy Nhat Ban, quy
dinh mang tinh nguyén tic chung vé BTTH c6 thé s& ap dung ddi voi trudng hop nay.
Ttc 13 “Néu mot ngudi do c¢d y hodc do céu tha ma vi pham quyén ctia nguoi khac, thi
phai BTTH phét sinh tir viéc vi pham ay” [12;tr.709].

Ciing giéng nhu B0 luat dan sy Nhat Ban, Bo luat dan sy va thuong mai Thai
Lan khoéng c6 quy dinh cu thé v& BTTH do ngudn nguy hiém cao do giy ra giy ra,
tham chi thudt ngit “ngudn nguy hiém cao do” ciing khong dugc dé cap trong BO ludt
ndy. Tuy nhién, Diéu 437 Bo luat nay lai c6 thé duoc 4p dung d6i véi trudng hop cac
céc loai tai san tuong ty nhu ngu@)n nguy hiém cao d6 trong B luat dan sy Viét Nam,
trong d6 Diéu luat nay co dé cap téi thudt ngir “vat c6 thé giy nguy hiém”. Ngoai ra,
nhitng quy dinh vé BTTH do dong vat gy ra (Piéu 718), BTTH do ciu tric trén dat
gy ra (Piéu 717) ciing c6 thé dugc ap dung dé giai quyét tranh chip lién quan dén
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BTTH do nguén nguy hiém cao do gy ra néu dong vat hodc cac céu trac trén dat do
duoc xac dinh 1a ngudn nguy hiém cao do.

Nhu vay, so v&i phdp ludt cac quéc gia dugc dé cap, TNBTTH do nguén nguy
hiém cao do gy ra trong phap ludt Viét Nam ciing c¢6 co s& phap 1y rd rang, cu thé
hon. Su cu thé hda quy dinh v& BTTH do ngudn nguy hiém cao d6 giy ra hoan toan
pht hop véi thuc trang ap dung phap ludt & Viét Nam, giup cho viéc giai quyét triét dé
céc tranh chip vé& BTTH do ngudn nguy hiém cao do gy ra, dam bao quyén va loi ich
hop phép cua cac cha thé. Theo danh gia chu quan ctiia NCS, viéc quy dinh tach biét
nhu phép luat Viét Nam 1a pht hop boi ngudn nguy hiém cao do bao gdm nhimg tai
san voi nhimg dic trung nhu da phan tich ¢ tiéu muc 2.1.1 noi trén. Su khac biét giita
phap luat Viét Nam so voi phap luat mot sé qudc gia trén thé gidi khong phai yéu td
thé hién trinh d6 1ap phap cao hay thip, viéc tuan thu phap lut t6t hay khong tot, ma
no chi 1a yéu t6 thé hién sy phu hop ciia phap luat voi diéu kién kinh té - xa hoi, voi
yéu t6 van héa cua mdi qudc gia. Su khac biét ciing thé hién su khac biét vé co so 1y
luan va thyc tién ma mdi qudc gia van dung khi ban hanh phéap luat.
2.1.2.2. Xdc dinh nguén nguy hiém cao dé gdy thiét hai

Mic du khoan 1 Diéu 601 BLDS 2015 ké thira hoan toan khoan 1 Diéu 623
BLDS 2005 vé viéc liét ké cac loai tai san duoc coi 1a nguén nguy hiém cao d9. Song,
van dé dat ra 1a c6 phai moi truong hop xay ra thi¢t hai co lién quan dén cac loai tai
san nay, thi déu ap dung quy dinh tai Piéu 601 BLDS 2015 dé giai quyét khong? Theo
hudng din tai phan II NQ 03/2006, chi can xac dinh ngudén giy thiét hai 1a ngudn
nguy hiém cao d¢ thi s& ap dung quy dinh vé BTTH do ngudn nguy hiém cao do gay
ra, bat ké thiét hai do tu than nguén nguy hiém cao do gy ra hay do hanh vi st dung
ngudn nguy hiém cao do gdy ra. Piéu nay thé hién & nhitng vi du dugc st dung dé
minh hoa cho céc truong hop lién quan dén TNBTTH do ngudn nguy hiém cao do giy
ra. Cu thé dé minh chimg cho TNBT ctia CSH khi chuyén giao ngudén nguy hiém cao
do cho nguoi khac chiém hiru, st dung khong ding quy dinh phép luit, Nghi quyét
03/2006 str dung cac vi du nhu: “CSH biét nguoi d6 khong cé bang 14i xe 6 to, nhung
van giao quyén chiém hiru, st dung cho ho ma gy thiét hai thi CSH phai BTTH” (vi
du 1); “Ala CSH xe 0 t6 da giao xe 6 t0 do cho B. B 14i xe 6 t6 tham gia giao thong da
gdy ra tai nan va gdy thiét hai. Néu B chi dugc A thué 14i xe 6 t6 va dugc tra tién cong,
c6 nghia B khong phai 1a NCH, str dung xe 6 t6 d6 ma A van chiém hitu, str dung; do
d6, A phai BTTH” (vi du 2). Trong cic vi du niy, TNBTTH khong phai do ngudn
nguy hiém cao do giy ra, ma 1a do viéc st dung ngudn nguy hiém cao do gay thiét hai.
Diéu d6 cho thiy, cach giai thich ctia NQ 03/2006 khong phu hop v6i ban chit cua
TNBTTH do tai san néi chung, do ngudn nguy hiém cao d6 noi riéng giy ra. Sy nhim
1an ndy anh huong rat 1on dén viéc xac dinh co s& phap 1y va cha thé phai chiu
TNBTTH. Cu thé nhu sau:
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Thir nhat, vé co s& phap 1y dé ap dung: Néu thiét hai do tu thdn ngudn nguy
hiém cao do gdy ra thi co s& phap 1y duoc ap dung dé giai quyét vin ¢é BTTH 1a quy
dinh tai Piéu 601 BLDS 2015 (TNBTTH do ngudn nguy hiém cao dd gy ra); Néu
thiét hai xay ra 1a do NSD ngudn nguy hiém cao do gy ra, tirc 1 thiét hai c6 lién quan
dén ngudn nguy hiém cao d6 (khong phai do ty than ngudn nguy hiém cao do giy ra)
thi co s& phap 1y dugc 4p dung 1a khoan 1 Piéu 584 BLDS 2015 (co so phap 1y cia
TNBTTH do hanh vi gdy randi chung).

Thir hai, vé chu thé chiu TNBTTH: Néu thiét hai do ty than ngudn nguy hiém
cao d6 gdy ra thi chii thé chiju TNBTTH 1a CSH, NCH, NSD ngudn nguy hiém cao d9;
Néu thiét hai do hanh vi sir dung ngudn nguy hiém cao do gdy ra, chu thé chiu TNBTTH
12 NSD ngudn nguy hiém cao d6 hodc cac chu thé co lién quan dén NSD (Phép nhan
BTTH do ngudi ciia phép nhan st dung ngudn nguy hiém cao do gdy ra thiét hai trong
thoi gian thyc hién nhiém vu phap nhan giao; cha me BTTH do con dudi 15 tudi sir
dung ngudén nguy hiém cao do gy ra thiét hai, ...).

Tir nhitng phan tich trén cho thdy, dé dam béo viéc xac dinh chinh xac co s&
phép 1y ciing nhu chi thé phai chiu TNBTTH do ngudn nguy hiém cao do gy ra ciing
nhu do hanh vi sir dung ngudn nguy hiém cao d6 gy ra, can phai chi ra nhitng diéu kién
dé xac dinh c6 phai ngudn nguy hiém cao d6 gy ra hay khong. Dua trén co sé nhiing
van dé 1y luan vé TNBTTH do tai san gy ra da phan tich trong chuong 1, NCS cho
rang, dé xac dinh thiét hai do nguoén nguy hiém gay ra phai xac dinh duoc hai yéu tb:

Mot la, phai c6 sy hién dién cua mot loai ng116n nguy hiém cao do, tuc 1a tai san
gy thiét hai phai 13 ngudn nguy hiém cao do theo quy dinh tai khoan 1 Diéu 623
BLDS 2005 ciing nhu khoan 1 Diéu 601 BLDS 2015;

Hai la, thiét hai phai do tu than hoat dong cua ngudn nguy hiém cao do gy ra
(vi du xe 6 to dang di chuyén thi bj nd 16p gay thiét hai, xe 6 to dang xudng dbc thi dut
phanh dan dén tai nan, e

Thue té cho thdy, tai thoi diém xay ra thiét hai, ngudn nguy hiém cao d6 c6 thé
dang dugc van hanh boi mot chu thé nhat dinh (vi du, 6 t6 dang duoc CSH l4i di chuyén
trén duong). Nhung néu do hanh vi st dung ngudn nguy hiém cao d6 ma bat can nén da
gay ra thiét hai thi phai x4c dinh d6 1a thiét hai do NSD ngudn nguy hiém cao do gay ra,
ttrc 1a thiét hai do hanh vi gy ra va ngudi thuc hién hanh vi c6 thé c¢6 13i ¢b ¥ (¢ tinh
14i xe lao vao ngudi khac) hodc c6 16i vo y (vira 14i xe vira nghe dién thoai).
2.1.2.3. Chii thé chiu trach nhiém béi thuong thiét hai

Thong thuong, khi tai san gly thiét hai, viéc x4c dinh ai phdi BTTH s€ cén ctr
vao timg truong hop cu thé. Néu tai san gay thiét hai ma chu thé dang quan 1y co6 15
trong viéc quan ly, thi phai boi thuong. Néu tai san gay thiét hai trong truong hop
nguoi quan 1y tai san tudn thii cac quy dinh phap luat vé quan 1y tai san, thi ai 1a nguoi
duoc huong quyén khai thac cong dung hodc huong loi ich do tai san mang lai s& phai
chiu TNBT. Nguyén tic nay hoan toan phi hgp voi 1§ cong bang. Khi tai san gy thiét
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hai, ngudi quan 1y tai san bi suy doan 1a c6 16i cho dén khi chimg minh minh khong c6
161 trong viéc quan 1y tai san. Nhimng bang ching ma ngudi quan 1y tai san dua ra dé
loai trir yéu t6 18i 1a cin ctr quan trong trong viéc xac dinh chu thé phai boi thuong.
DP6i voi truong hop ngudn nguy hiém cao do gy thiét hai, duong nhu viéc ching
minh “khdng c6 15i” trong quan 1y tai san khong anh huong dén viéc xac dinh chi thé
chiu TNBT. Theo quy dinh tai khoan 3 Piéu 601 BLDS 2015, CSH, NCH, st dung
ngudn nguy hiém cao d6 phai bdi thuong ngay ca trong trudng hop khong co 15i. Theo
quy dinh nay, khi ngudn nguy hiém cao do gy thiét hai, nguoi dang truc tiép quan ly
ngudn nguy hiém cao do s& phai BTTH, béat ké ngudi d6 c6 15i hay khong co 16i.
Nguoi truc tiép quan 1y tai san ndy c6 thé 1a ngudi duge huong loi hodc khong duogc
huong loi ich tir tai san minh quan 1y. Piéu ndy cho thiy, phap luat dic biét dé cao
trach nhiém ctia CSH, NCH, NSD trong viéc quan 1y ngudn nguy hiém cao do.

Theo quy dinh tai cac khoan 2, 3 va 4 Piéu 601 BLDS 2015, khi ngudn nguy
hiém cao d6 gy thiét hai, TNBTTH c6 thé thuéc vé CSH, NCH, st dung hoic NCH,
st dung trai phdp luat. Tuy nhién, co s& x4c dinh TNBTTH cua cac chu thé nay cling
khac nhau, cu thé:

a. Trdch nhiém boi thuong ciia chii s6 hitu:

CSH 1a nguoi duoc thuc hién cac quyén niang ddi véi tai san, trong d6 co quyén
khai thac cong dung va huong hoa 191, 191 tirc tir tai san. Theo 1€ cong béng, khi tai san
mang lai 1¢1 ich, CSH dugc huodng, thi khi tai san gy ra thi¢t hai, CSH phai boi thuong
12 hoan toan phu hop. Nhu vy, TNBTTH ctia CSH ngudn nguy hiém cao d6 xuét phat
tor viéc CSH dugc hudng loi ich ma tai san mang lai, bat ké trong viéc quan ly nguén
nguy hiém cao d6, CSH c6 16i hay khong c6 16i.

Tuy nhién, theo quy dinh tai khoan 1 Biéu 601 BLDS 2015, “CSH nguén nguy
hiém cao d¢ phdi vdn hanh, sir dung, bdo quan, tréng giit, van chuyén nguon nguy
hiém cao d¢ theo ding quy dinh ciia phdp ludt”. Pay 1a nghia wu ctia CSH trong viéc
quan 1y va str dung ngudn nguy hiém cao do. Trong truong hop CSH vi pham nghia vu
ndy thi CSH phai chiu TNBTTH do ngudn nguy hiém cao d6 giy ra. Piéu niy cho
thiy, TNBT ctia CSH ngudn nguy hiém cao d6 khong chi xuit phét tir nhiing quyén
ma CSH duoc hudng ddi voi ngudn nguy hiém cao do, ma con xuat phat tir sy vi pham
nghia vu trong viéc quan 1y, s dung ngudn nguy hiém cao d6. Minh chimg cho diéu
ndy 13 quy dinh tai khoan 4 Diéu 601 BLDS 2015: “Khi CSH nguén nguy hiém cao do
c6 16i trong viéc dé nguon nguy hiém cao d¢ bi chiém hitu, sir dung trdi phdp ludt thi
phdi lién d6i BTTH”. Theo quy dinh niy, trach nhiém ctia CSH xuét phat tir sy vi
pham trong viéc quan 1y tai san. Viéc ngudn nguy hiém cao d6 bi chiém hiru, str dung
trai phap luat ma CSH ciing c6 15i, tirc 1a CSH da “khong tuan thu hodic tuan thi khong
day du cac quy dinh vé bao quan, trong gilt, van chuyén, st dung ngudn nguy hiém
cao do theo quy dinh cua phap luat” [15; Muc III tiéu muc 2 diém d]. bay la diém
khéc biét trong TNBTTH do ngudn nguy hiém cao d6 giy ra so voi TNBTTH do céc
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loai tai san khac gy ra. Thong thuong, khi cac loai tai san khac bi chiém hitu, sir dung
tral phap luat ma gay thi¢t hai thi NCH, st dung trai phap luat s€ phai BTTH. Vi duy,
theo Piéu 604 va Piéu 605 BLDS 2015, NCH cay cbi, nha ctra, cong trinh xdy dung
khéc phai chiu TNBTTH do cdy cdi, nha cira, cong trinh xdy dung khac gdy ra, bat ké
viéc chiém hiru nay 13 ¢6 cin ctr hay khong c6 can clr phap luat va CSH c6 15i hay
khong c6 18i khi cdy cbi, nha cira, cong trinh xdy dung khac bi chiém hitu trai phép
luat. Su khéc biét nay cho thdy phap luat quy dinh CSH ngudn nguy hiém cao d¢ phai
¢ trach nhiém quan 1y ngudn nguy hiém cao d6 chit ché hon so voi trach nhiém cua
CSH céc loai tai san khac. CSH ngudn nguy hiém cao d6 khong nhing phai quan 1y
chit ché ngudn nguy hiém cao d6 ma con phai ngin chian ngudi khac tiép can véi
ngudn nguy hiém cao do nham han ché toi muc t6i da kha ning xay ra thiét hai.

CSH ngudn nguy hiém cao d6 khong phai BTTH néu ching minh dugc ngudn
nguy hiém cao do gdy thiét hai trong céc truong hop sau: CSH ngudn nguy hiém cao do
dd chuyén giao cho ngudi khac chiém hitu, str dung (néu khong c6 thoa thudn khac); xay
ra mot trong cac can cit loai trir TNBTTH do ngudn nguy hiém cao do gy ra; CSH khong
c6 15i trong viéc nguén nguy hiém cao d6 bi chiém hitu, st dung trai phéap luat gay thi¢t
hai. Nhitng truong hop cu thé nay s& dugc phéan tich trong cac ndi dung tiép theo.

b. Trdach nhiém boi thuong ciia nguoi dwoc giao chiém hiru, sir dung:

Nhiing quy dinh v& TNBTTH ctia ngudi duoc giao chiém hitu, sir dung ngudn
nguy hiém cao d9 trong BLDS 2015 c6 su ké thira hoan toan quy dinh trong BLDS
2005. Thyc té cho thiy, ngudi dugc giao chiém hitu, sir dung ngudn nguy hiém cao do
¢ thé 13 nguoi duoc giao théng qua mot giao dich dan sy, hodc co thé thong qua mot
quyét dinh cta co quan Nha nudc co tham quyén, quyét dinh ciia NSD lao dong, ...
Vén dé dit ra la nguoi dugc giao chiém hitu, sir dung nguén nguy hiém cao do theo
can clr nao thi phai BTTH khi ngudn nguy hiém cao d¢ gy thiét hai? Ca BLDS 2005
va BLDS 2015 déu khdng quy dinh cu thé, nhung NQ 03/2006 lai ¢6 hudng dan cu thé
vé van dé ndy. Theo hudng din tai diém & tiéu muc 2 muc I Nghi quyét nay, nguoi
duoc giao chiém hiru, st dung ngudn nguy hiém cao d6 phai chiu TNBTTH do ngudn
nguy hiém cao do gay ra phai 1a ngudi duoc giao thong qua mot giao dich.

NCS ciing dong quan diém véi huéng dan cua Nghi quyét 03/2006. Theo do,
NCS ciing cho rang chi nhitng ngudi duoc giao chiém hitu, st dung ngudn nguy hiém
cao d6 thong qua giao dich dan sy méi phai chiu TNBTTH khi ngudn nguy hiém cao
d6 gy thiét hai. Boi vi, khi duoc chuyén giao, nhitng chu thé nay duoc quan 1y, sir
dung ngudn nguy hiém cao do theo y chi ctia minh. Mic di pham vi chiém hitu, sir
dung ngudén nguy hiém cao d6 van phu thudc vao thoa thuin cua céc bén va phai tudn
theo quy dinh cta phdp luat mot cach nghiém ngat, nhung ban than ngudi dugc giao
thong qua giao dich dugc quyén khai thic cong dung cua ngudn nguy hiém cao d6 d6
dé phuc vu cho cac nhu cau ctia minh. Ngudi dugc giao quan ly, sir dung ngudn nguy
hiém cao do thong qua mot quyét dinh ctia co quan Nha nudc hodc NSD lao dong sé€
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khong phai chiu TNBTTH. Béi vi, viéc quan 1y, st dung ctia ho trong trudong hgp nay
phai tuin theo quy dinh clia co quan, to chiic di giao quyén quan 1y, st dung ngudn
nguy hiém cao do d6. Hon nita, viéc quan 1y, sir dung nguon nguy hiém cao do trong
truong hop nay nhim dem lai 1gi ich cho co quan, t6 chic chir khong mang lai lgi ich
cho NCH, sur dung.

Lién quan dén viéc chuyén giao quyén chiém hiru, sir dung ngudn nguy hiém cao
do cho ngudi khic, mot vin dé ciing can xac dinh 1a viéc chuyén giao nay 13 hop phéap
hay khong hop phép ciing s& anh hudng dén viéc xac dinh chi thé phai chiu TNBTTH 1a
CSH hay ngudi dugc chuyén giao quyén chiém hitu, str dung. Theo hudng dan trong
NQ 03/2006, “trong truong hop CSH ngudn nguy hiém cao d6 giao cho ngudi khac
chiém hiru, str dung ngudn nguy hiém cao do khéng theo diing quy dinh cia phdp ludt
ma gy thiét hai, thi CSH phai BTTH”. Pé giai thich cho quy dinh niy, trong Nghi
quyét di dua ra vi du sau: “CSH biét nguoi d6 khong cé bang 1ai xe 6 to, nhung van
giao quyén chiém hitu, str dung cho ho ma gay thiét hai thi CSH phai BTTH”.

NCS cho rang day la cach giai thich khong thoa dang. Boi vi, vi du nay dang dé
cap toi truong hop thiét hai do hanh vi sir dung ngudn nguy hiém cao do giy ra, ma
khong phai do tu than ngudn nguy hiém cao do giy thiét hai. Néu cach giai thich nay
duoc ap dung trong truong hop thiét hai do hanh vi giy ra dé budc CSH phai BTTH 1a
hoan toan phu hop. Boi vi, CSH trong vi du nay duoc xac dinh 1a vi pham diéu cam cuia
luat tai khoan 10 Diéu 8 Luat giao thong duong bd nim 2008, cu thé: “Cam giao xe co
gidi, xe may chuyén ding cho ngudi khong dil diéu kién dé diéu khién xe tham gia giao
thong duong bo”. Pong thoi, sy vi pham ndy 1a nguyén nhan dan dén thiét hai.

Song, néu cach giai thich ndy 4p dung ca véi truong hop thiét hai hoan toan do
ty than ngudn nguy hiém cao do gy ra thi khong phu hop. Vi du: 4 la CSH xe 6 t6 da
cho B muon dé sir dung, mdc di da ldi rdt thao nhung B chuwa c6 gidy phép ldi xe, sau
dé xe bi né lop gdy thiét hai cho C. Trong vi du ndy, mic du viéc A giao xe cho Blavi
pham diéu cdm nhu d3 néi & trén, nhung thiét hai xay ra khong phai 13 hau qua cua
viec A giao xe cho B (hanh vi vi pham cua A khong gy ra thi¢t hai), ma thi¢t hai xay
ra 1a do hoat dong ctia ngudn nguy hiém cao d6 gay ra (tic 1a khong ai c6 161 dbi voi
thiét hai ctia C). Theo nhu nhitng phan tich ¢ trén, néu cha thé khong c6 15i thi khi
ngudn nguy hiém cao do gay thiét hai, ai c6 quyén chiém hitu, st dung ngudn nguy
hiém cao d6 s& phai BTTH. Do d¢, trong trudng hop nay, khong thé budc A phai
BTTH cho C, ma B 13 ngudi phai bdi thudng cho C, vi B dang dugc quyén khai thac
cong dung cua ngudn nguy hiém cao do dé phuc vu cho céac loi ich cua minh.

Theo quy dinh tai khoan 2, 3 va 4 Diéu 601 BLDS 2015, trach nhiém cua nguoi
dugc giao chiém hiru, sir dung ngudn nguy hiém cao do ciing gidng nhu trach nhiém cia
CSH. Tirc 1 ho phai chiu trach nhiém ngay ca khi khong c6 16i trong viéc quan 1y. Pong
thoi, ho ciing phai lién d6i BTTH néu c6 16i dé ngudn nguy hiém cao do bi chiém hiru,
st dung trdi phap luat giy thiét hai. Nhu vay, co s& TNBTTH cua nguoi dugc giao
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chiém hiru, sir dung ngudn nguy hiém cao do ciing xudt phét tir sy vi pham trong viéc
quan 1y ngudén nguy hiém cao do, hodc tir 1& cong bang trong viéc huong loi va ganh
chiu thi¢t hai. Tuy nhién, khong phai moi truong hop, ngudi dugce giao chiém hitu, st
dung nguén nguy hiém cao do déu dugc hudng loi ich tur vigc chiém hiru, str dung do6 (vi
du ngudi trong giir). Vay, khi ngudn nguy hiém cao d6 gy thiét hai ma nguoi duge giao
chiém hitu, str dung khong c6 15i, dong thoi ho khéng dwoc hudng loi ich ma van phai
BTTH, liéu co dam bao duoc 18 cong bang?

Theo quy dinh tai khoan 2 Piéu 601 BLDS 2015, khi ngudn nguy hiém cao do
gdy thiét hai, viéc CSH hay ngudi duoc giao chiém hitu, str dung phai BTTH con can cir
vao sy thoa thuin cua cac bén. Tuc 13, thong qua qué trinh thdéa thudn, nguoi dugc giao
chiém hiru, st dung ngudén nguy hiém cao d6 hoan toan co thé dua ra nguyén tic xéc
dinh cha thé phai BTTH khi ngudn nguy hiém cao d6 gy thiét hai ma minh khong co
16i. Thong qua théa thuan ndy, ngudi dugc giao chiém hitu, sir dung ngudén nguy hiém
cao do co thé loai trir TNBT ctia minh khi ngudn nguy hiém cao d6 ma minh chiém hitu,
st dung gy thiét hai cho nguoi thir ba. Do d6, viéc ngudi duoc giao chiém hiru, st
dung ngudn nguy hiém cao d6 phai bdi thudng ngay ca khi khong c6 16i ciing phu thudc
vao y chi ctia ho (dugc quyén thé hién y chi trong qua trinh thoa thuan), nén viéc ho phai
BTTH ngay ca khi khong c¢6 161 van hoan toan dam bao duoc 18 cong bang.

c. Trach nhiém béi thuwong ciia nguwoi chiém hitu, sir dung trdi phéap lugt:

NCH, sir dung trai phap luat ngudn nguy hiém cao d6 1a nhitng NCH, str dung tai
san cta nguoi khic ma khong thong qua viéc duoc chuyén giao va khong thudc céc
truong hop chiém hitu hop phap khac theo quy dinh ciia phap luat. Khi nguén nguy
hiém cao do gay thi¢t hai, ho phai chiu TNBT va co s¢ xac dinh trach nhiém cua ho luon
xudt phét tir sy vi pham. Ngay ca khi nguén nguy hiém cao do gdy thiét hai ma ho quan
1y nghiém ngit thi ho van bi coi 1a vi pham, boi vi su vi pham ndy xdy ra ngay khi ho
chiém hitu, sir dung trai phap luat ngudn nguy hiém cao do ciia nguoi khac. Chinh viéc
chiém hiru, sir dung trai phap luat cua ho s& 1am tang thém kha ning ngudn nguy hiém
cao do co thé gay thiét hai cho con nguoi va méi trudng xung quanh, boi ban than ho ¢
thé khong ndm dugc tinh trang cia tai san va ciing khong duge su chi dan cua CSH nén
khé c6 thé dé phong kha ning gdy thiét hai cua ngudn nguy hiém cao do.

Trach nhiém cua NCH, su dung trai phap luat co thé 1a trach nhiém doc lap
hoac trach nhiém lién d6i. Theo quy dinh tai khoan 4 Piéu 601 BLDS 2015, trach
nhiém lién d6i s& phat sinh néu CSH, NCH, sir dung c6 151 trong viéc dé ngudn nguy
hiém cao do bi chiém hitu, st dung trai phap luat. Viéc CSH, nguoi dugc giao chiém
httu, st dung phai chiu trach nhiém li€n déi 1a do ho da khong tuan tha hoac tuan tha
khong day du cac quy dinh vé& vé trong giit, quan 1y ngudn nguy hiém cao d¢. Chinh su
két hop gilta hanh vi bat can cia CSH, NCH, str dung ngudn nguy hiém cao do véi
hanh vi chiém hiru, sir dung trai phap ludt ngudn nguy hiém cao do do6 1a nguyén nhan
dan dén nguon nguy hiém cao do gay thiét hai. RS rang, néu khong c6 su két hop nay
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thi thiét hai khong thé xay ra nén vi¢c ho phai chiu trach nhi¢m lién d61 BTTH 1a hoan
toan phu hop.
d. Trach nhiém boi thuong ciia nguoi thit ba

Nguoi thir ba duge xac dinh 13 nhilng nguoi khong chiém hitu, st dung ngudn
nguy hiém cao d9, nhung lai 12 nguoi c6 tac dong lam cho ngudn nguy hiém cao do
gay ra thiét hai. Diéu 623 B luat 2005 va Piéu 601 BLDS 2015 déu khong quy dinh
TNBTTH cua ngudi thir ba khi ngudn nguy hiém cao dd gy thiét hai. C6 thé, theo
quan diém cta cac nha lam luat Viét Nam, ngudén nguy hiém cao do giy thiét hai
khong chiu sy tdc dong cua ngudi thir ba. Tuy nhién, thuc té cho thdy, rat nhiéu trudng
hop ngudn nguy hiém cao do gy thiét hai do tac dong ciia nguoi thir ba. Vi du, nguoi
thir ba rai dinh trén duong dan dén 6 t6 nd 16p gy thiét hai, nguoi thir ba tha bong bay
gay chap dién gay thiét hai, ... Co thé 1iét ké mot sd vu viéc thuc té nhu sau:

Chiéu ngay 07 thang 3 niam 2016, chiéc xe tai chd day hang dong lanh chay tir
thanh phé H6 Chi Minh di Binh Phudc, dang di chuyén v6i toc d6 kha cao thi bi nd
16p trude. Tai xé khong 1am chu dugc tay 14i, tong thang vao xe dau kéo nam bén trai
1& dudng. Vu tai nan lam 3 ngudi trén ca bin trong d6 c6 lai xe tr vong ngay tai chd,
con ca bin xe bién dang nit vun. Nguyén nhan nd 16p dugc co quan chirc ning nhan
dinh la do can phai dinh trén duong [132; truy cap ngay 24/3/2016].

Vao khoang 7 gio ngay 24 thang 02 nam 2016, tai khu vuc Cau Nguyét, thudc tinh
10 354, doan di qua xa My Dtic, huyén An Lao, thanh phé Hai Phong da xdy ra vy tai nan
giita xe 6t6 va 5 xe may di nguoc chiéu. Vao thoi diém trén chiée 6t6 biénkiém sodt 15A-
21013 di tir hudng Kién An v& An Lio khi dén dbc Cau Nguyét da béat ngd bi nd 16p do
can phai dinh va mat 14i, tiép d6 xe 6t6 da dam vao 2 xe may di ngugc chiéu. Cing lic do
c6 3 xe may di dén v6i tbe d6 cao di va vao 6to va 2 xe may vira bi dam trudc do. Vu tai
nan da khién 5 nguoi bi thuong va 5 xe may bi hu hong [133; truy cap ngay 24/3/2016].

Trong nhitng vu vi€c trén, néu xac dinh duoc nguoi da rai dinh hodc lam roi
dinh ra duong din dén xe nd lép va gay tai nan, thi trach nhi¢ém cua hg s€ dugc xem
xét trén co sé nao 1a vin dé& can phai dat ra. Pbi v6i nhitng truong hop nay, TNBTTH
ctia ngudi tht ba (néu c6) s& khong thé duoc xac dinh theo quy dinh tai Diéu 623
BLDS 2005 ciing nhu Piéu 601 BLDS 2015. Tuy nhién, Diéu 604 BLDS 2005 hoic
Diéu 584 BLDS 2015 c6 thé dugc ap dung dé budc ngudi thir ba phai chiu TNBTTH.
Vin dé& dat ra 12 néu khong xac dinh duoc ngudi thir ba (nguoi rai dinh) thi TNBTTH
s& thudc vé CSH, NCH, st dung hay nguoi bi thi€t hai s€ phai ganh chiu rai ro? Néu
theo nhiing quy dinh hi¢n nay, khi khong x4c dinh dugc nguoi thir ba thi TNBTTH sé
thuoc vé CSH, NCH, str dung ngudn nguy hiém cao d6. Nhung néu trong Diéu 601
BLDS 2015 c6 quy dinh vé trach nhiém cta nguoi thir ba, thi khi da xac dinh dugc
ngudi thir ba tac dong 1am cho ngudn nguy hiém cao do giy thiét hai thi du khong xéc
dinh dugc nguoi thir ba d6 1a ai cling khong phai 1a cén cu dé budc CSH, NCH, su
dung phai boi thuong. Vi du, nha A bi chap dién do dén troi roi xudng, khién cho B Ia
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hang x6m bi tir vong vi dién giat. Trong truong hop nay, nguodi da tha den troi phai
chiu TNBT, néu khong xac dinh dugc nguoi tha dén troi thi A phai BTTH s€ khong
phi hop voi 18 cong bang, néu khong bit A bdi thuong thi khong phu hop v6i cac quy
dinh trong Diéu 601. Nhu vay, viéc khong xac dinh TNBTTH cua nguoi thir ba 1a mot
diém bét cap trong quy dinh ctia Bo ludt dan sy vé TNBTTH do ngudn nguy hiém cao
do gy ra. Nhimg quan diém hoan thién cy thé s& dugc NCS trinh bay trong chuong 3
cua luan an.

Lién quan dén viéc xac dinh chu thé phai BTTH, phép luat cua mot s6 nudc
cling c6 su khéac biét véi phap luat Viét Nam. Theo quy dinh tai Piéu 1385 Bo luit dan
su Phap v& BTTH do dong vat (trong d6 gdom ca thu dir) gdy ra, TNBTTH chi dit ra
d6i voi CSH hodc NSD ma khong dit ra déi voi NCH ma khong sir dung (vi du ngudi
trong gitr). Diéu ndy cho thdy TNBT cua cac cha thé thuong xuit phat trén co s
nhitng 1oi ich ma cha thé duoc hudng tir viée st dung. Phap luat dan sy ctia Phap ciing
khong qua quan tim t&i viée con vit d6 c6 duoc trong gitt can than hay khong, ma chi
can nd gy thiét hai thi du dang duoc coi giit hay bi xong ra thi CSH hozic NSD s& phai
boi thuong. Nhu vay, trach nhiém cta CSH, cua NSD tai san dugc dat ra & mdt muc
do cao, va duong nhu khong c6 mdt ngoai 1€ nao ma cac bén co thé dua ra dé loai trir
TNBT cta minh. Thdm chi, néu thiét hai do cong trinh xdy dung (bao gdm ca cong
trinh duoc coi 1a ngudn nguy hiém cao d6) gdy ra, chi c6 CSH mdi phai chiu
TNBTTH. Tuy nhién, Diéu 1384 lai xac dinh chi thé phai BTTH 1a nguoi “coi giii”,
ttc 14 ban than chu thé dang chiém hitu tai san (gdm ca ngudn nguy hiém cao do) phai
BTTH. Nhu vdy, Bo luat dan sy Phap khong quy dinh théng nhat vé chu thé chiu
TNBTTH, viéc xac dinh chi thé bdi thudng s& phu thudc vao timg truong hop cu thé.

B§ luat dan sy ctia Nhat Ban va B luat dan sy va thuong mai Thai Lan c6 sy
tuong dong gan nhu hoan toan trong viéc xac dinh chi thé chiu TNBTTH do ngudn
nguy hiém cao d¢ gy ra. Phap luat ctia ca hai qudc gia ndy déu c6 nhitng diém khac
biét so v6i Bo luat dan sy Viét Nam, cu thé nhu sau: (1) Phép luat dan sy Nhat Ban va
Thai Lan chi quy dinh TNBTTH ctia NCH (néi chung) ciu tréc trén dat hoic dong vat
(trong d6 c6 ngudn nguy hiém cao d6). Trong khi d6, BO luat dan sy Viét Nam quy
dinh tach biét trach nhiém ctia NCH c6 can ctr phap luat (ngudi dugc chuyén giao) va
TNBTTH cua NCH trai phap ludt; (i1) Phap luit dan sy Nhat Ban va Thai Lan khong
dé cap té1 NSD, nhung B§ luat dan sy Viét Nam lai dé cap dén TNBT cua NSD (bao
gdm ca sir dung hop phap va béat hop phép); (iii) Phap luat dan sy Nhat Ban va Thai
Lan quy dinh ca trdch nhiém cta nguoi thir ba, trong khi d6 B luat dan sy Viét Nam
lai khong dé cap dén trach nhiém cta cha thé nay; (iv) Trong B0 luat dan sy Nhat Ban
va Thai Lan, NCH chi phai bbi thudng néu c6 13i trong quan 1y. Trong khi d6, theo B
luat dan su Viét Nam, NCH phai boi thudng ngay cé khi khong c6 16i.

Theo quy dinh trong Bo luat dan sy Dtic, khi cac tai san dugc coi 1a ngué)n
nguy hiém cao do gay thiét hai, viéc xac dinh chu thé cling khong co diém gi dac bigt
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so voi truong hop cac tai san khac gay thi¢t hai. Theo do, TNBT dat ra véi CSH va
NCH tai san. Ciling giéng nhu Bo luat dan sy Phap, Bo ludt dan su Duc ciing khong dé
cap dén trach nhiém cta NCH, str dung tréi phap luat, va day cling la diém khéc biét so
vo1 Bo luat dan sy Viét Nam.

2.1.2.4. Cac can cw loaqi trir trach nhiém

a. Cac can cir cu thé:

Theo quy dinh tai khoan 3 Piéu 623 BLDS 2005 ciing nhu khoan 3 Piéu 601
BLDS 2015, khi ngudn nguy hiém cao d6 gay thiét hai, TNBTTH duoc loai trir trong 3
truong hop: (1) Thi€t hai xdy ra hoan toan do 13i ¢b y cua nguoi bi thiét hai; (i1) Thi¢t hai
xdy ra trong trudng hop bét kha khang; (iii) Thiét hai xay ra trong tinh thé cép thiét.

* V& can ct “thiét hai xay ra hoan toan do 16 co”')ﬁ cua nguoi bi thiét hai”:

Pay 1a su khac biét trong can c loai trir TNBTTH do ngudn nguy hiém cao do
gdy ra so voi can cu loai trr TNBTTH do céc loai tai san khac gay ra. Thong thuong,
khi thiét hai xdy ra hoan toan do 16i cua ngudi bi thiét hai thi s& khong phat sinh
TNBTTH ciia chii thé ¢ lién quan. Noi dung ndy da dugc quy dinh tai khoan 1 Diéu
625, Biéu 626, Diéu 627 BLDS 2005, va khoan 2 Diéu 584 BLDS 2015. Theo nhiing
quy dinh ndy, chi can nguoi bi thiét hai hoan toan c6 16i thi du 16i d6 1a ¢b y hay vo ¥,
CSH, nguoi dugc giao chiém hiru, sir dung tai san s& khong phai chiu TNBT. V& co ban,
quy dinh nay 1a phu hgp, bdi vi mdt chu thé chi phai chiu trach nhiém dan su néi chung,
TNBTTH noi riéng khi ho co 15i ddi véi thiét hai X4y ra.

Tuy nhién, khi ngudn nguy hiém cao d¢ giy thiét hai, nguoi bi thiét hai phai hoan
toan co 13i ¢ y thi CSH, NCH, st dung méi dugc loai trur trach nhi¢m. Néu nguoi bi
thiét hai hoan toan cé 16i nhung 18i d6 1a vo ¥ thi CSH, NCH, st dung ngudn nguy hiém
cao d6 van phai BTTH. Quy dinh nay cho thiy CSH, NCH, sir dung ngudn nguy hiém
cao do phai chiu trach nhiém quan ly & mic d6 cao hon CSH, NCH, str dung céc loai tai
san khac. Ho khong nhitng phai quan 1y ngudén nguy hiém cao d6, ngin chin ngudn
nguy hiém cao do gay thiét hai, ma con phai ngan chin ngudi bi thiét hai ciing nhu céc
chu thé khac tiép xic voi ngudn nguy hiém cao do thudc sé hiru ctia minh hodc do minh
quan 1y. Chi khi CSH, NCH, str dung ngudn nguy hiém cao d¢ chimg minh duoc minh
dd quan 1y t5t ngudn nguy hiém cao d6, ddng thoi dd ngin can ngudi bi thiét hai tiép xtc
nhung ho van ¢ tinh tiép can, thi khi d6 TNBTTH moi dugce loai trur. Viéc ngan can
nguoi khac tiép xuc voi nguén nguy hiém cao do co thé dién ra truc tiép béng hanh dong
ngan can, hodc thuc hién cac hanh vi nham tao ra mot khoang céach tiép x0c an toan doi
vo1 nhiing ngudi xung quanh (lam rao chén), hodc thue hién cac hanh vi nhim canh béo
nguy hiém dé nhiig nguoi xung quanh cé thé biét ma dé phong.

Khi ban vé yéu t6 cua 13i cua nguoi bi thiét hai, mot van dé khéc cling can phai
duoc xem xét d6 1a néu nguoi bi thiét hai hoan toan cé 18i vd ¥ hodc ¢6 mot phan 15i
thi nguoi chiu trach nhiém cé dugc giam muc bdi thuong khong? Tirc 1a nguoi bi thiét
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hai dugc boi thuong toan by hay chi dugc bdi thudng mot phan con phan thiét hai
tuong tmg do 151 ctia ho gy ra s& khong dugc boi thuong?

Trong BLDS 2005, truong hop “ngudi bi thi¢t hai cling c6 mdt phén 16i” duge
quy dinh trong mot truong hop BTTH cu thé (Piéu 617). Dya vao quy dinh cua Piéu
617 BLDS 2005 ching ta c¢6 thé hiéu rang tinh than cua diéu nay la chi 4p dung voi
truong hop thiét hai do hanh vi giy ra (Vi du A phong nhanh vuot au lao vao B di
nguoc chiéu), chir khong ap dung voi trudng hop thiét hai do tai san ndi chung, ngudn
nguy hiém cao do noi riéng giy ra. So di nghién ciru dua ra khang dinh nay 1a boi i,
trong Piéu 617 BLDS 2005, thay vi sit dung cum tur “nguoi chiu TNBT”, cac nha lam
luat lai st dung cum tur “nguwoi gay thiét hai” valap di 1ap lai hai lan. Cum tir “nguoi gay
thiét hai” chi c6 thé phu hop dé sir dung trong truong hop thiét hai do hanh vi ctia con
ngudi gy ra chir khong phu hop dé st dung ddi voi truong hop thiét hai do tai san noi
chung, nguén nguy hiém cao d¢ néi riéng gay ra. Do do, co thé hiéu theo tinh than cta
BLDS 2005, khi ngudn nguy hiém cao d6 gay thiét hai thi hodc 1a s& bdi thuong theo
nguyén tic boi thuong toan bd hodc 1a TNBT s& duoc loai trir, chir khong c6 trudong hop
nguoi bi thi€t hai chi duoc boi thuong mot phén vi cling c6 mot phﬁn 16i. Bay co thé coi
12 mot diém han ché cua quy dinh vé BTTH trong truong hop nguoi bi thi¢t hai cling co
16i trong BLDS 2005.

Nhiing han ché cua BLDS 2005 di dugc khéc phuc boi cac quy dinh trong BLDS
2015. Khoan 4 Biéu 585 BLDS 2015 quy dinh: “Khi bén bj thiét hai c6 16i trong viéc
gdy thiét hai thi khéng dwoc boi thwong phan thiét hai do 16i ciia minh gdy ra”. Pay 1a
quy dinh nam trong phan nguyén tic BTTH va thudc muc nhitng quy dinh chung. Theo
logic thi nhitng quy dinh chung s& ap dung véi ca truong hop BTTH do hanh vi va do tai
san gay ra. Theo d6, khi ngudi bi thiét hai hoan toan c6 16i vo ¥ hodic c6 mot ph.'?m 16i thi
ho s€ khong duogc boi thuong ph.'?m thiét hai do 16i cua minh giy ra. Ngoai ra, khoan 2
Diéu 585 BLDS 2015 con quy dinh: “Nguwoi chiu TNBTTH cé thé dwoc giam mirc boi
thirong néu khéng cé 16i hodc cé 16i vé ¥ va thiét hai qud 1om so véi kha néng kinh té
ciia minh”. Nhu vdy, néu ngudn nguy hiém cao d6 gy thiét hai ma CSH, NCH, str dung
khong co 16i nhung nguoi bi thiét hai hoan toan co 161 vo y thi thi¢t hai khong dugc loai
trir, nhung CSH hodc NCH, st dung c6 thé dugc xem xét dé giam muc BTTH, song
phai chimg minh thiét hai 16n hon kha ning kinh té trudc mat va lau dai ctia minh. Tuy
nhién, viéc c6 dugc gidm hay khong va giam bao nhiéu lai phu thudc vao danh gia cua
Toa 4n trén co sd cin cr vao nhung chimg ctr ma duong su cung cép.

Mot van dé co thé nhan théy d6 1a sy mau thun giita khoan 2 va khoan 4 Piéu
585 BLDS 2015 trong truong hop ngudn nguy hiém cao do gay thiét hai ma ngudi bi
thiét hai hoan toan c6 16i vo y. Trudng hop ndy phai ap dung quy dinh tai khoan 2 dé
xem xét giam mirc boi thuong hay 4p dung quy dinh tai khoan 4 dé xac dinh phan
thiét hai ma nguoi bi thi¢t hai khong duoc boi thuong. RO rang, viéc dp dung quy
dinh tai khoan 4 s& c6 loi cho nguoi phai boi thudng, vi ho khong phai chimg minh
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kha ning kinh té ciia minh, ma dwong nhién khong phai bdi thuong phan thiét hai
twong (mg do 16i ctia nguoi bi thiét hai gy ra. Tuy nhién, trong trudng hop ngudi bi
thiét hai hoan toan c6 16i vo ¥, tic 1a CSH, NCH, st dung ngudn nguy hiém cao do
s& dugc coi 1a khong c6 16i. Néu ap dung quy dinh tai khoan 4 BLDS 2015 dé xac
dinh ph?ln thiét hai tuong tmg do 16i clia nguoi bi thiét hai giy ra thi nguoi bi thiét
hai s& khong duoc bdi thudng bat ctr phan thiét hai ndo. Piéu nay 1a khéng hop 1y vi
mau thuan véi quy dinh tai diém a khoan 3 Piéu 601 BLDS 2015. Do d6, chi c6 thé
ap dung quy dinh tai khoan 2 Piéu 585 dé xem xét giam muc BTTH chir khong ap
dung khoan 4. Nhung dé dam bao sy phu hop gitta cac quy dinh, khoan 4 Piéu 585
phai duoc sira d6i theo hudng thém cum tir “trir truong hop luat co quy dinh khac”
vao khoan 4 Diéu 585. Quan diém sira d6i s& duge NCS cu thé hoa trong chuong 3
cua luan an b'fmg kién nghi stra diéu lut.

* V@& can ct loai trir TNBT 13 “si kién bat kha khdng” va “tinh thé cap thiét”:

Khai niém “su kién bat kha khang” duoc quy dinh tai khoan 1 Piéu 161 BLDS
2005, va khoan 1 Piéu 156 BLDS 2015. Theo d6, su kién bat kha khang “la sur kién xdy
ra mét cach khdach quan khéng thé heong triede dwoce va khéng thé khdc phuc dwoc mdc
dir dd dp dung moi bién phdp can thiét va khd nang cho phép”. Khai niém “tinh thé cip
thiét” cling duoc quy dinh cu thé tai khoan 1 Diéu 262 BLDS 2005. Khai niém nay duoc
khoan 1 DPiéu 171 BLDS 2015 ké thira gan nhu toan bd. Theo d6, “tinh thé cdp thiét la
tinh thé ciia nguoi vi muon tranh mét nguy co dang thuec té de doa truc tiép loi ich cong
cong, quyén, loi ich hop phdp cia minh hodc ciia nguoi khdc ma khéng con cach nao
khacla phai co hanh dong gay mot thiét hai nho hon thiét hai can ngan chan”. Su kién
bat kha khang 13 can ctr loai trir chung ddi v6i tat ca cac truong hop tai san gay thiét hai,
nhung tinh thé cép thiét 1 can ctr loai trir chi dugc ap dung dbi v6i truong hop ngudn
nguy hiém cao do gay thiét hai. Pé duoc loai trir TNBTTH, CSH, NCH, st dung nguén
nguy hiém cao d6 khong nhiing phai chimg minh thiét hai xay ra hoan toan do 18i ¢d y
ctia nguoi bi thiét hai ma con phai chimg minh thiét hai xay ra trong trudng hop bat kha
khang hodc tinh thé cép thiét. Trong phan nay, NCS khong di vao phan tich cu thé cac
diéu kién dé xac dinh su kién bat kha khang hay tinh thé cip thiét, ma chi tap trung chi
ra sy hop 1y hay khong hop ly cua hai can ctr nay.

Trén co s& nhiing khai ni¢m trén, NCS cho réng viéc xac dinh “su kién bat kha
khang” 1a mot trong céac can cu loai trur trach nhi¢ém dan sy khi nguén nguy hiém cao
do gay thi¢t hai 1a hoan toan phu hop. Boi vi, day 1a mdt su kién xay ra hoan toan
khach quan, khong phu thudc vao hanh vi cling nhu y chi ctia con nguoi, con ngudi co
thé nhan thic duoc nhung lai khong thé ngin chin nd xiy ra. Tuy nhién, NCS lai
khong cho rang “tinh thé cap thiét” lai 1a mot trong nhiing cin cw loai trir TNBTTH do
ngudn nguy hiém cao do gy ra. Boi vi, theo khdi niém dugc trich din & trén, thiét hai
xdy ra trong tinh thé cp thiét luon do hanh vi ciia con ngudi ¢ nhan thic giy ra.
Trong tinh thé cdp thiét, ngudi giy thiét hai c6 du nhan thic dé danh gia thiét hai can
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ngin chdn 16n hon hay thiét hai sé gy ra 16n hon. Do dd, chi nén coi d6 1a can cir xéc
dinh trach nhiém ciia nguoi gay ra tinh thé cp thiét ma khong phai trach nhiém ciia
nguoi gay thiét hai cling nhu ctia CSH, NCH, st dung tai san gay thiét hai . Déng thoi,
ciing khong nén coi day 1a can cir loai trir TNBTTH do tai san néi chung, nguén nguy
hiém cao d6 néi riéng giy ra. Hon nita, ddy khong phai 1a nhitng can c@r loai trir
TNBTTH trong moi trudng hop. Theo quy dinh tai diém b khoan 3 Piéu 623 BLDS
2005, ciing nhu diém b khoan 3 Piéu 601 BLDS 2015 thi trong truong hop phap luat
c6 quy dinh khac thi d4p dung theo quy dinh d6. Tuc 1a trong trudong hop c6 mot van
ban phép luit quy dinh v& TNBTTH phat sinh ngay ca khi xay ra su kién bat kha
khéng hodc tinh thé cip thiét, thi vin ban d6 phai dugc 4p dung dé giai quyét vin dé
TNBT ctia CSH, NCH, str dung ngudn nguy hiém cao d9.
b. Chii thé duoc ap dung can cur logi trir trach nhiém boi thuong

Trong BLDS 2005, cin ctr vao két ciu cua Diéu 623 va cac quy dinh khac ¢6 lién
quan, ¢ thé khang dinh can ct loai trir TNBTTH do ngudn nguy hiém cao d6 giy ra chi
ap dung ddi voi CSH, nguoi duoc CSH giao chiém hitu, sir dung ngudn nguy hiém cao
d6. NCH, st dung trai phap ludt ngudén nguy hiém cao do s& khong duoc loai trir
TNBTTH. Trong BLDS 2015, khoan 3 Piéu 601 cling dua ra ba can cur loai trr nhu
khoan 3 Piéu 623 BLDS 2005. Nhung khoan 3 Piéu 601 lai sir dung cum tir “NCH,
NSD” thay vi sir dung cum tir “nguoi duoc CSH giao chiém hiru, sir dung” nhu khoan 3
Diéu 623 BLDS 2005. Hon nita, khodn 2 Diéu 584 BLDS 2015 lai dua ra cin ct loai trir
TNBTTH cho ca truong hop hanh vi va tai san n6i chung gay thiét hai. Nhitng sy khac
biét nay dan dén van dé 1a cac can ¢t loai trir TNBTTH nay c6 duoc ap dung voi NCH,
str dung trai phap luat ngudn nguy hiém cao do khong? Quy dinh trong BLDS 2015 ¢6
thé din dén cac quan diém khac nhau, trong d6 c6 thé c6 quan diém cho ring cin cir loai
trir duoc ap dung cho ca NCH, st dung trai phap luit ngudn nguy hiém cao do. Tuy
nhién, theo quan diém ctia NCS, néu chi dya vao nhiing thay d6i cua BLDS 2015 so véi
BLDS 2005 ciing khong thé khang dinh cin ctr loai trir TNBTTH ciing dugc ap dung
d6i véi NCH, sir dung trai phap luat ngudn nguy hiém cao d6, boi vi mot s 1y do sau:

M¢t la, v& két céu thi Diéu 601 BLDS 2015 van dugc thiét ké nhu Diéu 623
BLDS 2005 & chd TNBTTH ctia NCH, sir dung trai phap luat dugc tach riéng va quy
dinh tai khoan 4, ma can ct loai trur trach nhiém chi dugc quy dinh tai khoan 3 va dugc
ap dung voi CSH, NCH, NSD. Viéc thay doi cum tir “ngudi duge CSH giao chiém
hitu, st dung” dugc thay bang cum tir “NCH, str dung” khong phai 13 cin ctr dé khing
dinh NCH, str dung tai khoan 3 s& bao gdm ca NCH, sir dung trai phap ludt. Theo quan
diém cua NCS, sy thay d6i nay nham dam bao cac cin ct loai trir TNBT nay khong
chi 4p dung véi ba chu thé nhu khoan 3 Diéu 623 BLDS 2005 ma con ap dung voi céc
chu thé chiém hiru, sir dung tai san c6 can ct phap ludt khac (Vi du NCH tai san c6
can cu phap luat theo quy dinh tai cac diém d, d, e khoan 1 Diéu 165 BLDS 2015 hoic



61

NSD tai san ciia ngudi khac dé ngan chan thiét hai xay ra trong tinh thé cap thiét theo
quy dinh tai Biéu 171 BLDS 2015).

Hai la, mac du khoan 2 Diéu 584 BLDS 2015 xac dinh hai can ct loai trir trach
nhiém noi chung cho ca hanh vi gy thiét hai ciing nhu tai san gdy thiét hai, nhung cubi
khoan 2 nay lai ¢ doan “trir trudng hop phép ludt c6 quy dinh khac”. Theo quan diém ciia
NCS, cin cit loai trir TNBTTH do ngudn nguy hiém cao d6 gdy ra 1a truong hop phap luat
quy dinh khic. Tac 13, khi ngudn nguy hiém cao do gay thiét hai, can cur loai trur
TNBTTH s& duoc 4p dung theo khoan 3 Piéu 601 cht khong ap dung khoan 2 Piéu 584.

Ba la, néu can ctr loai trir TNBTTH do ngudn nguy hiém cao do giy ra tai
khoan 3 Piéu 601 BLDS 2015 ciing dugc 4p dung cho NCH, sir dung trai phap luat
thi két ciu cua Diéu 601 phai thay doi theo huéng ndi dung cua khoan 4 phai chuyén
1én khoan 3 va ndi dung cua khoan 3 phai chuyén xudng khoan 4 méi hop 1y. Nhung
rd rang, khi BLDS 2015 duoc thong qua, cac nha 1am luat ciing khong thay d6i két céu
ndy. Diéu do c6 thé cho thiy rang tu duy cua cac nha lam luat trong truong hop nay
khong co su thay ddi so véi BLDS 2005.

Tir nhitng phén tich trén day, co thé khang dinh rang theo quy dinh trong BLDS
2015, cac cin cir loai trir TNBTTH khong duoc ap dung d6i v6i NCH, sir dung trai phap
luat. Thuc té cho théy, khi céac can cu loai trr TNBTTH xay ra, chu thé duoc loai trur
trach nhiém s& déu dugc coi 1a khong cé 18i. Nhung NCH, sir dung trai phap luat thi
ludn bi xac dinh 1a c6 15i. Ldi ctia ho xuét hién ngay khi hanh vi chiém hiru, st dung trai
phap luat ma ho thuc hién. Do d6, ngay ca khi céc can cu loai trir trach nhi¢m xdy ra thi
ban than ho van bi coi 1a ¢ 15i, va phai chiu trach nhiém vé hanh vi ¢6 13i ctia minh.
Quy dinh nay khong chi nham huéng tGi bao vé quyén loi cta nguoi bi thiét hai, ma sau
xa hon, n6 nhiam ngin chin nhitng hanh vi chiém hiru, sir dung trai phap luat ngudn
nguy hiém cao d6. Tuy nhién, quy dinh nay chi phu hop khi thiét hai xay ra do sy kién
bat kha khang hodc do tinh thé cip thiét, con ddi voi trudng hop thiét hai xay ra hoan
toan do 16i ¢b ¥ ctia ngudi bi thiét hai, néu NCH, sir dung trai phap luat van phai boi
thuong 1a khong hop 1y. Boi vi, vé nguyén tic, khi ho ¢ hanh vi chiém hiru, str dung
trai phap luat thi ho s€ phai chiu trdch nhiém vé viéc chiém hiru, st dung trai phap luat.
Nhung viéc chiém hiru, sir dung trai phap luat d6 khong phai 1a nguyén nhan dan dén
thiét hai xay ra thi khong thé bat ho phai BTTH. RS rang, ching ta déu nhén thirc duoc
rang ban than NCH, str dung trai phap luat khong hé c6 lién quan dén thiét hai khi nguoi
bi thiét hai hoan toan c6 13i ¢b y. Py 1a van dé can phai duoc xem xét ki dé c6 sy diéu
chinh phit hop, nhim dam bao nguyén tic cong bang trong ap dung phéap luat néi chung,
phép luat vé BTTH néi riéng.

Mot van dé khac cling can duge xem xét d6 1a khi CSH, NCH, str dung nguén
nguy hiém cao d6 c6 16i trong viéc dé ngudn nguy hiém cao d6 bi chiém hiru, sir dung
trai phap luat dan dén thiét hai, thi cac can c& loai trir TNBT cé duoc ap dung hay
khong? Theo quan diém cua NCS, trong truong hop nay, CSH, NCH, st dung ngudn
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nguy hiém cao d¢ phai chiu trach nhiém nhu NCH, st dung khong cin ct phap luat.
Boi vi, xét vé hinh thirc thi ho bi coi 1a c¢6 16i ngay khi nguon nguy hiém cao do bi
chiém hitu, st dung trai phap luat, va 16i nay xuat hién trude khi thiét hai xay ra, tuc 1a
161 nay ciing xudt hién trudc khi xay ra cic can ctr loai trir TNBT. Piéu d6 thé hién
rang CSH, NCH, str dung d3 bét can trong viéc quan 1y tai san va ho phai chiu trach
nhiém vé sy bat can do. Quy dinh nay doi hoi su cén trong cao d¢ cua CSH, NCH, st
dung trong viéc quan 1y ngudn nguy hiém cao do.

Nhu ¢4 phéan tich & cac ndi dung trén cho thiy rang, phap lut ctia cac quc gia
duoc nghién ciru khong c6 su tach biét cac quy dinh vé BTTH do ngudn nguy hiém
cao d0 gy ra voi cac loai tai san gy ra. Piéu do ciing c6 nghia rang, can ct loai trur
TNBTTH ngudn nguy hiém cao dd giy ra dugc ap dung voi timg truong hop cu thé
khéc nhau (nha ctra, dong vat) chtr khong c6 sy théng nhét.

Phap ludt dan su cua Phap khong quy dinh cdn ctr loai trur trach nhiém cua
CSH, ngudi ngudi quan 1y tai san ndi chung, ngudén nguy hiém cao d6 noi riéng. Mot
s6 quy dinh xac dinh CSH, NSD phai bdi thuong bat ké c6 1561 hay khong c6 16i (Piéu
1384 quy dinh “Mdi nguoi phai chiu trach nhiém khong nhiing vé thiét hai do minh
gdy ra ma ca thiét hai do nhiing ngudi ma minh phai chiu trach nhi€ém hodc nhiing vat
ma minh coi gitr gay ra ...”; Diéu 1385 quy dinh: “CSH mét con vat hodc NSD con
vat éy phai chiu trach nhiém vé thiét hai do con vét gdy ra, du n6 dang dugc coi giita
hoac bi Xéng ra”). Mot s6 quy dinh lai xac dinh TNBT trén co s 16i (Piéu 1386 quy
dinh: “CSH mot cong trinh xdy dung phai chiu trach nhiém vé thiét hai gay ra do cong
trinh bi d6 vi thiéu bao dudng hodc vi khuyét tat trong khi xdy dung”). Tuy nhién,
trong mot sé quy dinh co lién quan nhung khong thudc ché dinh BTTH lai ¢6 quy dinh
vé can clr loai trir TNBTTH. Vi dy Diéu 1733 B¢ luat dan sy Phap quy dinh: “Bén
thué phai chju trach nhiém v& hoa hoan, trir trudng hop ching minh dugc rang hoa
hoan 14 do nghu nhién hodc bat kha khang, hodc do khuyét tat trong xdy dung”.

Phép luat dan sy Nhat Ban ciing khong quy dinh cu thé vé& can ct loai trir
TNBTTH do ddng vat (gdm ca tha dit) va do cau tric trén dét (trong d6 c6 ngudn nguy
hiém cao d0) giy ra. Tuy nhién, trong cic quy dinh tai Piéu 717 (BTTH do céu triic
trén dat gay ra) va Diéu 718 (BTTH do dong vét gay ra) lai dua ra nguyén tic BTTH
trén co s 16i. Tac 1a néu ho ching minh dugc khong c6 161 thi khong phai chiu
TNBTTH. Diéu nay cho thdy, mic du khong quy dinh vé can ci loai trir TNBT, nhung
viéc xac dinh co s& cua TNBT dwa vao 16i ciing phan nao khang dinh su twong dong
cua phap luat dan sy Nhat Ban vo1 phap luat dan sy Viét Nam. Béi vi thuc té, trong
cac can cu loai trr TNBT theo B§ luat dan sy Viét Nam, CSH, NCH, st dung nguén
nguy hiém cao do cling déu duoc xac dinh 1a khong c6 16i.

Phap luat dan sy Puc cling khong dua ra can ctr loai trir TNBTTH do céc loai tai
san (trong d6 c6 thé gdm ca ngudn nguy hiém cao do) gy ra. Theo quy dinh tai céc
Piéu 833 va 834 (TNBTTH do dong vat gdy ra), nguoi nudi giit hodc nguoi quan 1y cd
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phai chiu TNBTTH hay khong phu thuc vao sy can trong hodc khong can trong trong
viéc quan 1y dong vat. Suy rong ra, c6 thé hiéu rang, theo phap luat dan sy Puc, 15i 1a
dugc coi la co s¢ cia TNBTTH do dong vat (trong do c6 tha dir) gay ra.

2.1.3. Thuec tién dp dung phap ludt vé boi thwong thiét hai do nguo”‘n nguy hiém cao dp
gdyra

Thir nhdt, hau hét cac vu viéc vé BTTH do ngudn nguy hiém cao d6 giy ra déu
lién quan dén phuong tién co gidi van tai, trong d6 chi yéu 1a hanh vi diéu khién
phuong tién co gidi gy thiét hai. Nhung Hoi dong xét xir khong phan biét hanh vi
diéu khién phuong tién gy thiét hai v6i tu than ngudn nguy hiém cao do gay thiét hai
ma déu xac dinh thiét hai do nguén nguy hiém cao do gay thi¢t hai, nén vi¢c ap dung
co s& phap 1y v& BTTH trong nhiéu vu viéc con chua chinh xéc. Bé minh ching cho
thuc té nay, co thé dé cap dén mot s6 vu viéc dién hinh sau:

Vu viéc thir nhat: Khoang 05h45 phat ngay 17/8/2006, Nguyén Tién Hung diéu
khién 6 t6 BKS 33H-9278 (thudc sd hitu ctia Cong ty ¢ phan Long M3) di trén dudng
Phan Trong Tué theo hudng Van Dién - Ha bong. Khi di dén doan duong thudc dia
phan x3 Thanh Liét - Thanh Tri - Ha No6i, Hung cho xe 6 t6 lan trai duong dan dén va
cham vao chi Nguyén Thi Loan, chi Nguyén Thi Kim Thuy, chi Tran Thi Thach (céc chi
dang dd xe, dimg & mép duong bén trai theo chiéu xe 6 t6 chay) gdy ra hau qua nghiém
trong: chi Loan chét tai chd; chi Thach bi thuong véi ti 1€ thuong tat 6%; chi Thuy bi
thuong nhe; xe mo td6 cua chi Loan, xe dap ctua chi Thach va chi Thay bi hu hong.
Nhing nguoi bi thiét hai ¢ yéu cau bdi thudng [95].

Nghién cuu toan by ndi dung vu vi¢c nay, NCS nhén théiy vin d& mau thuin
gitta nhan dinh va quyét dinh cua Hoi dong xét xtr nhu sau: Trong phan xét thiy, Hoi
dong xét xtr da két luan “hau qua do hanh vi cua Hung gy ra 1a nghiém trong”. Tirc 1a
theo nhan dinh nay, thiét hai trong truong hop nay 1a do hanh vi trai phdp luat gy ra ma
khong phai do ngudén nguy hiém cao d6 gy ra. Hon nita, Hung dang 1a 14i xe ctia Cong
ty c6 phan Long M3, nén can ctr phap 1y duoc van dung dé giai quyét van & BTTH phai
12 Piéu 618 vé BTTH do ngudi cua phép nhan gdy ra mdi chinh xac. Tuy nhién, Hoi
dong xét xir dd van dung quy dinh tai Piéu 623 BLDS 2005 vé BTTH do ngudn nguy
hiém cao do gy ra dé giai quyét 1a khong chinh xac.

Vu viéc thir hai: Khoang 01h15 phut ngay 12/10/2007, Nguyén Ngoc Anh 1a lai
xe cua Xi nghi¢p bé tong Transmeco, diéu khién xe 6 t6 BKS 29Y-5740 trén quéc 10 1A
theo hudéng Van Dién - Thuong Tin. Khi dén Km14+700 thuoc dia phan xa Lién Ninh -
Thanh Tri - Ha Noi, Ngoc Anh cho xe dimg dd trén lan duong danh cho xe mo to dé
nghe dién thoai di dong. Cung liic d6, Nguyén Manh Thing diéu khién xe mé t6 chd anh
Hoang Nam Dan va anh Hoang Van Lap chay phia sau cung chiéu, va cham vao phia
sau bén phii xe 0 t6 nén da xay ra tai nan nghiém trong. Hau qua lam anh Thing tir
vong trén duong di cap ctru, anh Dan va anh Lap bi thuong nhe, xe m6 t6 bi hu hong.
Nhing nguoi bi thiét hai c6 yéu cau boi thuong [96]
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bay la wu viéc lién quan dén mdt vu an hinh su nhung Hoi d(“)ﬂg xét X cO giai
quyét ca yéu cau BTTH vé dan sy. Nghién ciru ndi dung ban an nay, NCS nhén thiy
su mau thudn rat rd rang giita nhan dinh vé céc tinh tiét ciia vu an vSi phan quyét dinh
(dic biét 1a viéc van dung co so phap 1y). Trong phan xét thay, Hoi dong xét xur két
luan rang “hanh vi cta bi cdo di xdm pham tinh mang, strc khoe cua ngudi khac”.
Theo nhan dinh nay, c6 thé hiéu ngay rang thiét hai trong vu viéc 1a do hanh vi tréi
phap luat cua anh Ngoc Anh giy ra. Hon nita, Ngoc Anh lai 1a lai xe cua Xi nghiép bé
tong Transmeco, nén day la truong hop BTTH do ngudi cua phap nhan giy ra. Do do,
phai van dung quy dinh tai Piéu 618 BLDS 2005 dé giai quyét van dé BTTH. Tuy
nhién, trong phan Quyét dinh, Hoi dong xét xir lai van dung Piéu 623 BLDS 2005 vé
BTTH do ngudén nguy hiém cao do giy ra dé giai quyét van dé bdi thuong 1a khong
chinh xéc.

Thur hai, trong mot sb vu viéc, Hoi déng xét Xir con mau thuan voi nhau trong
viéc xac dinh can cir loai trir TNBTTH. Nguyén nhin ctia méau thudn nay 1a do Hoi
ddng xét xir con chua nhan dinh dung thiét hai do ngudén nguy hiém cao do gdy ra hay
do hanh vi gdy ra. Pé ching minh cho thuc té nay, NCS s& phan tich vu viéc c6 lién
quan sau:

Vao lac 0h30 phit ngiy 27/5/2007 tai ngd ba Phéap Van - Ngoc Hoi xay ra vu
tai nan giao thong giira xe motd bién kiém soat 29U5 - 1102 do anh Nguyén Puc Thi
diéu khién, phia sau cho chi Nguyén Ngoc Ta va chi Nguyén Thi Tham; xe di theo
duong Ngoc Hoi, chiéu Van Dién huéng Pudi Ca va cham véi xe 6t6 bién kiém soat
29V-7689 cua Cong ty TNHH Xay dung Thuong Mai va Du lich Minh Lan do anh
Nguyén Huy Thuong (14i xe cua Cong ty) diéu khién di duong Giai Phong chiéu Pudi
C4 huéng Vian Pién chuyén hudng ré& trdi vao Phap Van vé hudng Yén So. Xe motod
dam vao banh sau xe 6t6; hau qua lam anh Thi bi thuong nang dugc dua di c:?ip clru tai
bénh vién nhung di chét vao hdi 03h cung ngdy; chi Ta va chi Thiam bi thuong. Xe
motd bi hu hong nhe. Co quan canh sat Diéu tra Cong an quin Hoang Mai da xac dinh
nguyén nhin wu tai nan giao thong 13 do nan nhan Nguyén Puc Thi diéu khién xe
motd bién kiém soat 29U5-1102 vuot dén do, khong giam téc do khi dén dudng giao
nhau, ché qua sé ngudi qui dinh, vi pham Diéu 11, Piéu 22 va Diéu 28 Luit giao
thong dudng bd. Do d6, tai Quyét dinh s6 06 ngay 10/9/2007 (BL 35) Co quan Canh
sat Piéu tra - Cong an quan Hoang Mai quyét dinh khong khoi t6 vu an hinh su ddi voi
vu 4n hinh sy vé tai nan giao thong duong bd xay ra tai ngd ba Phap Van, phuong
Hoang Liét, quan Hoang Mai, Ha Noi ngay 27/05/2007. Ngay 20/3/2008, 6ng Nguyén
Van Quan 1a bd cua nan nhan Nguyén Puc Thi khoi kién yéu cau Cong ty TNHH Xay
dung Thuong mai va Du lich Minh Lan BTTH. Vu vi¢c da dugc Toa an nhan dan
quan Thanh Xuan xét xtr so tham bang ban an dan sy so thim s6 04/20009/DSST ngay
03-06-2009, sau d6 Toa 4n nhan than thanh phd Ha Noi xét xtr phiic tham bang ban 4n
dan sy phiic tham s6 217/2009/DS-PT ngay 24-08-2009 [98].
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Trong vu viéc ndy, viéc giai quyét cua hai cp Toa c6 mot s6 van dé nhu sau:

Mot la, ca hai cap Toa déu xac dinh thiét hai xdy ra trong truong hop nay 1a do
ngudn nguy hiém cao d6 giy ra va déu ap dung quy dinh tai Diéu 623 BLDS 2005 dé
giai quyét 1a khong dung. Boi vi, trong vu viéc ndy, anh Thi diéu khién xe mé t6 vuot
dén do, khong giam tdc do khi dén dudng giao nhau, chd qua sé ngudi qui dinh va da
dam vao banh sau xe 6td dan dén thiét hai. Téc 13 thiét hai 1a do anh Thi tu gdy ra ma
khong phai do ngudén nguy hiém cao do gay ra.

Hai la, hai cdp Toa mau thuin trong viéc 4p dung cin ctr loai trir TNBTTH.
Theo d6, Toa so tham budc Cong ty Minh Lan phai BTTH vi cho ring ddy 1a wu tai
nan giao thong do ngudn nguy hiém cao do giy ra, viéc bdi thuong phai thuc hién
ngay ca khi nguoi diéu khién hoic CSH ngudn nguy hiém cao d6 khong cé 15i. Toa
phtic thim lai cho rang, trong trudng hop ndy 16i hoan toan thudc ngudi bi thiét hai 1a
anh Nguyén Purc Thi, 1ai xe Nguyén Huy Thuong khong c6 16i nén chu phuong tién 1a
Cong ty TNHH Xay dung, thwong mai va Du lich Minh Lan (sau day viét tit 1a Cong
ty Minh Lan) ciing khong c6 16i. Vi vy, ngudi gy thiét hai khong phai BTTH theo
quy dinh tai Diéu 617 cua Bo luat dan sy va tiéu muc 1 Phan [; tiéu muc C muc 2 Phan
111 NQ 03/2006. Theo quan diém cta NCS, quyét dinh cta ca hai cip Toa déu c6 diém
khong hop ly trong nhan dinh nay:

(i) Toa so thdm cho rang Coéng ty Minh Lan phdi bdi thuong do ngudén nguy
hiém cao do gdy ra la khong hop 1y nén viéc khong 4p dung can cir loai trir trach
nhiém theo Piéu 617 1a khong chinh xac;

(ii) Toa phuc thim mic du xac dinh chinh xac cin cir loai trir trach nhiém theo
biéu 617 BLDS 2005, nhung lai cho réng day 1a can ctr loai trur trach nhiém doi voi
truong hop ngudn nguy hiém cao do gy thiét hai 1a khong chinh xac. Boi vi, tinh than
ctia Diéu 617 1a ap dung d6i v6i truong hop hanh vi gay thiét hai ma 13i ctia hoan toan
thudc vé nguoi bi thi¢t hai. Hon nira, néu ap dung can cur loai trr TNBTTH do nguén
nguy hiém cao do giy ra thi phai dwa vao quy dinh tai khoan 3 Diéu 623 ma khong phai
Piéu 617, va nguo1 bi thiét hai phai hoan toan cé 16i ¢6 y thi trach nhiém ma&i duoc loai
trir ma khong phai hoan toan co 16i da duoc loai trir nhu nhan dinh ctia Toa phuc tham.

Thur ba, trong mot sb wu viéc, Hoi déng xét xur con chua xac dinh chinh xac
TNBTTH do vi hanh vi pham hop ddng hay BTTH ngoai hop ddéng do ngudén nguy
hiém cao do gy ra, nén viéc van dung co s& phap 1y dé giai quyét con chua phu hop.
Minh chimg cho thuc té nay, co thé xem xét mot sb vu viéc sau:

Vu viéc thir nhdt: Rang sang ngay 14/6/2006, Nguyén Ngoc Dong (l4i xe thué
cho 6ng Luong Ngoc Tuyén) diéu khién xe 6 to chd khach bién sé 37N-0655 trén
duong 1A theo huéng Thuong Tin - Ha Noi. Do khong lam chii téc do, thiéu cha ¥
quan sat nén da dé dau xe bén phai dam vao goc trai thanh sau xe 6 to bién s6 36L-
2974 do anh Tran Ngoc Quang diéu khién d6 bén phai dudng cing chiéu. Hau qua 1a
nhiéu hanh khéach trén xe bi thuong vong gém: chau Trinh Kim Chi chét tai chd; chi
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Nguyén Thi Huong Mai bi thuong ning tir vong trén duong di cdp ctru; chi Nguyén
Thi Kim Lién bi gdy xuwong dui trdi, v0 xuong hong, say thai, véi ti 1€ thuong tat 1a
33%; anh Cao Xuan Manh bi thuong nhe. Do khong théa thudn dugc van dé boi
thudng v6i chi Nguyén Thi Kim Lién, nén chi Lién da yéu cau BTTH v6i sé tién 1a
48.325.000 dong [97].

Nghién cuu phﬁn xét xtt vé& BTTH trong vu viéc nay, NCS nhan théy mot sd
van dé mau thudn & chd:

Trong phan xét thay, Hoi dong xét xtr da két luan “thiét hai cua chi Lién 1a do bi
c4o di diéu khién ngudn nguy hiém cao do 1a xe 6 t6 thudc s& hiru ctia 6ng Luong Ngoc
Tuyén gy ra. Do d0, can budc ong Luong Ngoc Tuyén bdi thuong toan b thiét hai cho
chi Lién theo yéu cau”. Pay la nhan dinh hoan toan phu hop voi thuc té vu viéce, va thiét
hai trong trudng hop nay 1a do hanh vi trai phap ludt cta anh Dong gy ra. Hon nira, anh
Pong 1a 14i xe thué cho 6ng Tuyén, nén day 1a truong hop nguoi lam cong gay thiét hai,
nén viéc budc 6ng Tuyén bdi thudng 13 hoan toan phi hop. Tuy nhién, trong phan Quyét
dinh, Hoi dong xét xtr lai van dung Diéu 623 1am cin clr xac dinh TNBTTH 1a khong
chinh xac. Theo quan diém cta NCS, trong truong hop nay, Hoi dong xét xir phai van
dung quy dinh tai Diéu 622 BLDS 2005 vé BTTH do ngudi 1am cong gy ra méi phu
hop. Hon nita, ngudi bi thiét hai 1a hanh khach trong hop dong van chuyén hanh khach,
nén phai van dung ca quy dinh tai Diéu 533 BLDS 2005 mdi day du.

Vu viéc thir hai: Ngay 07 thang 6 ndm 2013, xe 6 to bién kiém soat 43S-6420
cua Cong ty trach nhi€ém hiru han Du lich va Dich wu van chuyén Hoang Hai Tung
(sau day goi tit 1a Cong ty Hoang Hai Tung) ché doan gido vién va ngudi than Trudong
Tiéu hoc sé 2 Hoa Phuéc di tham quan Nha Trang - Pa Lat. Khi di qua déo Khanh Lé
- Lam Pong tai Km 44+720 thudc xa Son Thai, huyén Khanh Vinh, tinh Khanh Hoa
thi bi tai nan giao thong. Vu tai nan lam chét 07 ngudi (trong d6 c6 ba Nguyén Thi
Mai, vo cua nguyén don Pham Coéng Hai) va 22 ngudi bi thuong. Ngay 24 thang 9
nam 2013, co quan canh sat diéu tra Cong an huyén Khanh Vinh, tinh Khanh Hoa da
xac dinh nguyén nhan chinh din dén vy tai nan 1a do 14i xe Nguyén Hai diéu khién xe
6 t6 qua dudng déo ddc, quanh co nguy hiém nhung khong giam téc do xe. Thao tac
phanh sai k¥ thuit lam phanh chinh lién tuc vuot qua tan suit cho phép nén ap suit khi
nén ciia xe 6 td cung cap lién tuc bj giam dan hiéu qua sau d6 phanh xe 6 to bj mat tac
dung 1am phuong tién chay nhanh va mat 14i khi xe dang xuéng déc 6m cua phai, da
tong vao vach nui ¢ tang d4 nam bén trai 1& duong huéng Bic va gy ra vu tai nan.
Sau tai nan xay ra, do thwong luong giai quyét vin dé& BTTH khong thanh cong, ong
Pham Cong Hai da khdi kién ra Toa yéu cau BTTH. Trong phan xét thay, Hoi dong
xét xir dd nhan dinh yéu cau cua 6ng Hai 1a yéu cau BTTH do ngudn nguy hiém cao
d6 giy ra dugc quy dinh tai Piéu 623 BLDS 2005 va dugc hudng din boi NQ
03/2006. Do d6, khi dua ra quyét dinh, Hoi dong xét xtr da van dung co s phap 1y tai
cac Didu 604, 605,610, 623 va 305 BLDS 2005 [99].
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D6i voi wu viée ndy, can ctr nhing tinh tiét trong wu viéc ndy, viéc giai quyét
tranh chdp cua Hoi dong xét xir con mdt sd van dé ton tai nhu sau: (i) Thiét hai khong
phai do tu than ngudn nguy hiém cao d6 gy ra, ma do hanh vi diéu khién phuong tién
ctia 14i xe khong dung k¥ thuat, nén khong thé két luan day 13 thiét hai do ngudn nguy
hiém cao do gy ra; (ii) Hoi dong xét xir van dung ca Diéu 604 va Diéu 623 dé giai
quyét 1a chua phu hop, boi vi tinh than cua Piéu 604 xic dinh cin ctr phat sinh
TNBTTH do hanh vi trai phap ludt giy ra, con Piéu 623 lai xac dinh TNBTTH do
ngudn nguy hiém cao d6 gy ra. Viéc dan chiéu nhu viy c6 thé din dén cach hiéu rang
thiét hai xay ra wvira do hanh vi trai phap ludt wvira do ngudn nguy hiém cao do giy ra;
(iii) Nguoi bi thiét hai chinh 1a hanh khach trong hop ddng vin chuyén nhung Hoi
dong xét xtr khong dan chiéu co s phap 1y 1a Piéu 533 BLDS 2005 1a khong day du.
Boi Piéu luit nay quy dinh TNBTTH cta bén van chuyén ciing nhu cta hanh khach
khi giy ra thiét hai.

Thir tir, trong mot s6 trudng hop khi ngudn nguy hiém cao do gay thiét hai, Toa
an lai bac don khdi kié€n boi nguoi bi thi¢t hai da khoi kién khong dung ddi tuong.
Diéu nay 1a khong hop 1y, boi vi viéc xac dinh chu thé phai BTTH do ngudn nguy
hiém cao do giy ra trong nhiéu trudng hop 1a rat kho, doi hoi phai co nhimg nha
chuyén moén méi ¢ thé van dung quy dinh phap luat dé xac dinh dugc chu thé phai boi
thuong. Do d6, trong nhiing vu viéc nay, Toa an phai gidi thich cho nguoi bi thi¢t hai
biét dé ho khai kién cho ding, chir khong thé bac don khoi kién. C6 thé tham chiéu vy
vi€c sau:

Khoang 16 gio 30 phit ngay 10-5-2003, chau Nguyén Hitu Loi, sinh nim 1997
(1a con cta anh Nguyén Hitu Cong) bi dién giat chét tai nha ong Huynh Chi Diing tai
4p 3 xd Tan Hung, huyén Cai Bé, tinh Tién Giang. Nguyén nhan do dudng diy ha thé
chay ngang qua nha 6ng Diing bi hé mach dién dan dién qua mai tole nha 6ng Diing
dén day ching bang sit xudng dat, khi chau Loi di ngang qua cham vao ddy chang thi
bi dién giat chét tai chd (theo két ludn cta Cong an huyén Cai Be). Buong dién trén do
Chi nhanh dién Cai Bé quan 1y va ky hop dong ban dién cho cac anh Tran Van Ri va
Nguyén Vin Sua nén anh Cong yéu cdu chi nhanh dién Cai Bé phai BTTH cho gia
dinh anh cac khoan tong cong 1a 28.000.000 dong. Tuy nhién, Chi nhanh dién Cai Bé
tir chdi boi thudng voi 1y do ngay 17-01-2003, Cong ty dién lyc 2, tinh Tién Giang do
ong Nguyén Vin Bach (Truong Chi nhanh dién Cai Bé) 1am dai dién ky hop dong ban
dién cho 6ng Nguyén Van Xua (Sua) dai dién t6 dién xd Tan Hung. Theo hop dong thi
t6 dién xa Tan Hung phai chiu trach nhiém vé ky thuit dudng diy tir sau cong to tong.
Viéc chau Loi bi di¢n giat chét 1a do duong day ha thé (sau cong to téng) bi hé mach
dién. Puong day nay do t6 dién quan 1y, str dung nén Chi nhanh dién huyén Cai Bé
khong chiu TNBTTH vé cai chét ciia chau Loi ma do to dién phai chiu trach nhiém.
Chi nhanh tu nguyén hd tro cho gia dinh chau Loi 1a 3.000.000 dong. Vu viéc nay da
dugc Toa an nhan dan huyén Céi Be, tinh Tién Giang x¢ét xir so thadm v&i ban an dan
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su so tham s 226/2006/DS-ST ngay 24-7-2006 va Toa an nhan dan tinh Tién Giang
da xét xir phic thim v6i ban 4n dan sy phic thim sé 540/2006/DS-PT ngay 18-10-
2006. Trong d6, ca hai cap Toa déu bac yéu cau khoi kién cta anh Cong vé viéc yéu
cau BTTH voi 1y do anh Cong d3 khong khai kién dung cha thé [106].

Trong vu viéc ndy, viéc hai cdp Toa cung bac don yéu cau BTTH ctia anh Cong
vira khong hop tinh vira khéng hop 1y. Thuc té cho thdy, trong vu viéc ndy, dé c6 thé
xac dinh chinh xac chu thé phai BTTH la diéu rat khé, dic biét 1a d6i v6i nhitng ngudi
khong c¢6 chuyén mon nhu anh Cong. L& ra trong truong hop niy, Toa an so thdm va
phtic thim phai huéng dan anh Cong khoi kién dung cha thé thi ca hai cp Toa lai bac
yéu cau. Chinh vi nhitng phan quyét khong hop 1y nay da dan dén ca hai ban 4n déu bi
hiy boi Hoi dong giam déc thim Toa dan sy Toa an nhén déan ti cao. Pong thoi vu
vi¢c dugc giao cho Toa an nhan dan huyén Cai Be, tinh Tién Giang xét XU sO tham lai.

Thir ndm, trong mot sd vu viéc, do khong phan biét hanh vi sit dung ngudn
nguy hiém cao d¢ gy thiét hai voi tu than ngudn nguy hiém cao do gy ra thiét hai,
nén viéc ap dung cin ct phép 1y va xac dinh chii thé chiu TNBTTH khong hop 1y.
Minh ching cho ndi dung nay, ching ta ciing xem xét vu viéc sau:

Khoang 16 gid ngay 02/10/2010 Tran Tri Viét c6 gidy phép 14i xe hang C 12 lai
xe thué cho anh Pham Vin Ngoc diéu khién xe 6 t6 taxi BKS 88K-2295 hing Pong
Tam thudc Cong ty C6 phan Pau tu Xay dung va Dich wu Séng Lo, Vinh Phic (anh
Ngoc duoc quyén st dung chiéc xe 6 to theo hop dong gop von voi Cong ty Song Lo)
tir thi tran Tam Pao Xuéng xa Hop Chau. Khi dén km17+900 quéc 16 2B thudc dia
phan xa HO Son, dudng cong cua gap khic nguy hiém, dudng déo dbc, Viét di véi toc
do khoang 30km/h. Khi dang vao cua tay 40 vé bén phai, phat hién phia trudc nguoc
chiéu c6 01 xe 6 to tai BKS 88H-8974 kéo ro mooc 88R-0044 do anh Pao Van Phuc
diéu khién cho xi ming 1én thi trin Tam Dao bi chét may, khong di dwoc dimg ¢
ngang dbc, sat 1& duong bén phai theo hudng di. Phan ro modc xe 6 to dai nén phan
dudi xe 14n gan hét phan duong cua xe di nguoc chiéu, anh Phuc chuyén cac bao xi
ming trén xe xudng ranh nude bén trai duong dé lam dudng cho cac phuong tién di
qua. Luc nay phia truéc cung chiéu Viét c6 mot xe md t6 BKS 88K5-4391 do anh
Nguyén Vin Son diéu khién dang dimg & sat 18 dudng bén phai, Viét khong giam tdc
d6 ma danh tay lai sang bén phai dé tranh. Do di nhanh, khong lam chu toc d6 nén xe &
td cua Viét da dam vao dudi xe mo t6 cua anh Son. Xe 6 t6 bi ré truot déy xe mo to
vao vach nii bén phai huong di, xe mo té6 va anh Son nam dudi gém trudc xe 0 td cua
Viét. Hau qua anh Son bi thuong nang. Tai Ban két luan giam dinh phép y vé thuong
tich s6 292/PY/2010/TT ngay 01/12/2010 cua Trung tdm phap y S¢ y t& Vinh Phiic két
luan: Ton hai strc khoe & thoi diém hién tai 1a 91% [99].

Trong vu vi¢c nay, thi¢t hai hoan toan do hanh vi trai phép luat cua lai xe Viét
gdy ra, nhung Hoi dong xét xir lai xac dinh 1a do ngudn nguy hiém cao do gdy ra va ap
dung Piéu 623 dé xét xur 1a khong ding. Chinh vi sy nhim 1an ndy dan dén viéc xéac



69

dinh chii thé chiu TNBTTH ciing khong chinh x4c. Theo quy dinh phap ludt, Hoi dong
xét xtr phdi x4c dinh day la truong hop nguodi 1am cong gy thiét hai va phai 4p dung
quy dinh tai Piéu 622 BLDS 2005 dé giai quyét méi chinh xac. Theo d6, ngudi phai
BTTH 1a anh Ngoc (NSD ngudi lam cong) méi dung quy dinh. Tuy nhién, Hoi dong
xét xur lai budc Cong ty cd phan dau tu xay dung va dich vu Song Lo va anh Pham
Véan Ngoc phai BTTH cho anh Son 1a khong dung.

Thir sdu, trén thuc t& c6 mot sd vu viée lién quan dén tha dit gdy thi¢t hai.
Nhung qua nghién ctru hoat dong xét xir cua Toa 4n vé van dé& BTTH do ngudn nguy
hiém cao d6 giy ra, NCS chua tim thdy mot ban 4n ndo giai quyét tranh chip vé
BTTH do thu dit gdy ra. C6 thé ké dén mot sé vu viéc dién hinh nhu sau:

Vu viéc thir nhdt, chiéu 10/9/2009, ba nhan vién vuon thi Khu du lich Dai Nam,
thanh phé Tha Dau Mot, tinh Binh Duong dang trong ciy xanh cho san choi trong
chudng hd tring thi bat ngd mot con hd vang tir chudng ké bén nhay qua b tudng
vach ngin cao khoang 3 mét duoc lap xung dién. Con hd lao vio tdn cong nhém nhan
vién trude su chiung kién cua nhiéu nguoi dang lam viéc phia bén ngoai. Mot nam
nhan vién nhanh tri nhay xudng hdé nudc bao vé va lan trén bén dudi. Hai nhén vién
khac 13 anh Nguyén Thanh Giau (21 tudi) bi hd vd vao ving cd va dau giy thung so,
ton thuong ndo, anh phai trai qua 2 ca phau thuat dé chira nhiing vét thuong; cong
nhan con lai 1a 6ng Nguyén Cong Danh (47 tudi) bi hd can chét tai chd [134; truy cap
ngay 29/3/2016]. Lién quan dén van d¢é BTTH, trong vu vi€c nay, cac bén da tu thoa
thuan nén khong yéu cau Toa 4n giai quyét.

Vu viéc thw hai, sang 23/8/2015, chi Lé Thi Yén (21 tudi, ngu huyén Phu Loc,
tinh Thira Thién-Hué) cing gia dinh chong dén tham quan tai Khu du lich sinh théi
Trai Bo (xd Dién Lam, H.Dién Chau, Nghé¢ An - noi dang nudi nhdt hang chuc loai
dong vat quy hiém). Khoang 10 gio 30 phut cung ngay, do khong cé ngudi hudng din
nén chi Yén di lac vao khu vuc cim, chi danh riéng cho nhan vién cham soc hd. Chi
Yén dang niu tay vong song sit dé xem bay hd thi bat ngd mot con ho tring lao dén vo
canh tay trai cua chi, ngoam vao sat nach. Ngay sau do, chi Yén dugc nhan vién cta
khu du lich dua di cép ctru nhung do cénh tay da bi hd vO nat nén khong thé ndi lai
dugc. Pai dién Khu du lich sinh thai Trai BO cho biét day la tai nan hy hiru ngoai y
mudn va di thoa thuin boi thuong cho chi Yén 150 triéu dong [135; truy cdp ngay
10/5/2016]. Gia dinh chi Yén dong y v6i mirc bdi thuong va s& khong khai kién.

Nhu vy, trén co sé nhimng vu viée duge trich dan & trén, c6 thé thiy rang cac vu
vi¢c lién quan dén tha dir gay thiét hai van xay ra trén thuc té. Thiét hai tha dix gdy ra bao
gém ca thiét hai vé tai san, stc khoe, cting nhu tinh mang. Tuy nhién, khong phai vu viéc
nao, van dé BTTH cling dugc dat ra. DPéi v6i cac wu viée tha dir gay thiét hai khi dang
duoc nudi nhdt va thude sé hitu ctia mot chi thé nhat dinh thi vin dé bdi thuong s€ dugc
dit ra khi tha dit gdy thiét hai. Tuy nhién, cdc bén thuong thoa thuin cu thé vé mirc
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BTTH, trong d6 bén ¢6 TNBT thudng duoc ra mic bdi thudng 16n hon so véi quy dinh
phap ludt, nén bén bi thiét hai thuong dé chép nhan ma khong khoi kién.

2.2. Boi thwong thiét hai do dong vat giy ra

2.2.1. Khdi ni¢m, dic diém dong vt

2.2.1.1. Khai niém dong vdt

Cho dén thoi diém hién nay, rat nhiéu van ban phap luit dugc ban hanh dé diéu
chinh cac vin dé cé lién quan dén dong vat nhu: Luat bao vé va phat trién rung nam
2004, Luat da dang sinh hoc nam 2008, ... Nhung chua ¢6 mdt van ban nao dua ra khai
niém cu thé vé dong vat. Khai ni¢ém “ddng vat” khong phai 1a mdt khai niém mang tinh
phép ly, ma n6d 1a mot khai niém dugc nhin nhan dudi goc do sinh hoc. Khi céc van ban
phép luat dugc ban hanh ma co6 lién quan thi khai niém “dong vat” dugc thira nhan nhu
mot 1€ ty nhién, va duong nhu vi¢c dinh nghia hodc giai thich thé nao 1a dong vat khong
phéi 13 van dé& quan trong trong viéc ban hanh cac van ban. Hau hét cac vin ban phap
luat dugc ban hanh déu hudng to1 viée bao tdn, bao vé céc loai dong vat, nén thay vi dua
ra khai ni¢m dong vat, cac nha lam luat thuong li€t ké danh muc cac loai dong vat can
dugc bao ton va bdo vé trude nguy co tuyét ching.

BLDS 2005 va 2015 cling ¢6 nhitng quy dinh lién quan dén nhiing loai dong vat
cu thé (gia stc, gia cam, vat nudi dudi nudc, ...). Nhitng quy dinh nay khéng hudng
té1 viéc bao v¢ cac loai dong vat, ma hudng toi viéc xac 1ap quyén cua cac chu thé lién
quan dén nhiing loai dong vat nay. Pic biét trong d6 1a quyén yéu cau BTTH khi dong
vat gdy thi¢t hai. Mac du BLDS 2005 va 2015 cling khong dua co bét ki khai niém nao
vé dong vat hodc khai niém lién quan dén dong vat, nhung viéc dua ra khai niém Ve
dong vat 1a van dé quan trong trong viéc giai quyét van dé BTTH. Ching ta c6 thé
hiéu “dong vat” 1a: “loai sinh vdt biét tie y cir dong va cé sw hiéu biét nhw: nguwoi, thil,
con trung” [112; tr.391].

Nhu vay, “dong vat” 1a mdt khai ni€ém c6 ndi ham rat rong. Do 1a tat ca nhiing
loai sinh vat c6 kha ning tu cir dong va co su van dong trong mdi truong song. Theo
do, c6 thé hiéu “dong vat” s& bao gém ca gia suc, gia cam, cac loai thu, bo sat, con
tring, ... Nhimg loai dong vat nay co thé di dugc con nguoi thuin dudng dé nudi
trong nha hodc van la nhitng dong vit hoang di trong tu nhién. Tuy nhién, diém chung
cua nhiing loai dong vat nay la sy hoat dong theo ban nang va mang tinh loai. Pac
biét, trong qua trinh hoat dong, nhitng loai dong vt nay déu cé kha ning gay ra nhimng
thi¢t hai cho con nguodi cling nhu moi truong xung quanh.

Cling theo khai ni¢m trén thi dudi géc do sinh hoc, con ngudi cling la mot trong
nhiing loai dong vat, nhung l1a dong vat bac cao. Hoat dong cta con nguoi khong chi
mang tinh ban nang ma con la nhitng hoat dong c6 y thic. Thong qua qua trinh hoat
dong cua minh, con ngudi thuc hién viéc cdi tao tu nhién, trong d6 c6 hoat dong chi
phdi cac loai dong vt khac. Trong qua trinh hoat dong cua minh, con ngudi ciing cd
thé gdy ra nhimg thiét hai cho moi trudng xung quanh. Tuy nhién, “con nguoi” dudi
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goc do xa hoi ciing nhu phap 1y khong phai 1a dong vat, ma 1a cha thé cua cac quan hé
phép luat, ma trong d6 cac loai dong vat khac 1a mot trong nhitng d6i tuong ciia quan
h¢ phép luat d6. Do do, trong quan hé phap ludt noéi chung, quan hé¢ BTTH do dong vat
gy ra noi riéng, thi khai niém “dong vat” s& khong bao gdm con nguoi.

2.2.1.2. Pgc diém cia dong vat

Dong vat 1a mot trong nhiing loai tai san theo quy dinh tai biéu 163 BLDS
2005 ciing nhu Piéu 105 BLDS 2015. Do d6, ngoai nhimng dic diém chung cta tai san
nhu thudc vé thé gidi vat chit, nim trong sy chiém hitu cta con nguoi, ¢ gia tri, ¢
thé 1a ddi tuong trao doi trong cac giao dich, ... dong vat con c6 nhimg dic diém riéng
so voi nhiing loai tai san khac nhu sau:

Thir nhdt, dong vat 1a mdt loai tai san cé thé tu chuyén dong trong khong gian.
Theo khai niém dugc dé cap ¢ trén, dong vat la mgt loai sinh vat biét tu cur dong va van
dong dugc. Su hoat dong cua cac loai dong vat khong phu thudc vao su tac dong cua con
nguoi. Trong khi d6, cac loai tai san khac déu 1a nhimg tai san bat dong, chi c6 thé dich
chuyén vi tri khi co su tac dong ctia hanh vi con ngudi.

Thur hai, hoat dong cua dong vat cé thé vuot ra khoi tim kiém soét cia con
nguoi. Thuc té cho théy, dong vat co thé tu hoat dong, di chuyén vi tri ma khong can
bat cr sy tac dong ndo tir con nguoi. Tac 13 tinh tir than hoat dong cta dong vat 1a rat
cao. Do d6, chi can mot sy bat can trong quan ly, dong vat co thé vuot ra khoi tam
kiém soat clia con nguoi.

Thir ba, ddng vat c6 thé tu gay thi¢t hai ma khong co bét ky su tdc dong nao cua
con ngudi ciing nhu moi truong xung quanh. Pay 1a dic diém ndi bat trong hoat dong
cua dong vat so vdi cac loai tai san khac. Thong thuong, cac loai tai san khac chi c6
thé gy thiét hai khi dang co su tac dong ctia con ngudi hodc cd sy anh hudng ciia cac
diéu kién khach quan (vi dy: xe may, 6 t6 chi gay ra thiét hai khi dang dugc con NSD;
chét chay, chat nd chi giy thiét hai khi c¢6 nhimg diéu kién moi trudng phu hop, ...).
Trong khi d6, dong vat c6 thé gy thiét hai bt ctr liic ndo, bat cir diéu kién moi trudng ndo.

Thir tir, d0ng vat c6 thé gay thiét hai trong pham vi rong hon. Thong thudng cac
loai tai san khac ludn bét dong & nhiing vi tri ma con ngudi mong mubn, hodc chi hoat
dong trong pham vi c6 sy hién dién cua con nguoi. Do do, nhitng loai tai san nay chi
gay thiét hai & nhiing vi tri ma con nguoi quan ly, st dung chung. Trong khi d6, dong
vat lai c¢6 thé tu hoat dong, tu di chuyén khoi vi tri ma con ngudi mong mudn, nén
pham vi gy thiét hai ciia dong vét trong nhiéu truong hop ciing ndm ngoai tam kiém
soat cua con nguoi.

Thur nam, dong vat 1a loai tai san doi hoi mic do quan 1y cao ctia con nguoi.
Thong thuong, ddi voi céc loai tai san khac, viéc CSH thuc hién ding cac quy dinh Ve
quan 1y chi 13 dat trong mot vi tri phii hop, bao quan trong nhiing diéu kién cho phép,
... Tuy nhién, doi véi dong vat, viec CSH thuc hién dung quy dinh Ve quan ly khong
chi biéu hién thong qua hanh vi dat ching & nhiing vi tri phtt hop ma con phai ludn
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quan sat hoat dong cua ching, dong thoi kip thoi ngin chan dong vat vuot ra khoi tim
kiém soat cia minh.

2.2.2. Thue trang vé béi thwong thigt hai do dong vit gay ra

2.2.2.1. Béi thuong thiét hai do siic vdt gay ra

a. Khdi niém, dac diém cia siic vt

* Khai niém suc vat

Stc vat duoc hiéu d6 1a “tha vat nha” [112; tr.1052], hay “tht vat nudi trong
nha” [143; truy cdp ngay 02/5/2016], “con vat nuoi trong nha” [142; truy cap ngay
02/5/2016]. Nhu vy, c6 thé hiéu mot cach chung nhét thi “suc vt 1a nhitng loai vat
nuoi trong nha”. Tuy nhi€n, vat nudi trong nha co thé 1a thi hodc chim, ma suc vat 1a
dong vat thuoc 16p thu, do 1a “mdt loai dong vat c6 4 chan, cd6 vu va sinh con” [112;
tr.1270], khic v6i gia cam 13 “giéng vit c6 canh nudi trong nha nhu ga, vit, ngdng”
[112; tr.431]. Ngoai ra, suc vat con dugc hiéu 1a “tha dit duoc thuan hoa, ...” [91;
tr.337]. Nhu vay, mac du ca BLDS 2005 va BLDS 2015 déu khong dua ra khai niém
suc vat, nhung da cé rat nhiéu dinh nghia khac nhau v stic vat dugc dua ra. Nhin
chung, cac cach dinh nghia nay déu khéng dinh stc vt 1a loai tht di dugc thuin
dudng dé nudi & trong nha. Chi c6 Gido trinh Luat dan su (tap II) cuia Truong Pai hoc
Luat Ha Noi khflng dinh stc vat 1a tha dit duoc thuan hoa. NCS cho réng, khong nén
quan niém suc vat la tha dir duoc thuan hoa, bai Wi, nghién ctru da chi ra réng thu dir
duge hiéu 1a “cac loai thu hay an thit thu khac, doi khi an ca ngudi nhu: Hum, beo, cho
soi, ...” [112; tr.1270]. Tha dit c6 nhitng dac diém khac biét so v&i stc vat, trong do
dic diém dic biét quan trong do6 1a con ngudi chua thé thuan dudng dugc thu dir. Con
nhitng loai tha ma c6 thé thuan dudng dé nudi trong nha thi v& ban chit déu “khong
dit”. Do d0, theo quan diém cta NCS, chi nén coi stc vat 1a mot loai tha (khong dir)
chtr khong nén coi ching 1 tha dir. Tir nhimg phan tich ndy, c6 thé dua ra khai niém
suc vat nhu sau:

“Siic vt la nhitng lodi déng vit da dwege con nguoi thuan dwéng dé tré thanh
nhitng vdt nudi trong nha, séng than thién véi con ngudi va méi truong xung quanh,
con nguoi co thé diéu khién duoc hoat dong cua chiung déphuc vu cho cdc nhu cau
cua minh”

* Pac diém cua sic vit

Suc vat cling la mdt trong cac loai dong vat nhu da phan tich ¢ trén, nén cling
cod dﬁy du cac dic diém cua dong vat. Ngoai ra, stc vat cling co nhitng dac diém riéng
c6 thé phan biét voi thu dit, cyu thé nhu:

Thir nhdt, stc vat thuong 1a nhimg dong vat da dugc con nguoi thuan dudng.

Trai qua qua trinh phat trién 1au dai, tir viéc chi biét san ban, hai luom cac loai
dong, thuc vat ¢ san trong tw nhién, con nguoi da biét thuan dudng mot sb loai dong
Vit (trong d6 c6 suc vat) trd thanh cac vat nudi ¢ trong nha. Viéc thuan dudng nay
nham tao ra nhiing nguén lgi phuc vu cho hoat dong san xuat, kinh doanh cua con
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nguoi. Ban dau, viéc thuan dudng nham dé khai thac nhiing loi ich vé vat chat (cac
loai dong vat dugc nudi dé léy thit, hoac léy suc kéo nhu trau, bo, lon, dé¢, ...). Dan
dan, nhu cau cua con nguoi ngdy mot nang cao, nén viéc thuan dudng cac loai dong
vat con nham phuc vu cho cac muc dich vé tinh than (cac loai dong vat dugc nudi lam
canh). Cho du viéc thuan dudng nhim phuc vu cho muc dich nao thi siuc vat ciling
duoc coi 1a nhitng loai dong vat co6 ban chat hién lanh, dé thich Gng v6i méi trudng
séng cua con nguoi, song than thién v4i con ngudi. Ngoai ra, cic loai thi hoang di
khéc chua duoc thuan dudng nhu trau rimg, bo rimg, lon rimg, ... ciing thuan tinh nhu
siuc vat. Nhimg loai dong vat ndy cling sdng than thién véi moi trudng ty nhién va céc
loai dong vat khac nén khong xép vao nhom tha dir, boi vi tha dir 1a loai dong vat ma
cho du sbng trong moi trudng ty nhién hay sdng trong su quan 1y chit ché cta con
nguoi thi cling sén sang tin cong bt ¢t muc tiéu nao néu co co hoi. Tuy nhién, nhitng
loai tha hoang di nay ciing khong phai 1 suc vat, nén van d& BTTH do cac loai thu
hoang di gy ra s& dugc NCS phan tich trong ndi dung v& TNBTTH do cac loai dong
vat khac gy ra.

Thir hai, stc vat 1a dong vat sdng cung voi moi truong sdng ctia con ngudi

Thong thuong, cac loai stic vat thudng sdng trong cung khu vie ma con nguoi
sinh sdng, co sy tiép xtic voi con ngudi hang ngay, hang gio. Boi vi, muc dich cua viée
thuan dudng céc loai suc vat ndy 1a dé phuc vu cho cic nhu cau cua con ngudi. Day
cling 1a dic diém c6 thé phan biét voi tha dir. Thong thudong thu dir thuong sdng trong
modi truong tu nhién nhu cic khu rung. Tuy nhién, nhim phuc vu cac muc dich khac
nhau (khai thac 1¢i ich, bao ton va phat trién loai, ...) ma nhiéu loai tha dit cling séng
trong nhitng khu viec ma con ngudi quan 1y. Nhung du séng trong cac khu vie ma con
nguoi kiém soat, thi nhitng loai thu dit cling duge quan 1y chat ché, gan nhu tranh hoan
toan sy tiép xtc ctia nhitng nguodi xung quanh vdi ching.

Thir ba, suc vat thuong gay thiét hai khi bi de doa

Khong gidng nhu tht dit - nhimg loai dong vat c6 ban tinh hung di, luén luon
san sang tat cong bat cir muyc tiéu ndo ¢ gan hodc & trong tAm ngdm cua chung, bat ké
cac muc tiéu do co hodc khong cé biéu hién de doa hodc tin cong ching, thi ching
ciing sin sang tin cong muc tiéu. Tuy nhién, hdu hét cac loai stic vit nudi trong nha
hay sdng trong méi truong tw nhién chi tdn céng con ngudi ciing nhu cac muc tiéu
khac khi bi de doa. Hoat dong tan cong cua chung chu yéu 1a nham tu vé. Nhung hoat
dong tan cong cua thu dir khong nham tu vé ma dé 1a nhiing hoat dong tan cong mot
cach chu dong. Piu nay ciing cho thiy, kha ning stc vat gy thiét hai cho con ngudi
khong cao nhu thu di.

Thir tu, con nguoi cé thé dé dang kiém soat duoc hoat dong cua stc vat

Khi stc vat da duoc thuan dudng s€ lanh tinh hon va thuong chép nhan sy kiém
soat ciia con nguoi, tic 1a hau hét cac loai suc vat dugc thuin dudng nudi trong nha
khong thé vugt khoi tim kiém soat cua con nguoi ngay ca khi con ngudi dang khong
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truc tiép quan 1y ching (vi du: trau, bd nhét trong chudng thuong khong cd phan g
vuot ra ngoai). Suc vat thuong chi gay thiét hai khi CSH, nguoi dugce giao chiém hitu,
st dung khong quan 1y ching mot cach chat ché. Do d6, hau hét cac trudng hop sitic
vat gdy thiét hai, déu xuét hién yéu t6 181 cua nguodi co trach nhi€ém quan 1y, cua nguoi
bi thiét hai, hodc ngudi thir ba. Pay ciing 1a mot dic diém quan trong cho thiy sy khac
biét gitra suc vat va tha dir . Tha dir 1a loai dong vat “khong chfip nhan” sy kiém soat
cua con nguoi, ching luén c6 y thitc phan khang lai trudc sy quan ly cua con nguoi.
Ngay ca khi dang ndm trong su kiém soat ctia con nguoi, nhung chi can mot so ¥ nho
ctia ngudi quan 1y, tha dir s& wvuot khoi tdm kiém soat, thdm chi tAn cong ca ngudi
dang quan 1y. Pay chinh 1a dic diém cho thiy yéu t6 16i khong phai 1a mot trong
nhitng diéu kién bét budc 1am phat sinh TNBTTH do thu dit gy ra.
b. Thure trang phdp ludt vé boi thuong thiét hai do siic vdt gdy ra
bl. Co so phap Iy

TNBTTH do stc vat giy ra dugc quy dinh cu thé trong Diéu 625 BLDS 2005, va
Diéu 603 BLDS 2015. Mic du suc vat va tha dit déu 1a céc loai dong vat va déu co kha
ning gy ra nhimg thiét hai cho con nguoi va moi trudng xung quanh, dan dén viéc phat
sinh TNBTTH ctia CSH hodc céac chu thé khac. Tuy nhién, co s& phap 1y dé giai quyét
van dé BTTH do suc vat va tha dix gay ra lai dugc quy dinh khac nhau. Diéu nay duoc
giai thich bai nhitng dic diém khac biét vé ban ning tinh loai gifra stic vat va thu di.

Khong giéng nhu phap luat Viét Nam, phép luat ciia hau hét cac nudc trén thé
gidéi ma luan an nghién ciru déu quy dinh chung vé TNBTTH do céc loai dong vat giy
ra chir khong tach biét gitra TNBTTH do tha ditr hay do stc vat cling nhu cac loai dong
vat khac gay ra. Vi du nhu: trong BO luat dan sy Phap, tat ca céc truong hop dong vat
iy thiét hai déu duogc giai quyét trén co s& phap 1y tai Pidu 1385 v6i ndi dung: “CSH
mot con vat hoac NSD con vat cfyphdi chiu trach nhiém vé thiét hai do con vat gay ra,
du no dang dwoc coi gitt hodac bi xéng ra”. Hay trong B0 luat dan sy Nhat Ban, van dé
BTTH do dong vit giy ra déu dugc thé hién thong qua quy dinh tai Diéu 718: “NCH
déng vit phai BTTH do né gdy ra cho nguoi thir ba; song diéu nay khéng dp dung néu
NCH da bdo qudn né véi si quan tam diing mire phit hop véi ddc tinh va bdan chdt ciia
dong vdt. Nguoi cham soc dong vdt thay cho NCH ciing ganh vdc trach nhiém néu o
phan trén”. Su tach biét cac truong hop BTTH do dong vat gy trong Bo lut dan su
cua Viét Nam dam bio viéc x&c dinh cdn ctr phat sinh TNBT trong céac truong hop
khac nhau mot cach chi tiét hon. Tuy nhién, vi€c tach biét s€ roi vao viéc liét ké cac
truong hop BTTH do dong vt gay ra, ma viéc liét ké s& khong thé bao quat duogc tét
ca cac truong hop dong vat gay thiét hai, din dén viéc khi giai quyét tranh chap vé
BTTH s& phai vién dan quy dinh tuong tu phap ludt dé giai quyét. Pidu nay dan dén
nhiéu trudng hop, co quan ap dung da vién dan quy dinh mot cach khong chinh xéc.
Thyc té nay cho thdy viéc hoan thién co cdu cac quy dinh lién quan dén TNBTTH do
dong vat gay ra 1a mot trong nhimg yéu cau ma luan an can phai giai quyét.
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b2. Chii thé chiu trach nhiém boi thuong

TNBTTH do stc Vit gdy ra ciing c6 thé thudc vé CSH, v& nguoi dugc giao
chiém hiru, st dung suc vat, vé NCH, st dung trai phap luat stic vat. Tuy nhién, khac
v6i TNBTTH do thi dir gdy ra, chu thé chiu TNBTTH do stic vat giy ra con cé thé 1a
nguoi thir ba ¢ 18i 1am cho stc vat gay thiét hai cho nguoi khac. Co thé thay, quy dinh
vé BTTH do suc vt gy ra trong BLDS 2015 c6 nhiéu su thay d6i so véi BLDS 2005.
Trong ndi dung ndy, NCS s& vira phan tich co s& chiu TNBT cuia cac chu thé, dong
thoi s& chi ra nhimg diém méi trong quy dinh vé TNBTTH do stc vat giy ra.

* TNBTTH cua CSH suc vat:

Can ctr vao tung truong hop stc vat gy thiét hat ma TNBTTH va muc BTTH
ctia CSH lai duge xéc dinh khéc nhau. Cuy thé nhu:

Thir nhdt, trong truong CSH dang truc tiép quan 1y, sir dung stc vt ma suc vat
gay thiét hai thi CSH phai chiu TNBT, bat ké CSH c6 18i trong viéc quan 1y suc vat
hay khong. Diéu nay dugc thé hién cu thé trong quy dinh tai khoan 1 Piéu 625 BLDS
2005, ciing nhu khoan 1 Piéu 603 BLDS 2015. Ciing giéng nhu d6i véi truong hop
ngudn nguy hiém cao do gy thiét hai da phan tich ¢ trén, CSH 1a stic vat nguoi dugc
thuc hién cic quyén ning ddi véi suc vat, trong d6 co6 quyén khai thac cong dung va
hudng hoa loi, 191 titc ma suc vat mang lai. Do do, theo I€ cong béng, thi khi suc vat
gay ra thiét hai, CSH phai boi thuong 1a hoan toan phu hgp. Nhu vay, TNBTTH cua
CSH suc vit ciing xuat phat tir viéc CSH duoc quyén khai thac cong dung va huong
huong loi ich ma stuc vat mang lai. Trong trudng hop ndy, CSH phai bdi thuong toan
bo thiét hai thyc té xay ra dbi v6i ngudi bi thiét hai, trir truong hop gitra CSH véi
nguoi bi thi¢t hai co6 thoa thuan khac vé muc bdi thuong.

Thie hai, trong truong hop suc vat gay thi¢t hai khi khong thudc sy quan 1y cua
CSH thi CSH van phai BTTH trong cac truong hop sau day:

Mot la, suc vat gay thiét hai khi suc vat dang do ngudi dugc CSH chuyén quyén
chiém hitu, st dung (nguoi thué, ngudi muon suc vat, nguoi trong gitt sic vat theo
hop ddng véi CSH). Trong trudng hop ndy, v& nguyén tic thi TNBT thudc vé ngudi
duogc giao quan ly, st dung stc vat. Tuy nhién, néu c6 thoa thuan thi TNBT lai thudc
vé CSH. Pay 1a truong hop CSH phai BTTH khi dang khong thuc hién viéc khai théc,
str dung stic vat (stc vat co thé do nguoi thué, nguoi muon dang khai thic cong dung).
Nhung diéu nay khong co nghia 1a khong ¢ su cong bang déi voi CSH. Trong truong
hop nay, 1& cong bang thé hién & viéc CSH va ngudi duge giao chiém hitu, st dung
suc vat toan quyén thoa thuan dé xac dinh chu thé chiu TNBTTH do stc vat gay ra.
Ngoai ra, gitta CSH va nguoi duoc giao chiém hitu, st dung stc vat ciing cd quyén
théa thuan vé viéc TNBT thudc v& mot bén hay ca hai bén. Trong truong hop TNBT
chi thudc vé CSH theo su thoa thuin cta cac bén, thi mic boi thuong cling co thé phu
thudoc vao sy thoa thudn voi nguoi bi thiét hai. Néu khong c6 sy thoa thudn thi CSH
phai boi thudng toan b thiét hai.
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Hon nira, theo quy dinh tai khoan 2 Biéu 625 BLDS 2005 va khoan 2 Diéu 603
BLDS 2015, néu viéc stc vat gdy thi¢t hai do sy tdc dong cua nguoi thar ba ma CSH
ciing c6 16i thi CSH stic vat va ngudi thir ba phai lién déi trong viéc bdi thudng cho
nguoi bi thiét hai. Trong truong hop ndy, stc vt chi gay ra thiét hai khi c6 du hai yéu
t6 can thiét va cac yéu td nay phai ¢ lién hé voi nhau, ma néu thiéu mot trong hai yéu
t6 d6 stc vat sé khong c6 “co hoi” dé gay thiét hai: (i) CSH khong quan 1y hodc quan
1y stc vat khong chat ché; (ii) nguoi thir ba phai tac dong dén stc vat (doa, ném da,
giat dién, dap gay, ...). Co thé théy, TNBTTH cta CSH va nguoi thir ba trong truong
hop nay xuét phat trén co s& 15i cua ho, nén dé xac dinh muc bdi thudng cua mdi bén
phai can cr vao muc do 16i ctia ho. Trén thuc té, viée xac dinh murc do 18i ciia CSH va
cua nguoi thir ba hoan toan phu thugc vao nhan dinh cua Hoi déng xét xu, trén co so
nhitng tinh tiét thuc té cta vu viéc. Viéc xac dinh chinh x4c muc d6 15i cua mdi chu
thé s& anh huong t6i viéc xac dinh muc thiét hai ma mdi bén phai bdi thuong. Trong
truong hop khong c6 du can cu dé xac dinh muc dd 156i cua mdi bén thi thiét hai s&
duoc chia déu, tirc 1a mdi bén phai bdi thuong mot nira thiét hai cho nguoi bi thiét hai.

Hai la, stc vat bj chiém hitu, st dung trai phap luat ma giy thiét hai. Trong
truong hop nay, TNBTTH cua CSH phat sinh khi CSH c6 16i trong viéc quan 1y stc
vat. Chinh vi CSH quan 1y khong t6t nén stc vat méi bi chiém hitu, sir dung trai phép
lut va gdy ra thiét hai. TNBT trong trudng hop nay khong xuat phat tir vic CSH
duoc quyén khai thac cong dung, huong hoa loi, lgi tirc do stc vat mang lai, ma phat
sinh tir sy vi pham nghia vu quan ly tai san cua CSH. Chinh vi¢c CSH khong quan 1y
tdt stc vat ciing 1a mot trong nhimg yéu t6 gian tiép tac dong 1am cho stic vat gay thiét
hai. D6i v6i trudng hop nay, CSH stic vat chi phai bdi thuong tuong tmg v6i mic do
16i cua minh, nhung phuwong thic BTTH trong truong hop nay lai 1a lién d6i boi
thuong. Viéc lién déi BTTH gitta CSH voi NCH, st dung trai phap ludt hoan toan do
phap luat quy dinh va cac bén khong dugc thoa thuan thyc hién viéc boi thuong riéng
r&. Mirc boi thudng cua mdi bén s& duoc xac dinh trong timg truong hop cu thé. Tuy
nhién, trong truong ndy, néu CSH chimg minh dwoc minh khong cé 18i trong viéc dé
stc vat bj chiém hitu, sir dung trai phép luat thi khong phai lién d6i bdi thudng.

C6 thé thiy, day 1a quy dinh mdi cua BLDS 2015 so voi BLDS 2005. Trong
BLDS 2005, TNBTTH trong truong hop niy thudc vé NCH, st dung trai phap luat.
Quy dinh ndy co tac dong dén ¥ thirc cua CSH, d6 1a ning cao trach nhiém cua CSH
trong viéc quan 1y chdt ché stc vit cia minh. Ngoai ra, quy dinh méi ndy con nhim
dam bao quyén loi cua nguoi bi thiét hai, boi vi nguoi bi thiét hai co thé lya chon chu
thé c6 kha ning dé yéu cau boi thuong mot cach nhanh chong va kip thoi.

Thir ba, trong truong hop stc vt tha rong theo tap quan. Khoan 4 Diéu 625
BLDS 2005 va khoan 4 Diéu 603 BLDS 2015 quy dinh: “Truong hop siic vdt thd réng
theo tdp qudn ma gdy thiét hai thi CSH siic vt dé phdi boi thuong theo tdp qudn
nhung khéng dwoc trai phap ludt, dao dirc xa héi”. C6 thé thdy, quy dinh nay hudng
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t6i viéc giai quyét hai vin dé: (i) chi thé BTTH chi c6 thé 1a CSH; (ii) Van dé BTTH
duoc ap dung theo tap quén & dia phuong. Vé van dé nay, NCS nhan théy mot s6 van
dé tOn tai nhu sau:

Mot la, viéc xac dinh nguoi chiu TNBTTH chi 1a CSH 1a khong phu hop. Méc
du viéc tha rong stic vat 1a hanh vi vi pham quy dinh phép ludt v& quan 1y, bao quan tai
san cua CSH (xem Diéu 5 Nghi dinh 167/2013/ND-CP xir phat vi pham hanh chinh
trong linh vguc an ninh, trat ty, an toan xa hoi), nén viéc CSH phai BTTH do gia stc
ma minh tha rong gy ra la hoan toan phu hop. Tuy nhién, trong trudng hop nguoi thi
ba hoan toan co 16i lam suc vat tha rong gay thiét hai thi viec BTTH dugc xac dinh
theo khoan 2 hay khoan 4, va trong trudong hop stc vat tha rong bi ngudi khac chiém
hiru, sir dung trai phap luat ma gay thi¢t hai thi TNBTTH dugc xac dinh theo quy dinh
tai khoan 3 hay khoan hay khoan 4? R rang, viéc 4p dung quy dinh nao dé giai quyét
van dé& BTTH do suc vat tha rong gy ra s& anh hudng dén viéc xac dinh chu thé phai
BTTH 1a CSH, nguoi thir ba hay NCH, str dung trai phdp luat dong vat.

Theo quan diém cua NCS, néu suc vat tha rong gay thi¢t hai ma co sy tac dong
ctia nguoi thtr ba thi TNBTTH duge xac dinh theo khoan 2 Diéu 603 BLDS 2015. Theo
d6, néu ngudi thir ba hoan toan c¢6 15i lam cho stic vat gy thiét hai thi ngudi thir ba phai
chiu TNBT. Piéu nay 1a hop 1y boéi vi vé nguyén tic, day 1a truong hgp BTTH do hanh
vi tdc dong cua nguodi thir ba [am cho dong vat giy thi¢t hai, do d6 ngudi thir ba phai
chiu trach nhiém d6i voi hanh vi ctia minh. Con viéc CSH tha rong suc vat thi duong
nhién phai chiu trach nhiém hanh chinh theo quy dinh tai diém ¢ khoan 1 va diém e
khoan 2 Piéu 5 Nghi dinh s6167/2013/ND-CP vé xir phat vi pham hanh chinh trong linh
vue an ninh, trat tu, an toan x3 hoi. Néu ngudi thir ba va CSH cung c6 16i thi phai lién
d6i BTTH. Diéu ndy ciing hoan toan hop 1y, béi vi trong truong hop nay CSH c6 16i
khong quan 1y tbt gia stic, con nguoi thir ba ¢ 15i tac dong lam gia stc gy thiét hai. Do
do, ho cung phai chiu TNBTTH cho nguoi bi thiét hai. Ngoai ra, néu stc vat tha rong bi
nguoi khac chiém hitu, sir dung trai phép ludt gy thiét hai thi vin d&¢ BTTH phai duogc
xac dinh theo khoan 3, va diéu ndy ciing dugc giai thich hoan toan nhu truong hop c6 su
tac dong cua nguoi thi ba.

Hai la, quy dinh vin dé BTTH do stc vat tha rong theo tap quan gdy ra chi duoc
giai quyét theo tap quan ciing khong hop 1y. Béi vi theo quy dinh tai Piéu 4 BLDS 2005
ciing nhu khoan 2 Piéu 3 BLDS 2015 v& nguyén tic thoa thuan, cac bén trong quan hé
BTTH do stc vat tha rong gay ra co quyén tu do, thoa thuin vé vin ¢& BTTH néu thoa
thuan do khong trai phap luat va dao duc xa hdi. Hon ntra, theo quy dinh tai biéu 3
BLDS 2005, ciing nhu khoan 2 Diéu 5 BLDS 2015, viéc ap dung tip quéan chi duoc dit
ra khi cac bén khong cé thoa thuan va phap luat khong c6 quy dinh. Do d6, quy dinh vé
viéc BTTH theo tap quan 1a trai v6i nguyén tac théa thuan (mot trong nhimg nguyén tic
co ban cua luat dan su) cling nhu nguyén tic vé viée ap dung tap quan.
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Tir nhitng phan tich & trén, NCS cho rang, can phai sira d6i, bd sung quy dinh tai
khoan 4 Piéu 603 BLDS 2015 nhiam hoan thién quy dinh nay theo hudng xic dinh
TNBTTH cua nguoi tht ba va NCH, sur dung trai phap ludt stc vat tha rong. Dinh
hudng stra d6i, bd sung cu thé NCS s& trinh bay trong chuong 3 ciia luan 4n.

* TNBT cuia cac chi thé khac:

Thtt nhat, trdch nhiém ciia NCH, sir dung hop phdp:

Khoan 1 Diéu 603 BLDS 2015 quy dinh: “NCH, sit dung siic vt phdi BTTH
trong thoi gian chiém hitu, st dung siic vt, trir truong hop cé théa thudn khac”. Day
13 quy dinh méi bd sung vao BLDS 2015. Quy dinh nay 1a hoan toan phu hop va da
khic phuc han ché ctia BLDS 2005.

NCH, str dung stc vat trong quy dinh nay duoc hiéu 1a nhimg ngudi duoc CSH
suc vat chuyén giao quyén chiém hitu, sir dung théng qua giao dich, vi du nhu ngudi
thué, nguoi muon stc vét, ngudi trong gitr suc vat, ... Theo d6, ho ¢ quyén chiém
hiru, st dung stc vat dé phuc vu cho céc nhu céu cua minh (lay stc kéo, 13y trimg,
sira, ...), hodc ho s& duoc huong mot khoan tién cong tir viéc quan 1y gia stc thay cho
CSH, hodc ho s& 1a ngudi c6 quyén quan ly, gidm sat hoat dong cua stic vat ma CSH
chuyén giao. Do d6, khi stic vat gy thiét hai thi ho phai chiu TNBTTH.

Néu chi dya vao quy dinh ndy c6 thé nhan thiy, co s trach nhiém cua NCH,
NSD stc vat khong phai 13 18i trong viéc quan 1y stc vat, ma 1a tir nhitng loi ich ma ho
duogc huong, hodc nhiing quyén ma ho dugc thyc hién trong thoi gian quan ly, st dung
suc vat. Pong thoi, chung ta thay rang phéap luat khong quan tdm dén viéc NCH, sir dung
stc vat ¢ 16i hay khong co 13i trong viéc quan 1y stc vat, ma chi can stic vat gy thiét hai
trong thoi gian ho quan 1y thi ho phai boi thuong. Tuy nhién, néu gitta CSH va NCH, sir
dung suc vat c6 thoa thuan, thi viec BTTH s€ dugc xac dinh theo thda thuan do.

Ngoai ra, theo quy dinh tai khoan 4 Piéu 603 BLDS 2015, néu stc vat bi chiém
hiru, str dung trai phap luat ma nguoi duge CSH giao chiém hiru, str dung stic vat c6 16
trong viéc dé stic vat bi chiém hiru, str dung trai phap luat thi phai lién d6i boi thuong
cung vo1 NCH, str dung trai phap luat. Pay ciing 1a quy dinh méi ctia BLDS 2015 so voi
BLDS 2005. Bdi voi trudng hop ndy, co s TNBT cua NCH, sir dung stc vat chinh 1a
16i ciia ho trong viéc quan 1y stic vat. Viéc ho duoc quan 1y, sir dung suc vat do CSH
chuyén giao khong chi 1a quyén ma con 1a nghia vu. Do ho quan 1y khong tot dan dén
suc Vit bi chiém hitu, st dung trai phap luat gay thiét hai thi ho phai BTTH la diéu
duong nhién. C6 thé thy, quy dinh ndy nhim ning cao ¥ thirc ciia NCH, sir dung stic
vét, dong thoi ciing gop phan bao dam cho TNBT duoc thuc thi mot cach tot nhat khi co
nhiéu chu thé cing phai bdi thuong.

Phép ludt cuia mot s6 nude trén thé gidi cling c6 quy dinh vé TNBTTH ciia NCH,
st dung dong vat. Diéu 1385 BO luat dan su Phap quy dinh: “... hodc NSD con vat phai
ganh chiu trach nhiém vé thiét hai do con vat gy ra”. Diéu 718 Bo ludt dan sy Nhat Ban
lai quy dinh chung vé “INBTTH cua NCH”. B9 luat dan sy Dic danh hin mét diéu
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(Piéu 834) dé quy dinh vé TNBTTH cua ngudi giam sat dong vat trén co sd hop dong
vo1 CSH. B0 ludt dan sy va thuong mai Thai Lan cling quy dinh TNBTTH cua “ngudi
thay mat CSH trong coi con vat” tai Piéu 433. Nhu vay, viéc BLDS 2015 bd sung quy
dinh v& TNBTTH cua NCH, sir dung suc vat cé thé coi 1a mot diém tién bd va da khéc
phuc han ché cua BLDS 2005. Pong thoi thé hién su thong nhét gitta nhimg quy dinh vé
quyén va nghia vu cia NCH, st dung tai san v6i phap luat vé BTTH do tai san gy ra.
Ngoai ra, sy bd sung ndy ciing thé hién sy tuong dong cua phéap luat Viét Nam véi phap
luat ctia mot s6 qubc gia co nén 1ap phap thanh van phat trién trén thé gioi.

Tha hai, trach nhiém cua NCH, su dung trai phap ludt:

Theo quy dinh tai khoan 3 Piéu 625 BLDS 2005 va khoan 3 Piéu 603 BLDS
2015: “Truong hop siic vt bi chiém hitu, sir dung trdi phdp ludt gdy thiét hai thi NCH,
sit dung trdi phdp ludt phdi boi thuong”. Day khong phai 12 quy dinh méi trong BLDS
2015, ma d6 1a su ké thira quy dinh trong BLDS 2005. Theo d6, ngudi nao chiém hitu,
st dung trai phap luat suc vat cua nguoi khac, ma sic vat gay ra thi¢t hai cho nguoi tha
ba, thi NCH, str dung trai phap luat sé€ phai BTTH cho nguoi thir ba.

NCH, sir dung trai phap ludt c6 thé dugc hiéu la nhimg NCH, sir dung stic vat cta
ngudi khac ma khong dua trén co s cac quy dinh phap luat vé chiém hitu, ciing nhu vé
st dung. Tirc 12 ho khong phai 1a dugce chiém hitu ¢é can clr phap luat theo mot trong
cac trudng hop duoc quy dinh tai Didu 183 BLDS 2005, va ciing khong thudc mot trong
cic chu thé c6 quyén sir dung tai san theo quy dinh tai DPiéu 193 va 194 BLDS 2005.
Ngay khi ho thyc hi¢n hanh vi chiém hitu, st dung suc vat cua nguoi khac thi da bi coi
la trai phap luat, va duong nhién trach nhi¢ém dan sy ctia ho da phat sinh tir thoi diém
thuc hién hanh vi, ké ca stc vat chua gdy ra thiét hai. Tuy nhién, néu suc vat chua gy ra
thi€t hai thi trach nhiém ctia ho vdi CSH, NCH hop phap khong phai 1a TNBT, ma co
thé 1a trach nhiém hoan tra stc vat va hoa loi, 1gi tuc. Trong trudng hop suc vat gy thiét
hai cho ngudi tht ba thi NCH, st dung trai phap luat phai bdi thuong thdm chi ho c6 thé
quan 1y chdt ché sac vat d6. TNBTTH khong phai 1a trach nhiém v&1 CSH, NCH hop
phép stc vat ma vo1 nguoi bi thi¢t hai. Hanh vi chiém hitu, st dung trai phap luat stuc
vat khong phai 14 nguyén nhan dan dén thiét hai, nhung hanh vi chiém hiru, str dung trai
phép luat suc vat co thé coi 1a da tao ra méi truong, diéu kién thuén loi dé suc vat gay ra
thi¢t hai. Do do, co s& chiu TNBTTH cua NCH, sur dung trai phap luat stuc vat chinh la
hanh vi chiém hitu, st dung trai phap luat stic vat ma ho da thuc hi¢n.

V& phuong thirc va mirc bdi thuong ma NCH, sir dung trai phap ludt sic vat
phai ganh chiu:

BLDS 2015 di ¢6 su bd sung ma NCS cho ring 1a hop 1y. Trong BLDS 2005,
trong truong hop stc vat giy thi¢t hai thi NCH, st dung trai phap luat suc vat phai tu
chiu TNBT toan bd thiét hai. Tuy nhién, khoan 3 BLDS 2015 lai quy dinh: “khi CSH,
NCH, su dung suc vdt co 16i trong viéc dé siic vt bi chiém hiwu, sir dung trdi phap luat
thi phai lién doi BITH”. Nhu vy, néu CSH, NCH, st dung suc vat khong quan ly tot
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suc vat, dan dén viéc stc vat bi chiém hiru, sir dung trai phap luat ma gay thiét hai thi
ho phai lién doi boi thuong vé1 NCH, sur dung trai phap ludt suc vat. Mtitc BTTH phuy
thuoc vio mirc do 16i ciia mdi bén va s& can cir vao timg truong hop cu thé. Quy dinh
nay la hop 1y boi vi néu CSH, NCH, su dung suc vat ma quan ly tot suc vat thi suc vat
s& khong bi ngudi khac chiém hiru, str dung trai phap luat, va s& khong c6 thiét hai xay
ra. Do d6, ca CSH, NCH, su dung suc vat va NCH, str dung trai phéap luat da cung co
16i trong viéc tao ra moi truong va diéu kién thuén loi cho stc vat gay thi¢t hai, nén ho
cung phai chiu trach nhiém lién d61 BTTH la hoan toan phu hop. Ngoai ra, quy dinh
nay cling ddm bao cho TNBT duogc thuc thi mgt cach nhanh chong, kip thoi.

Mot van dé khac ma NCS cho rang ciing can dit ra 1a trong truong hop stc vat
dang do mdt NCH, st dung trai phap luat, déng tho1 nguoi nay van thuc hién viéc
quan ly suc vat mot cach chat ch€. Tuy nhi€n, nguoi thir ba lai ¢6 hanh vi tac dong lam
cho stic vat gdy thiét hai thi ai phai bdi thuong va TNBTTH trong truong hop nay s&
duoc giai quyét theo quy dinh tai khoan 2 hay khoan 3? Pay 1a vin dé chua duoc dé
cap trong Bo luat dan sy 2005 cling nhu BLDS 2015. Theo quan diém cua NCS, trong
truong hop nay néu nguoi thir ba hoan toan c6 16i thi ho phai boi thuong toan bo thiét
hai, boi vi thiét hai xay ra trong trudng hop nay 1a do hanh vi ¢6 16i cua ngudi thir ba
da tac dong, kich dong suc vat gay ra thi€t hai, chtr suc vat khong tu nhién gay ra thiét
hai. Mac du suc vat dang do nguoi khac chiém hitu, st dung trdi phap luat, nhung thi¢t
hai khong phai do ty than suc vat gdy ra nén ho khong phai BTTH. Viéc ho chiém
hitu, st dung trai phap ludt thi phai chiu trach nhi€ém vdi CSH hodc NCH hop phap
chir khong chiu trach nhiém véi nguoi bi thi¢t hai. Tuy nhién, néu nguoi thir ba va
NCH, sir dung trai phap luat stic vat cing c6 18i thi phai lién déi bdi thuong cho ngudi
bi thiét hai. Qua nhiing phan tich nay, NCS cho rang, diy 1a quy dinh trong BLDS
2015 can phai duoc stra d6i, bd sung cho phu hop. Quan diém hoan thién cu thé s&
dugc NCS trinh bay trong chuong 3 cua luan an.

Nghién ctru phap luat cua mdt sd nuéc nhu Phép, Nhat, Buc, Thai Lan, NCS
nhan thdy rang, phap ludt cta cac qudc gia nay khong quy dinh trach nhiém ctua NCH,
str dung trai phap luat dong vat. Tuy nhién, diéu nay ciing khong néi 1én rang phap ludt
ctia cac qudc gia ndy khong chit chd nhu phap ludt Viét Nam, va ciing khong phai 1a
can cir dé khang dinh phéap luit cua qudc gia nao tién bo hon qudc gia ndo. Piu nay
chi don gian 1a thé hién quan diém 1ap phap ctia mdi qudc gia, dam bao sy phu hop cua
quy dinh phép luat v6i thuc tidn doi song xa hoi & qudc gia do.

Tha ba, TNBTTH cua nguoi thir ba:

Khoan 2 Diéu 625 BLDS 2005 va khoan 2 Piéu 603 BLDS 2015 quy dinh:
“Trwong hop nguwoi thir ba hodn toan cé 16i lam cho siic vdt gdy thiét hai cho nguoi
khac thi nguoi thir ba phdi BTTH; néu nguoi thir ba va CSH ciing ¢6 16 thi phdi lién
doi BTTH”.
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Nguoi thir ba duge nhic dén trong quy dinh nay khong phai 1a CSH, NCH, st
dung suc vat, ciing khong phai 1a NCH, st dung trai phap luat stic vat. Tai thoi diém suc
vat gdy thi€¢t hai, nguoi thir ba khong dugc xac dinh 1a ngudi dang quan ly, st dung suc
vat ma ho 1a ngudi thyc hi¢n hanh vi tdc dong, kich dong suc vat khién cho stc vat gay
thiét hai. Trong truong hop nay, sic vat khong tu nhién giy ra thi¢t hai ma do co tac
dong cta ngudi thir ba dan dén stc vat gay thiét hai, nén vi¢c stc vat gay ra thi¢t hai 1a
hoan toan bi dong. Chung khong chii dong tan cong ngudi va tai san, ma chi don gian 1a
dang thyc hi¢n mot hanh dong ty vé hodc chay trén khoi su tac dong cua ngudi thu ba,
nén su tac dong, kich dong cua nguoi thtr ba dugce coi 1a nguyén nhan dan dén viéc stc
vit gay thiét hai cho ngudi khac. V@ thuc chat, ddy 1a BTTH do hanh vi ctia ngudi thir
ba tac dong dén stc vat gy ra, chir khong chi don thuan 1a do suc vat tu giy ra. Do do,
co s¢ cua TNBTTH cua nguoi thir ba chinh 1a hanh vi tri phap luat ma ho thuc hién.

V& mirc bdi thuong va phuong thirc thuc hién bdi thudong ciia nguoi thir ba:

Ciing nhu di phan tich v& “TNBTTH cua CSH”, trach nhiém va phuong thirc
BTTH cua nguoi tht ba trong quy dinh ndy cling phu thudc vao tung truong hop cu
thé. Néu ngudi thir ba hoan toan c6 18i thi cho du 16i d6 1a ¢ ¥ hay vo ¥ thi ho ciing
phai chiu TNBT toan bd thiét hai mot cach ddc lap.

Tuy nhién, néu nguoi thir ba va CSH cing c¢6 13i thi trach nhiém cua nguoi thir
ba dugc xac dinh trén co s& muic do 16i ctia ho, va trong truong hop ndy, ho phai lién
ddéi voi CSH trong viéc BTTH cho nguoi bi thiét hai. Trong truong hop nay, mac du
ngudi thir ba va CSH duoc xic dinh 1a “cung c6 16i”, nhung 16i cta ho lai 1a khac
nhau. Trong d6, 16i ctia ngudi thir ba gin voi hanh vi tri phap luat tic dong lam stc
vat gy thiét hai, con 16i ctia CSH gin v6i viéc khong quan 1y tot stc vat nén ngudi thir
ba mdi ¢6 co hoi tiép xuc va tac dong dén stc vat, khién cho suc vat gay ra thi¢t hai.
Ngoai ra, viéc phap luat quy dinh ho phai lién déi bdi thuong cho ngudi bi thiét hai 1a
hop 1y, bai vi néu CSH quan 1y stic vat mot cach chit ché hodc ngudi thir ba khong tac
dong thi suc vit s& khong gdy ra thiét hai. Tac 1a giira viéc “khong quan 1y tot suc vat”
cua CSH véi viéc ‘tac dong dén stc vat” cua nguoi thir ba c6 mbi 1ién hé chit ché voi
nhau, ma néu thiéu mot trong hai yéu té nay thi stic vat khong giy ra thiét hai.

Mot van dé ciing can ban luan d6 1a trong truong hop stc vat dang do NCH, sir
dung suc vat quan 1y hodc dang do ngudi khac chiém hitu, st dung trai phap luat ma
nguoi thir ba lai tac dong lam cho suc vat gay thi€t hai thi TNBT thudc vé ai? bay la
van dé ma ca BLDS 2005 va BLDS 2015 déu khong dé cap. Van dé nay NCS ciing da
dua ra quan diém khi phén tich v& TNBTTH cua NCH, st dung hop phdp va cta
NCH, st dung trai phap ludt. Theo d6, can xem xét hai truong hop: (i) néu nguoi thi
ba hoan toan c6 16i 1am cho suc vat gy thiét hai cho ngudi khic thi phai BTTH; (ii)
néu ngudi thir ba va NCH, str dung hoic NCH, st dung trai phap luat cung c6 16i thi
ho phai lién d6i BTTH. Do d6, quy dinh tai Piéu 603 BLDS 2015 can duogc sira d6i
cho phi hop. Quan diém sira d6i NCS sé trinh bay cu thé & chuong 3 cua luan an.
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Phép ludt cua hau hét cic qubc gia ma NCS tim hiéu va nghién ctru dé khong co
quy dinh cu thé vé& trach nhiém cua ngudi thir ba. Chi c6 mot vai qudc gia, trong d6 ¢
Thai Lan dé& cap dén TNBTTH cuia ngudi thi ba. Diéu 433 Bo luit dan su va thuong
mai Thai Lan quy dinh: “Ngwoi chiu trach nhiém theo quy dinh tai doan trén co thé thuc
thi quyén doi boi hoan chéng lai ngwoi da kich déng, hodc khiéu khich con vt trdi
phép, hodc chong lai nguoi CSH ciia con vit khdc da gdy nén sw kich déng hodc khiéu
khich @6”. Béi chiéu giita quy dinh nay v6i quy dinh tai khoan 2 Piéu 603 BLDS 2015
cua Viét Nam, c6 thé nhan théy mot s6 diém khac biét sau:

Mot la, theo quy dinh cua phap luat Viét Nam, néu nguoi thtr ba co 161 tac dong
lam cho suc vat gay thiét hai thi ngudi thi ba phai truc tiép bdi thuong cho nguoi bi
thiét hai. Tuy nhién, theo quy dinh cua phap luat Thai Lan, ké ca ngudi thir ba co 15
kich dong hoac khiéu khich lam cho suc vat gay thi¢t hai thi TNBT truc tiép van thudc
vé CSH hodc nguoi thay mat CSH trong coi con suc vat. Véi diém khac biét nay cho
thay, phap luat dan sy Thai Lan wira ¢6 uu diém, vira c6 han ché so véi phap luat Viét
Nam. Cu thé: (i) wu diém dugc thé hién & chd viéc quy dinh CSH, nguoi trong coi suc
vat phai chiu trach nhiém s& tao diéu kién thuan loi cho ngudi bi thiét hai c6 thé tién
hanh khoi kién yéu cau boi thudng mot cach nhanh chong. Boi vi, viée xac dinh ngudi
thir ba kich dong hodc gy ra mot su khiéu khich va viéc chimg minh 16i ctia ho trong
nhiéu trudong hop 1a rat khé khin.Theo d6, ngudi bi thiét hai chi can xac dinh dugc
CSH, ngudi trong coi stc vat 1a cd thé yéu cau bdi thuong; (ii) nhwoc diém thé hién &
chd s& din dén qua trinh t6 tung kéo dai. S& phai trai qua it nhat hai lan khoi kién va
giai quyét tranh chip méi c6 thé két thuc su viée. Boi vi, rd rang, CSH, nguoi trong
coi stc vt mudn yéu cau bdi hoan duoc giai quyét thi phai chimg minh minh d3 boi
thuong cho nguoi bi thiét hai, ma viéc chimg minh nay chi c6 thé thuc hién duoc khi
ho da bdi thuong cho ngudi bi thiét hai, dong thoi ho phai ching minh 18i cta ngudi
thir ba. Tuy nhién, trir truong hop gitta CSH hodc nguoi trong gilr suc vat voi nguoi bi
thiét hai c6 thoa thuan voi nhau va khong yéu cau Toa giai quyét thi viéc khdi kién va
quéa trinh tranh tung méi khong dién ra hai lan, nhung thyc chat thi qua trinh BTTH
van dién ra hai giai doan ddc lap khac nhau.

Hai la, theo phap ludt Viét Nam, TNBTTH cua nguoi tht ba c6 thé 1a trach
nhiém doc 1ap néu nhu ho hoan toan c6 13i, hodc ¢ thé 1a trach nhi¢m lién d6i boi
thudng néu nhu CSH, NCH, sir dung stic vt ciing ¢6 18i. Tuy nhién, theo phap luat Thai
Lan, ¢ thé hiéu réng nguoi thur ba s€ phai gian tiép chiu trach nhiém toan bd thiét hai.
Phép luat Thai Lan khong quy dinh vé trach nhiém lién déi, ma lai phan dinh rach roi
gitra trach nhi€m cua nguoi thir ba vdi CSH hoac nguoi trong coi suc vat. Theo do, hodc
1a chit thé nay c6 18i hogc 14 chit thé kia c6 15i va phdi chju trach nhiém mét minh chu
khong c6 trudng hop ca hai cung ¢6 161 va phai lién d6i boi thuong.
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b3. Can cir logi trir trach nhiém boi thuong

Vé mit thuat ngtr, co thé hiéu réng can cu loai trur trach nhiém 1a nhitng can cr
ma theo do, CSH, NCH, st dung suc vat khong phai chiu TNBTTH do stc vat gy ra.
V& van dé nay, c6 su khac biét gitra BLDS 2005 va BLDS 2015. Trong BLDS 2005, chi
c6 mdt can cu loai tru trach nhi€ém va can cur nay dugc quy dinh truc tiép tai khoan 1
biéu 625 d6 1a “nguoi bi thiét hai hoan toan co 1i trong viéc lam suc vdt gay thiét hai
cho minh”. Trong BLDS 2015, can cu loai trir TNBT khong duoc quy dinh truc tiép
trong Di¢u 603 ma quy dinh chung trong khoan 2 Piéu 584 BLDS 2015. Theo d6, néu
khong c6 thoa thuan va luat khong c6 quy dinh gi khac thi TNBTTH do suc vat gay ra
duoc loai trur theo 2 céan cu: (1) do sy kién bét kha khang; (i1) hoan toan do 16i cua bén bi
thiét hai. Viéc ching minh sy kién béat kha khang hoac hoan toan do 16i cua nguoi bi
thi¢t hai 1a nghia vu cia CSH, NCH, stir dung stc vat. Néu ho khong thé chirng minh c6
mdt trong hai can ¢t ndy xay ra thi ho phai chiu TNBT néu stc vat gy thiét hai.

Nhu vay, chi khi xdy ra sy kién bat kha khang hoac nguoi bi thiét hai hoan toan
c6 16i thi TNBTTH méi dugc loai trir. Trong truong hop ngudi bi thiét hai cling c6
mot phan 16i thi TNBTTH s& khong duoc loai trir, nhung ho c6 dugce bdi thudng toan
bd hay khong ciling la van dé& can xem xét. NCS nhin théy co su khac biét gitra hai
BLDS 2005 va 2015 vé van dé nay. Cu thé:

Trong BLDS 2005, truong hop “ngudi bi thi¢t hai cling c6 mdt phén 16i” duge
quy dinh trong mot truong hop BTTH cu thé (Piéu 617). Dya vao quy dinh cta Piéu
617 ching ta c6 thé hiéu rang tinh than cua diéu nay l1a chi 4p dung voi truong hop
thi€¢t hai do hanh vi giy ra (Vi du A phong nhanh, vuot au lao vao B di nguoc chiéu),
chtr khong &p dung voi truong hop thi¢t hai do tai san n6i chung, suc vat ndi riéng gay
ra. Boi vi, trong Piéu 617 su dung 13p lai hai lan cum tir “nguoi gay thiét hai” cha
khong st dung cum tir “ngudi phai bdi thuong”. Do do, c6 thé hiéu theo tinh than cta
BLDS 2005, khi stuc vit gdy thiét hai thi hodc 1 s& bdi thudong theo nguyén tic bdi
thuong toan by hoac 1a TNBT s& dugc loai trur, chir khong cé truong hop nguodi bi stc
vit gdy thiét hai chi dugc bdi thudng mot phan vi ciing c6 mot phan 16i. Tuy nhién,
trén thuc té, khi giai quyét van dé BTTH do suc vt gdy ra, Hoi dong xét xtr van 4p
dung quy dinh tai Diéu 617 BLDS 2005 dé xac dinh 15i cua nguoi bi thiét hai. Phan
quyét ctia Hoi dong xét xtr dwa ra c6 thé phu hop v6i 18 cong bang, nhung lai khong co
co s phap 1y rd rang.

Khac voi BLDS 2005, két cdu cua BLDS 2015 dd ¢6 nhiéu thay doi. Cu thé 1a
truong hop “ngudi bi thiét hai ciing c6 15i” khong con dugc thiét ké thanh mot truong hop
cu thé vé BTTH nita, ma di duoc quy dinh thanh nguyén tic chung vé BTTH tai khoan 4
Diéu 585 d6 1a: “Khi bén bi thiét hai ¢ 16 trong viéc gdy thiét hai thi khong duoc boi
thirong phan thiét hai do 16i ciia minh gdy ra”. Quy dinh nay thudc muc nhitng quy dinh
chung vé BTTH. Theo logic thi nhiing quy dinh chung s& 4p dung voi ca trudong hop
BTTH do hanh vi va do tai san gay ra. Do d0, khi nguoi bi thiét hai c6 mot phan 16i thi
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ho s€ khong duoc boi thuong phﬁn thiét hai do 16i ctia minh gy ra. Nhu vay, c6 thé
hiéu 14 tinh than ctia BLDS 2015, viéc nguoi bi thiét hai ciing c6 mot phan 18i khong
phéi 12 can ct loai trir TNBTTH, nhung lai 1a mot trong nhiing can cir dé xac dinh muc
boi thuong twong tmg ma CSH, ngudi quan 1y, str dung stc vat phai ganh chiu. Pay 1a
su thay doi hop 1y, bai vi theo 18 cong bang thi bat ki cha thé nao cling phai chiu trach
nhiém vé 13i ctia minh.

Theo quy dinh tai khoan 1 Piéu 625 BLDS 2005, cin ct loai trir chi ap dung
d6i voi CSH suc vat chir khong ap dung d6i véi cac chi thé khac. Tuy nhién, theo quy
dinh trong khoan 2 Piéu 584 BLDS 2015, céan ct loai trirt TNBT s& duoc ap dung voi
ca CSH, NCH suc vat. Van dé ¢ chd, NCH duoc dé cap ¢ day 1a NCH hop phap hay
ca NCH trai phép luat? Theo quan diém cia NCS, vi quy dinh phap luat khong xac
dinh cu thé nén“NCH” trong quy dinh ndy phai dugc hiéu bao gdm ca NCH c6 cén cir
va NCH tréi phéap luat.

Nghién ciru phap ludt cia mot sé qudc gia, NCS nhan thiy sy khac biét trong
céc quy dinh lién quan dén can ct loai trir INBTTH, cu thé nhu sau:

Phap ludt dan su cua Phap khong quy dinh cdn ctr loai trur trach nhiém cua
CSH, NSD d6ng vt noi chung (trong d6 gdom ca stc vat), tirc 1a ho phai chiu trach
nhi¢ém trong moi truong hop dong vat gay ra thi¢t hai, bat ké ho co 15i hay khong c6
16i trong viéc quan 1y dong vat. Diéu nay cho thidy, TNBTTH do dong vat gay ra theo
quy dinh ctia phap luat dan su Phap khong xuat phat tir 16i ma xuat phat tir nhiing loi
ich ma ho dugc huong tir viéc st dung dong vat.

Phép luat dan sy Nhat Ban ciing khong quy dinh cu thé vé can c@r loai trir
TNBTTH do dong vat (trong d6 cd suc vat) gy ra, nhung lai quy dinh truong hop NCH,
nguoi cham séc dong vat khong phai BTTH. Theo do, Diéu 718 Bo luat dan sy Nhat Ban
quy dinh: “NCH dong vat phai BTTH do nd gy ra cho ngudi thi ba; song diéu nay
khong ap dung néu NCH di bao quan nd v6i sy quan tdm dtung mirc phu hop v6i dic tinh
va ban chit cta dong vat”. Viéc NCH khong phai BTTH theo quy dinh nay don gian chi
12 do NCH d4 tuan thu quy dinh vé quan 1y dong vat va ho khong bi coi 14 ¢6 161 khi dong
vit gy thiét hai. Theo do, néu khong c6 day du cac diéu kién lam phat sinh TNBTTH thi
viéc NCH khong phai bdi thuong 12 mot 18 tat nhién.

Phép luat dan sy cua Puc dua ra can ctr loai trur trach nhiém khac nhau gitra cac
chu thé. Theo quy dinh tai Piéu 833 B ludt dan sy Duc, TNBTTH cua nguoi nudi gitr
dong vat (bao gém ca suc vat) duogc loai trur khi ¢6 hai diéu kién sau: mdr la, thiét hai
giy ra boi vat nudi trong nha nhim phuc vu nghé nghiép, hoat dong kinh té hodc sinh
séng cua nguoi nudi gitt dong vat; hai la, ngudi nudi gitr dong vat da tuan theo su can
trong can thiét khi giam sat dong vat hodc thiét hai van xdy ra ké ca khi d3 van dung su
can trong nay. Diéu 834 B6 luat dan sy Puc lai dua ra cin c loai trir trach nhiém ddi
Vi nguoi giam sat dong vt theo hop dong voi ngudi nudi gitr. Theo d6, ngudi giam sét
dong vat s€ dugc loai trir TNBT néu nguoi giam sat da tuan theo su cén trong can thiét
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khi giam sat dong vat hodc thiét hai van xay ra ké ca khi da van dung su cén trong. Nhu
vay, theo phdp luat dan sy Puc, TNBTTH do dong vat giy ra cd dugc loai trur hay
khong phu thudc vao sy can trong hodc khong céan trong trong viéc quan 1y dong vat.
Suy rong ra, co thé hiéu rz:ing, theo phap luat dan sy Puc, 15i 1a duoc coi 13 co s& cua
TNBTTH do dong vat gay ra.

Ciing gidng nhu phdp luat dan su cua Puc, phap luat Thai Lan ciing quy dinh
van dé loai trirt TNBT trén co s& su cén trong hoac bét can ctia CSH hodc nguoi trong
coi dong vat (gom ca thu dir). Theo Piéu 433 B luat dan su va thuong mai Thai Lan,
CSH hodc nguoi thay mat CSH trong coi dong vat s€ khong phai chiu TNBTTH do
dong vat giy ra néu chimg minh dugc 1a minh di trong nom cén than con vat d6 phu
hop v6i loai va tinh chat ciia n6 hodc hoan canh khéc, hodc chimg minh duoc 1a ton
thit d6 co6 thé van xay ra bat chip su trong nom can than noi trén.

Nhu vdy, c6 thé nhan thiy rang phap ludt ctia hdu hét cac nude duoc nghién ciu
déu quy dinh cin ctr loai trir TNBTTH do dong vat (gom cé suc vat) gy ra, va co s cua
viéc loai trir ndy déu xuét phat tir trach nhiém quan 1y ciia CSH hodc ngudi duoc giao
quan 1y, giam sat dong vat. Néu CSH, nguoi quan 1y, gidm sat dong vét tuan tha day du
cac quy dinh lién quan dén viéc giam sat, quan 1y dong vat thi khong phai chiu TNBT
néu dong vat gy thiét hai. Nguoc lai, sy bat can trong quan 1y dong vét 13 cin cir xac
dinh TNBT cua ho do dong vat giy ra. Nhitng quy dinh nay c6 sy khac biét voi phap
luat Viét Nam, boi theo quy dinh phap luat Viét Nam, TNBTTH do tai san ndi chung,
stc Vit nodi riéng gay ra phat sinh khong chi tir sy vi pham vé quéan 1y, ma con dua trén
co s& cac quyén ma CSH, NCH, st dung stc vat dugc thyc hién. Do do, ngay ca khi
CSH khong c6 15i thi van phai BTTH néu stic vat thudc so hitu ciia minh gay thiét hai
cho nguoi khac.
2.2.2.2. Béi thuong thiét hai do thi dir gdy ra

Trong ca BLDS 2005 va BLDS 2015, tht dit déu duoc xép vao nhoém cac loai
ngudn nguy hiém cao do. Do d6, mic du thu dit ciing 13 dong vat ndi chung, nhung
trong ndi dung phan nay, NCS khong di vao phan tich thuc trang phap ludt ciing nhu
thuc tién 4p dung phap luit vé BTTH do thu dit gdy ra, ma chi tdp trung 1am rd nhimg
dac trung cua thu dit so véi cac loai dong vat khac - co so dé co thé xép thu dir vao mot
trong cac loai ngudn nguy hiém cao do. Ngoai ra, NCS ciing chi ra nhitng diém tuong
ddng va khac biét gitta TNBTTH do thu dit gdy ra voi stic vat gdy ra.

a. Khai niém, ddc diém cua thi dir

“Tha dir” 1a mot cum tir duoc nhic dén trong Bo luat dan sy tai Diéu 623 nhu
mot trong nhitng loai nguén nguy hiém cao d6. Tuy nhién, ciing nhu nhitng ndi dung
da trinh bay khi dua ra khai niém dong vat, “tha dit” khong dugc dinh nghia mdt cach
r0 rang vé mit phap 1y, ma n6 chi 1a mot trong nhitng khai ni¢m vé mit sinh hoc, mot
thuat ngit vé mit ngon ngit. Dén thoi diém hién nay, khong c6 nhiéu tac gia nghién
ctu cu thé vé TNBTTH do thé dir gdy ra. Hau hét cac nghién ctu (néu cd) chi tap
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trung vao nghién ctru quy dinh chung vé TNBTTH do ngudn nguy hiém cao do gy ra,
ma trong d6 tha dir ciling chi duogc dé cap dén nhu mét loai nguén nguy hiém cao do.
Do d6, hau nhu chua c6 mot cong trinh khoa hoc Ve phap 1y nao dua ra khai niém cu
the vé tha di.

Theo tir dién Tiéng Viét, thu dit duogc hiéu 13 “cac loai thu hay an thit thi khac,
doi khi an ca nguoi nhu: Hum, beo, chd soi, ...” [112; tr.1270]. Trong gido trinh Luat
dan sy (tap 2) cua Truong Pai hoc Luat Ha No6i, khai ni¢m tha dir duoc hiéu nhu sau:
“Thu dir 1a dong vat bac cao, c6 1ong mao, co tuyén v, no0i con béng sita, 16n, rat di, c6
thé 1am hai nguoi (trich trong Tir dién Tiéng Viét ctia Nxb Pa Néng), vi du: hd, bao, su
ttr, gau ...[91; tr.334]. Ngoai ra, thu dit cling duoc hiéu 1a “tha 16n, rat dir” [142; truy
cap ngay 04/5/2016] hay “loai tha 16n, rat dir nhu hé, bao, ..., c6 thé 1am hai con ngudi”
[143; truy cap ngay 04/5/2016].

Nhu viy, khai niém tha dir dugc dé cap dén rat nhiéu tai liéu khac nhau (bao
g0m ca nhitng tai liéu dudi dang sach va nhiing tai lidu truc tuyén). C6 thé nhan thay
mot diém chung vé thu dir trong cac khai niém nay dé 1a cac khai niém nay déu hudng
t6i khang dinh thi dir 13 loai dong vAt ma con ngudi chua thé “thudn dudng”. Tic 1a
con ngudi chua thé 1am cho ching mat di hodc giam di tinh hung dit. Trén thyuc té, con
ngudi van nudi dudng cac loai tha dir ndy va st dung vao nhitng muc dich nhat dinh
(Vi du nuoi géu dé léy mét, nudi hd va sir tir dé hudn luyén lam xiéc, ...). Tuy nhién,
d6 khong phai 13 hoat dong thuan dudng thu dir ma do chi 1a con nguoi da sir dung cac
cong cu nham “ché ngy tam thoi” ban tinh hung dit cta ching, va chi can mot so ¥
nho, nhitng loai thu dir ndy c6 thé gy thiét hai cho chinh ban than ngudi nudi dudng
ciing nhu cac chu thé khac. Tir nhitng phan tich ndy, theo quan diém cua NCS khai
niém tht dit ¢6 thé duge hicu nhu sau:

“Thu dir la mot trong nhitng loai dong vat an thit, rat Iém, chwa dwgc con nguoi
thudn héa, hoat déng mang tinh ban ndang cao, c¢é thé gdy thiét hai cho con nguoi va
cac loai dong vat khac”.

Trén co so khai niém ndy, NCS nhén thdy rang tha dit khong nhitng c6 day du
cac dic diém cua dong vat ma con co6 nhiing dac diém dic trung cé thé phén biét voi
cac loai dong vat khac nhu sau:

Thir nhdt, tha dir 13 mot ngudn nguy hiém cao d6. Piac diém nay xuit phat tir
quy dinh tai khoan 1 Piéu 623 BLDS 2005 ciing nhu khoan 1 DPiéu 601 BLDS 2015.
Theo d6, thu dit dugc liét ké vao danh muc cac loai ngudn nguy hiém cao do. Pay la
dic diém khac biét cua tha dir voi cac loai dong vét khac. Cac loai dong vat khac ciing
c6 thé 1a nguon gy nguy hiém cho con ngudi va mdi truong xung quanh, nhung véi
muc do khong cao nhu thu dir;

Thir hai, tha dir 13 nhitng loai dong vat 16n. Nhu da phan tich & phan 2.1.1, dong
vat bao g(‘A)m cé4c loai sinh vat c6 thé tu cir dong, nghia 1a dong vat co thé bao gém cac
loai v6i nhing kich thudc khac nhau. Tuy nhién, nhu hau hét cac khai niém di dugc
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trich & & trén, tha dit chi bao gom nhimng loai dong vt to 16n. Pay 1a mot trong nhiing
dic diém cho thiy kha ning giy nguy hiém cho con ngudi va mdi trudng xung quanh
cua tha dit 1a rét cao;

Thir ba, thu dir 14 nhitng loai dong vat rat hung di, tic 14 “sin sang gy tai hoa
cho con ngudi mot cach déng s¢”. Nhu da li¢t ké ¢ trén, thu dir bao gém céc loai dong
vat 16n nhu hd, béo, sir ti, géu, ... PBay 1a nhitng loai dong vat c6 ban tinh hung di, luoén
ludn sin sang tat cong bat cr muyc tiéu ndo & gan hodc & trong tim ngdm cua chung.
Diéu nay xudt phat tir ban ning sin mdi von c¢6 ma tao hda da ban cho ching. Ngay ca
khi cac muc tiéu khong co biéu hién de doa hodc tin cong chung, thi ching ciing san
sang tan cong muc tidu. Pay ciing 1a mot trong nhitng dic diém gitp phan biét tha di
véi cac loai dong vat nudi trong nha. Hau hét cac loai dong vat nudi trong nha chi tan
cong con ngudi ciing nhu cac muc tiéu khac khi bi de doa. Hoat dong tan cong cia
ching chi yéu 1a nhdm ty vé. Nhung hoat dong tin cong cua tha dir khong nham tu vé
ma d6 1a nhitng hoat dong tan cong mot cach chu dong.

Thir twr, thi dit 12 nhimg loai dong vat chua dugc con ngudi thuan dudng dé
nudi trong nha. Trai qua lich sir phat trién cua minh, con ngudi dan chinh phuc tu
nhién, bat ty nhién phuc vu cho céc nhu ciu ctia minh. Trong do6 vi¢c san ban va
thuan dudng dong vit hoang di thanh vit nudi trong nha 1a mot trong nhiing hoat
dong c6 tinh lich st cua loai nguodi. Cac loai dong vat hoang da khi da dugc con
nguoi thudn dudng thi déu séng than thién véi con ngudi. Tuy nhién, cho dén thoi
diém hién nay, con nguodi chua thé thuan dudng dugc céac loai thu dir. Mac du, rat
nhiéu t6 chirc, ca nhan hién dang nudi nhét mot sé loai thu dit, nhung d6 ciing khong
phai 1a hoat dong thuin dudng thu dit, ma chi 13 viéc ché ngy tam thoi ban tinh hung
dir ctia ching. Puong nhién, ban than cac loai thu dit khi bi nudi nhét thi ban ning
tinh loai cua ching cang cao, nén trong qua trinh nudi nhdt, cac chu thé phai bao
quan va trong gitt hét stc can trong. Chi cdn mot so suit nho ciing c6 thé giy ra
nhitng thiét hai cho chinh CSH ciing nhu céc chu thé xung quanh.

Thir nam, tha dir 13 loai dong vat c¢6 thé vuot khoi tim kiém soét ctia con ngudi
ngay ca khi con nguoi dang truc tiép kiém soat chung. Thong thudng, nhig loai dong
vat di dugc thuén dudng s€ lanh tinh hon va thuong chép nhan su kiém soat cia con
nguoi, tac 1a hau hét cac loai dong vat duoc thuin dudng nudi trong nha khong thé
vuot khoi tam kiém soat cua con nguoi ngay ca khi con nguoi dang khong truc tiép
quan 1y chung (vi dy: trau, bo nhét trong chudng thuong khong co phan Gmg vuot ra
ngoai). Trong khi do, thu dit 1 loai dong vat “khong chap nhan” su kiém soat ctia con
nguoi, ching ludn c¢é y thirc phan khang lai trudc su quén ly cta con nguoi. Ngay ca
khi dang ndm trong sy kiém soat ctia con ngudi, nhung chi cdn mot so ¥ nhd cua ngudi
quan 1y, thu dir s& vuot khoi tim kiém soat, tham chi tin cong ca ngudi dang quan 1y.
Pay chinh 1a dic diém cho thdy viéc quan 1y chat ché thu dir 13 vd cung quan trong,
khong thé ¢ bat ctr mot sy lo 13 ndo trong viéc quan 1y thu dir.
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b. Nhitng diém twong dong va khdc biét véi boi thuwong thiét hai do siic vt gdy ra

Qua viéc phan tich cac quy dinh vé TNBTTH cua cac cha thé khi stic vat gay
thiét hai, cung v&1 vi€c nghién ctru cac quy dinh c6 lién quan dén BTTH do thu dix gay
ra, NCS nhan thay nhitng diém tuong dong va khac biét giita BTTH do suc vt gy ra
vo1 BTTH do thu dir gdy ra nhu sau:

Thir nhdt, nhimg diém twong dong:

Mot la, v& chi thé chiu TNBT, ca hai truong hop déu xac dinh chu thé chiu
TNBTTH bao gdm CSH, NCH sir dung (gdm ca NCH sir dung trai phap luat);

Hai la, vé yéu t6 18i ctia chu thé phai bdi thuong, cé hai trudng hop déu hudng t6i
vigc xac dinh TNBT cua CSH, nguoi dugc giao chiém hiru, str dung khong dua vao 16i,
ttrc 14 cha thé phai bdi thuong ngay ca khi khong c6 18i. Néu ho phai bdi thuong khi ¢ 15
thi 151 trong trudng hop d6 chi 1a can ctr xac dinh ho c6 phai lién d6i bdi thuong véi NCH,
st dung trai phap luat hay khong, ma khong phai 1a can ctr xac dinh TNBT doc 1ap;

Ba 1d, vé can cu loai trir trach nhiém, ca hai truong hop chu thé déu duoc loai
trur khi xdy ra su kién bat kha khang.

Thir hai, nhimg diém khac biét:

Mot la, vé chi thé chiu TNBT, khi suc vat gay thiét hai, ngoai CSH, NCH, su
dung suc vat (bao gom ca NCH, sir dung trai phap luat), chu thé phai BTTH con bao
g0m ca nguoi thir ba tac dong lam suc vat gy thiét hai. Trong khi do6, khi thu dir gy
thiét hai, viéc xac dinh trach nhiém cua nguoi thir ba khong dat ra. Vé thuc té, viéc
nguoi thir ba tic dong lam tha dir gy thiét hai cho ngudi hau nhu khong xdy ra, boi vi
trach nhiém quan 1y tha dir ctia CSH khong cho phép trudng hop ndy xay ra trén thuc té.
Néu thuc té xay ra truong hop nay, thi kha ning tha dit gy ra thiét hai cho ngudi thir ba
tac dong s€ cao hon la gay thiét hai cho nguoi khac, va khi d6 CSH s€ bi xac dinh 1a
khong quan 1y chit ché thu dit, dé cac chu thé khéc tiép xtc v6i tha dit, va CSH sé& phai
chiu TNBTTH néu 16i ctia ngudi thr ba 13 161 vo y.

Hai la, vé can ctr loai trir TNBT, c6 thé thdy nhitng diém khéc biét sau:

(i) khi stc vat gay thiét hai, TNBT duoc loai trir trong hai truong hop do 1a do su
kién bat kha khang hoac hoan toan do 16i cua nguoi bi thi€t hai. Tuy nhién, khi stic vat
gay thiét hai, cha thé duogc loai trir theo 3 cin cir d6 1a do sy kién bat kha khang, do xay
ra tinh thé cdp thiét, hoan toan do 161 ctia nguoi thu ba.

(ii) vé can ctr loai trir hoan toan do 16i ciia nguoi bi thiét hai, ddi v6i truong hop
tht dit gdy thiét hai, 181 ndy c6 thé 13 ¢d y hodc vo ¥ thi TNBTTH ciing déu duogc loai
trir. Tuy nhién, d6i v6i truong hop thu dit gdy thiét hai, 15i ctia ngudi bi thiét hai phai
lacd y hoan toan thi TNBT mo1 duoc loai trur.

(iii) vé cha thé duogc loai trir TNBT khi xay ra cac can cir loai trir. Theo két céu
cac quy dinh vé BTTH, can cir loai trir TNBTTH do suc vét gy ra dugc ap dung quy
dinh chung & biéu 584 BLDS 2015, theo d6, khi xay ra can cu loai trir TNBT, cac chu
thé déu duoc loai trir TNBT. Tuy nhién, can cu loai trrt TNBTTH do thu dir giy ra
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duoc quy dinh riéng tai khoan 3 Diéu 603 BLDS 2015, theo d6 chi ¢c6 CSH va ngudi
dugc CSH giao chiém hitu, st dung thi dir dugc loai trir trach nhiém khi xay ra cac
can cu loai tru.

c. Thue trang phdp ludt va thuec tién dp dung

Maic du 1a mdt trong cac loai dong vat c6 kha nang gy thi¢t hai cho con ngudi,
nhung theo quy dinh phép luat Viét Nam, tha dir dugc xac dinh 1a mot trong cac loai
ngudn nguy hiém cao d6. Theo d6, khi thii dir gay thiét hai, viéc xac dinh chua thé chiu
TNBT, cén c loai trir TNBT va cac van dé phap 1y khac s& dua trén co s quy dinh vé
BTTH do ngudn nguy hiém cao do giy ra. Nhimg noi dung cu thé dd dugc NCS phan
tich trong muc 2.1 chuwong 2 v& BTTH do ngudn nguy hiém cao d¢ giy ra. Do do,
trong tiéu muc nay, NCS s& khong phan tich lai cac quy dinh c6 lién quan. Két qua ctia
nhitng phan tich, danh gid quy dinh phap luat v& BTTH do ngudn nguy hiém cao do
gay ra cling dugc str dung véi truong hop thu dit gy thiét hai.
2.2.2.3. Béi thuong thiét hai do cdc loai ddng vit khéc gy ra

BLDS 2005 ciing nhu BLDS 2015 chi ¢6 quy dinh cy thé vé TNBTTH do tha
dir va suc vat gay. Pay la nhiing loai dong vat thuong xuyén giy ra thi¢t hai cho con
nguoi cling nhu moi trudng xung quanh. Diéu nay cho théy, viéc quy dinh chat ché va
chi tiét vé van ¢é BTTH do tha dir va stc vit giy ra 1a vin dé quan trong, anh huong
dén viéc bao vé quyén va loi ich hop phap ciia cac chi thé.

Thuc té cho thﬁy, ngoai thi dir va stic vat, mot sb loai dong vat khac ciling tiém
an nguy co gy thiét hai cho con nguoi va tai san, vi du nhu: cac loai gia cam (ga, vit,
ngan, ngdng, ...), chim, cac loai bo sat (trin, rdn, c4 siu, ...), vat nudéi dudi nudc, cac
loai con trung nhu ong, ... Tuy nhién, nhitng loai dong vat nay thuong it kha niang gay
ra thiét hai hon tha dit va suc vat. Diéu nay la do ban nang tinh loai cling nhu moi
truong séng ciia ching khién cho ching thudng it xuit hién ¢ nhimg noi c¢6 con ngudi
sinh sdng hodc thuong tim cach lan trén khi gip con ngudi. Nhung khong thé khang
dinh nhiing loai dong vat nay khong bao gio gay ra thiét hai cho con nguoi cling nhu
moi1 truong xung quanh, dac bi¢t khi nhitng loai dong vat nay duoc nhiéu ca nhan, ho
gia dinh chan, nuéi vi muc dich kinh té hodc cac muc dich khac. Khi nhiing loai dong
vat nay dugc nudi trong cac hd gia dinh ma gay thi€t hai cho con nguoi va tai san, thi
viéc van dung co s& phap 1y dé budc CSH, nguoi quan 1y nhimng loai dong vat nay phai
boi thuong 12 mot vin dé can dugce xem xét.

Trong BLDS 2005, chi ¢6 hai diéu ludt quy dinh vé& van dé bdi thuong do dong
vit gdy ra, d6 1a BTTH do thi dit giy ra tai Diéu 623 va BTTH do stc vit giy ra tai
Piéu 625. Ngoai hai Piéu luat nay, khong cé mot quy dinh nao coé thé van dung truc
tiép dé giai quyét vin dé BTTH do cic nhom dong vét khac (nhu di noi & trén) gay ra.
Do d6, khi xay ra vu viéc vé BTTH do céc loai dong vt ndy giy ra, néu cac bén khong
thé tu thoa thuan ma lai yéu cau Toa an cé tham quyén giai quyét, thi Toa an phai vin
dung quy dinh tuong tu cua phap luat dé giai quyét néu nhu tai dia phuong noi xay ra
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tranh chép khong c6 tap quan co thé duoc ap dung. Tuy nhién, viéc ap dung tuong tu
phép lut ciing nhu viéc din chiéu quy dinh phu hop dé giai quyét ciing 1a vin dé dé
dan dén nham 1an. Pic biét c6 nhimng truong hop Toa an van dung tryc tiép quy dinh
vé BTTH do suc vit gy ra lam co s& phap 1y cho viéc giai quyét vé BTTH do céc loai
dong vat khac gay ra. Vé mat hau qua thi viéc dan chiéu truc tiép nay khong lam thay
doi két qua giai quyét vu viéc, nhung né lai khong tao ra chuan muc chung cho viéc
van dung co so phap 1y dé giai quyét cac vu viéc trén thuc té.

Viéc khong c6 quy dinh chung dé diéu chinh van ¢é BTTH do céc loai dong vat
khéc (ngoai tha dir va stc vat) gy ra cé thé dugc coi 1a mot diém han ché cua BLDS
2005. Sy han ché thé hién & viéc no khong bao quat duoc tat ca cac truong hop dong
vat gay ra thiét hai. Hon nira, viéc khong c6 khai niém rd rang vé suc vat hay thu dir
ciing 1a yéu t6 din dén viéc dan chiéu 4p dung chua thuc sy chinh x4c cua co quan giai
quyét tranh chp.

Nhitng han ché trong BLDS 2005 da phan nao duoc khic phuc bdi cac quy dinh
vé BTTH trong BLDS 2015. Piéu nay dugc thé hién ¢ chd, mic du BLDS 2015 van quy
dinh v& vin dé BTTH do hai loai dong vt cu thé 1a thu dir va suc vat gy ra. Nhung
trong phan cin cir phat sinh TNBTTH, BLDS 2015 d3 quy dinh vé cin ctr phat sinh
TNBTTH do tai san giy ra ¢ khoan 3 Diéu 584, cu thé: “Truong hop tdi san gdy thiét
hai thi CSH, NCH tai san phai chiu TNBTTH, tru truong hop thiét hai phat sinh theo
quy dinh tai khoan 2 Piéu nay”. Theo d6, khi xét xir Toa 4n hoan toan c6 thé duara co
s& phap 1y cho viéc giai quyét tranh chap vé BTTH do tai san gay ra néi chung, do céc
loai dong vat gy ra ndi riéng ma khong can dan chiéu quy dinh twong tu phap ludt.

Tuy nhién, cin cr vao khoan 3 Diéu 584 co thé thiy, khi 4p dung quy dinh ndy vao
giai quyét tranh chap vé BTTH van s& ton tai nhitng han ché can phai khéc phyc nhu:

Thir nhdt, néu ngudi thir ba c6 16i 1am cho cac loai dong vat khac gay thiét hai
cho ngudi khac, hodc dong vt bi ngudi khac chiém hiru, st dung trai phap ludt gay ra
thiét hai thi ai s& phai chiu TNBT va s& cin c(r vao dau dé giai quyét? R rang, néu chi
ap dung quy dinh tai khoan 3 Diéu 584 thi khong thé giai quyét duoc van dé nay. Boi
vi khoan 3 Diéu 584 chi quy dinh TNBTTH ctia CSH, NCH tai san ma khong quy dinh
trach nhiém ctia cha thé khac. Nhung nhu vy 1a khong phu hop voi 18 cong bang va
khong thé hién sy twong ddng voi cac quy dinh khac vé BTTH do dong vat gdy ra.

Thir hai, néu CSH, NCH dong vat co 16i khi nguoi thir ba tac dong hoac trong
truong hop dong vat bi chiém hitu, sir dung trai phap luat ma gy thiét hai thi c6 ap dung
trach nhiém lién do1 BTTH gitta CSH, NCH dong vat voi nguoi thtr ba, NCH, str dung
trai phap luat dong vat khong? Néu chi cin cir vao khoan 3 Diéu 584 thi ciing khong giai
quyét dugc van dé nay. Va khong 18, di c6 quy dinh mang tinh nguyén tic chung rdi ma
trong nhitng trudng hop cu thé lai van phai 4p dung twong tu phap ludt hay sao.

Trén co s& nhitng phan tich nay, NCS cho rang, nhiing quy dinh vé BTTH do tai
san giy ra ndi chung, do dong vat gy ra noi riéng trong BLDS 2015 van chua hoan
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thién dé co thé giai quyét duoc hét cac tinh hudng c6 thé xdy ra trén thuc té. Van dé dat
ra 1a c6 can phai quy dinh cu thé ting truong hop riéng biét vé BTTH do céc loai dong
vit gy ra hay khong? Theo quan diém cta NCS, viéc quy dinh chi tiét timg trudng hop
dong vat gay thiét hai khong phai 1a mot cach hop 1y. Bai vi, viéc quy dinh cu thé nhu
viy s& khong thé hién dugc tinh khai quét cta phap luat, ma quy dinh theo huéng liét ké
s& kho c6 thé bao quat duoc tit ca cac truong hop, nén s& phat sinh nhiéu bat cap khi ap
dung vao thyc tién. Do d6, ngoai mot sb truong hop dac trung nhu hién nay thi chi nén
xdy dung quy dinh chung nhim xac dinh co s& phat sinh TNBTTH do tai san gy ra
(trong d6 bao gdm cac loai dong vat) theo nhu BLDS 2015. Tuy nhién, quy dinh trong
BLDS 2015 v& BTTH do tai san giy ra néi chung, do dong vat giy ra noi riéng can phai
duoc stra d6i cho hoan thién thém. Nhitng dinh huéng sira d6i s& duge NCS trinh bay
trong chuong 3 cua luén an.

2.2.3. Thuc tién boi thuwong thiét hai do dong vit gdy ra

2.2.3.1. Thuc tién boi thuong thiét hai do suc vat gay ra

Trén thyc té, stic vat gdy thiét hai xay ra rat nhiéu, nhung cac bén thuong thoa
thuan dugc vé mirc bdi thudng va phuong thirc bdi thuong nén khong yéu cau Toa an
giai quyét. Do d6, sb lugng cac wu tranh chip v& BTTH do suc vat gy ra duoc giai
quyét tai Toa an khong nhiéu. Mit khac, cac vu viéc co lién quan dén BTTH do suc vat
gdy ra thuong khong c6 nhiéu tinh tiét phirc tap, nén cac phan quyét ma Hoi dong xét xir
dua ra hau nhu déu c6 co sd phap 1y rd rang. Tuy nhién, thong qua viéc nghién ctiru mot
sb vu an dién hinh vé BTTH do stc vat gy ra, NCS nhan théy mot sb vin dé con ton tai
trong viéc ap dung phap ludt vao giai quyét tranh chip nhu sau:

Tht nhét, viéc xdc dinh gia cam 1d siic vt va xdc dinh ca “16i cua sic vat” la
khong chinh xac

Trong BJ luat dan sy khong dua ra khai niém ciling nhu cach xac dinh thé nao 1a
suc vat. Pay 1a nguyén nhan khién cho mot s truong hop khi xét xtr tranh chdp vé
BTTH c6 lién quan dén dong vat, Ho1 déng xét xir thuong xac dinh luon doé 1a suc vat.
Minh ching cho diéu nay, NCS s& phan tich vy viéc ¢ lién quan dén con ngdng gy
thiét hai nhu sau:

Khoang 15 gid chiéu ngdy 14/8/2003, anh Khanh thué xe 6m do anh Thai chd
tir 4p Lo So6i vé do Pon Xuan dé vé nha ¢ xa Long Vinh, huyén Duyén Hai, tinh Tra
Vinh. Pi duoc khoang 200m thi xe cén phdi con ngdng nha anh Trung lam anh Khanh
va con gai 22 thang tudi bi ngd, lac do chiéu xe ba gac do anh Tung diéu khién & phia
sau chay to1 lao vao lam anh Khanh bi thuong, con géai anh tor vong. Anh Khanh khoi
kién yéu cau anh Thai va anh Ting c6 TNBT chi phi diéu tri ciia anh, tién mai tang
cho cong anh 8 tri¢u dong va tién bdi thuong ton that tinh than 15 triéu dong. Tong
cong hai khoan 1a 23 triéu dong [29; tr.223-224].

Vu viéc ndy dugc giai quyét boi hai cép Toa, trong d6:  Toa 4n cdp so tham di xur
chap nhan mot phan yéu cau cta anh Khanh. Budc anh Thai va anh Ting phai co6 TNBT
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cho anh cac khoan tong cong 9.709.931 dong.  Toa 4n cip phic tham di ra Ban 4n s6
100/DSPT ngay 07/6/2005 cua Toa 4n nhan dan tinh Tra Vinh, theo d6, huy ban an so
tham va giao hd so dé xét xir so tham lai. Trong d6, Toa an phuc tham da c6 nhitng nhan
dinh con ngdng 13 nguyén nhéan tryuc tiép giy ra tai nan va xac dinh “18i cta stc vat”, 16i
cua anh Trung.

Theo quan diém cua NCS, ngoai viéc ton tai mau thuin gitra hai cép Toa lién
quan dén viéc xac dinh chil thé chiu TNBT, thi con ton tai nhitng nhan dinh chua hop
1y ctia Toa 4n phuc thdm Toa 4n nhan dan tinh Tra Vinh d6 la:

Mot la, vi€c xac dinh con ngSng la suc vat la khong chinh xac. Bo1 vi méac du
trong BO luat dan sy cling nhu trong cac van ban phap luat c6 lién quan khong dua ra
khai ni¢m stc vat cling nhu khong xac nhiing loai ddng vat nao la stc vat. Tuy nhién,
thuat ngir stc vat hay gia suc, gia cam, ... khong phai 1a nhimg thuat ngit méi trong
Tiéng Viét, nén véi trinh d6 Tiéng Viét phd thong dd co thé xac dinh duoc con ngdng
khong phai 1a stc vat ma 1a gia cam. Hon nita, trong Tir dién Tiéng Viét ciing c6 dua ra
dinh nghia suc vat, nén Hoi déng hoan toan c6 thé dua vao d6 dé xac dinh dung loai
dong vat da gay thiét hai 1a gi. Mac du vi¢c xac dinh khai niém suc vat khong chinh xac
trong truong hop nay khong anh hudng dén viéc giai quyét wvu viéc, nhung lai thé hién
co quan xét xr da van dung co s& phap ly khong chinh x4c.

Hai la, Toa an phuic tham con nhic dén cum tir “16i cua suc vat” 1a khong chinh
xac. Boi vi, stuc vat hay cac loai dong vat déu dugc xac dinh 1a mot trong cac loai tai
san. Hoat dong cua dong vat n6i chung chi 1a nhitng hoat dong theo ban nang ma khong
c6 ¥ thic, va no6 khong duge coi 1a hanh vi c6 ¥ thirc cua con ngudi. Hon nita, 16i chi
duoc xac dinh trén co sd hanh vi ¢6 y thirc ctia con nguoi.

Ba la, Toa so tham van dung quy dinh vé BTTH do suc vat giy ra, nhung khi xac
dinh chu thé phai boi thuong lai khong dé cap dén trach nhiém cua CSH con ngdng (anh
Trung) ma chi budc anh Thai (1ai xe 6m) va anh Tung (lai xe ba gac) 1a khong hop 1y.
Hon nita, viéc anh Thai can phai con ngdng nén bi ngd din dén thiét hai ciing khong thé
khing dinh con ngdng di gay ra thiét hai. RS rang, thiét hai xay ra d6i vi anh Khanh va
con gai 1a co su két hop ciia cac nguyén nhan khac nhau (con ngdng nha anh Trung chay
ra dudng, anh Théi 14i xe lao vao con ngdng, anh Tung lai xe ba gic lao vao bd con anh
Khanh). Do d6, phai xac dinh tinh chat, mic d6 anh hudng cua cac yéu td dé bude cac
chu thé lién quan bdi thuong cho chinh xac.

Thit hai, con ton tai viéc nhdn dién va dp dung cdc quy dinh phép ludt khéng
chinh xac

Trong trudng hop suc vét giy thiét hai, hdu nhu cac Toa déu van dung quy dinh
tai Diéu 625 BLDS 2005 lam co so phép 1y cho viéc dua ra phan quyét. Tuy nhién,
thuc té van ton tai mot sb truong hop Hoi déng xét xur khong st dung biéu 625 lam
can cu ma lai sir dung Piéu 604 hodc cac diéu luat khac lam can ¢, thdm chi c6 mot
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s6 truong hop con sir dung ca Pidu 604 va Piéu 625 1am co s phap 1y. C6 thé dan
chiéu mot s6 vu viéc dién hinh nhu sau:

Vu viéc thir nhdt: Ngay 24-12-2009, 6ng Trinh dén nha ba Lun khi d3 udng rugu.
Sau d6, khoang 19h cing ngiy ong c¢6 nhu cau di ra ngoai, nhung lai khéng hoi ba Lin
vé 16i di ma tu di lai ngoai san nén da bi chd nha ba Lun cn. Do khong thoa thuan dugc
vé mirc bdi thuong, nén ong Trinh di khoi kién yéu cau vo chong 6ng Tan, ba Lun bdi
thudng. Vu viée duge xét xir bang Ban an s6 52/2010/DSST ngay 30/6/2010 cuia Toa an
nhan dan huyén Can Giudc tinh Long An. Trong d6, Hoi dong xét xir chi ap dung cac
diéu 604, 605, 606, 609 dé dua ra phan quyét ma khong ap dung Diéu 625.

Trong vu viéc nay, Hoi ddng xét xtr chi ap dung cac diéu 604, 605, 606, 609 dé
dua ra phan quyét ma khong ap dung Piéu 625 1a chua du co s¢ phap ly. Vi day 1a
trudong hop stc vat giy thiét hai nén phai 4p dung Diéu 625 chir khong nén ap dung
Diéu 604, vi tinh thin cta Diéu 604 dé cap dén can ctr phat sinh TNBTTH trong
trudong hop thiét hai do hanh vi trai phap luat gy ra chir khong bao gdm trudng hop tai
san gy thiét hai. Do d6, néu chi 4p dung Piéu 604, 605, 606, 609 thi khong thé xac
dinh day 1a BTTH do suc vat gay ra.

Vu viéc thir hai: Khoang 17h ngay 22 thang 02 nam 2006, Chau Dai sinh nam
1998 con ba Ngii & thon Hoang Long, x3 Gia Trung, huyén Gia Vién, tinh Ninh Binh
choi & quan ban hang ctia chi Luyén da bi con bo nha 6ng Bién cung thon hiic vao bung.
Do chéu Pai dang bi vi tring uén van xdm nhap nén ngay 27 thang 02 niam 2006, vi stic
khoe yéu nén chau Pai di qua doi. Giita gia dinh chi Luyén va gia dinh 6ng Bién da xay
ra tranh ch?ip vé BTTH. Vu viéc duoc Toa an nhan dan huyén Gia Vién xét xir bz"mg ban
an s6 11/2006/DSST ngay 15 thang 8 niam 2006 cta Toa an nhan dan huyén Gia Vién.
Tuy nhién, khi dua ra phan quyét, Hoi dong xét xtr da van dung ca Piéu 604 va Diéu
625 1am co s& phap 1y. RS rang, thiét hai do stic vat gay ra nhung Toa 4n lai dan chiéu
ca co s& phap 1y ddi voi hanh vi gy thiét hai va stc vat gay thiét hai [94].

Trong vu viéc nay, thiét hai vé strc khoe cua chau Pai 1a do con bo nha ong Bién
iy ra, nhung Toa an nhan dan huyén Gia Vién lai 4p dung ca Diéu 604 va Piéu 625 dé
dua ra phan quyét vé bdi thuong thiét hai do suc vat gay ra la khong chinh xac. Vi Diéu
604 lién quan dén BTTH do hanh vi trai phap ludt giy ra nén khong thé ap dung véi
truong hop suc vat gy thiét hai. Viéc ap dung khong chinh xac quy dinh phap lut nay la
do quy dinh phép luat con chua thuc sy rd rang. Boi vi, Didu 604 duoc coi nhu co so dé
xac dinh can c phat sinh TNBTTH noi chung, tirc 1a c6 thé ap dung cho moi trudng hop,
nhung lai gdn v6i hanh vi gdy thiét hai, nén gay kho khan cho viéc ap dung cuia Toa 4n.

Vu viéc thir ba: Theo don khoi kién ctia ba Pang Thi Toan (67 tudi, & quin Cau
Giéy, Ha Noi), trua 4/8/2013, ba sang hang x6m hoi thué nha tro cho sinh vién. Luc
ndy ba Phan Thi Thiy (60 tudi) di vang, chong ba nay bi bénh 6m nam trong nha.
Pang dimg néi chuyén véi con gai ba Thuy, ba 1d0 67 tudi bi chéd lao ra can lam co
chan bi rach thit, rach da gdy chiay mau nhiéu. Ba Toan phai nam vién mot thang. Thoi
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gian ndy, gia dinh ba Thily sang cham nom. Ba Toan cho rang, vi ¢6 bao hiém nén tién
vién phi ba Thuy phai tra khong dang bao nhiéu. Cho rang thoi gian ndm vién bi ton
hai tinh than va mét thu nhap, ba Toan khoi kién va yéu cau bdi thudng tong sd tién 22
triéu déng.. Tai toa cép so thim, ba Thuy khai nhan c6 nuéi mot giéng chd thuong,
ning 20 kg, duoc 4 tudi va hang ndm vin tiém phong ddy du. Gia dinh ba nhét chod
trong nha, khong tha rong. Sy viéc ngay 4/8/2013, ba khong dugce ching kién ma nghe
chau Mén (mot nguoi tro tai nha) ké lai. Mén khai, ba Toan da tu v mo cua du duoc
canh bao nha c6 ché. TAND quan Cau Gidy tuyén budc gia dinh ba Thay phai boi
thuong cho ba Toan 18 triéu déng. Do khong dong tinh ban 4n trén, ngudi dam don
khoi kién khang cdo. Cap phic thdm ngdy 24/3 nhan dinh, ba Toan va gia dinh ba
Thay déu co6 16i. P6 13, viéc ba Toan ty vao nha ma chwa c6 su dong ¥ cia gia chu.
Con ba Thuy, thoi diém ba Toan vao, trong nha c¢6 2 ngudi con nhung khong ai nhét
chd, khong co bién canh bao nha nudi ché dir nén ciing c6 16i. Tuy nhién, cép phiic
thim cho rang, tién dén bu tén thit tinh than 4n so thim tuyén 13 cao. Do d6, TAND
Ha Noi tuyén chép nhdn mot phan khang cao, budc ba Thuy bdi thudng cho ba Toan
sb tién 5,6 triéu dong [144; truy cdp ngay 10/5/2016].

Trong vu viéc thwr nay, , ba Toan khdi kién doi ba Thuy va 6ng Toan BTTH do
bi ché nha 6ng ba can. Tuy nhién, khi xét xr phic tham, Toa 4n nhan dan Thanh phd
Ha Noi cling van dung ca Diéu 604 va Piéu 625 BLDS 2005 lam co so dé dua ra phan
quyét. Pay 1a mot vin dé xdy ra thuong xuyén trong cac wvu viée thuc tién. Thyc té nay
1a do quy dinh V& can c&r phat sinh TNBTTH tai Piéu 604 BLDS 2005 con han ché,
chua bao quat dugc co s& phap ly cho viéc xac dinh can ct phat sinh TNBTTH do tai san
giy ra. Do d6, dan dén bat cap trong viéc ap dung & chd khong 4p dung thi thiéu (vi Piéu
625 khong xac dinh céc diéu kién phat sinh TNBTTH do stc Vit gdy ra) ma ap dung thi
lai khong phu hop. Bat cap nay di duoc khic phuc tai Diéu 584 BLDS 2015.

Thi ba, mét s6 trieong hop con nham lan giita truong hop siic vt gdy thiét hai
voi hanh vi gay thiét hai co lién quan dén sic vat, dan dén viéc xdac dinh chii thé chiu
TNBT la khong chinh xac

Pé 4p dung quy dinh v& BTTH do suc vét gdy ra, thi phai xdc dinh nguyén nhan
dan dén thiét hai 1a do hoat dong tu than cua suc vat gay ra thiét hai. Néu do hanh vi six
dung hodc tac dong ciia con ngudi khién cho stc vat gay thiét hai thi khi giai quyét
phdi ap dung cac quy dinh v& BTTH do hanh vi trai phap ludt gdy ra. Tuy nhién, trén
thuc té van c6 mot sb truong hop, Toa an van bi nhdm 1an trong vi¢c xac dinh nguyén
nhin dan dén thiét hai 1a do stc vat hay do hanh vi ciia NSD gay ra. DPé minh ching
cho nhan dinh nay, c6 thé xem xét vu viéc nhu sau:

Khoang 8 gid ngay 14-7-2004 6ng Quy cho bo in bén 1é& phai ciia quoc 16 53
(tinh huéng Vinh Long di Cau M&i) thudc ap Cau Van, xa Tan Long Hoi. Ong chuan bi
dan bd qua qudc 16 vé nha, khi 6ng quan sat xe luu thong trén qudc 10, ong thdy xe cua
ong Nha tir huéng Vinh Long vé Cau Mdi cach 6ng khoang 400-500 mét, thiy dam bao



95

khoang cach an toan nén 6ng dan bo qua duong. Khi 6ng dan bo qua gan dugc nira
duong thi phat hién xe cua 6ng Nha chay van tdc rét cao, khong c6 coi bao, khong
phanh giam tdc d6 nén da dung thang vio chan trudc ciia con bo, trude 1én cd con b,
lam gdy cb con bo ngi chét tai chd. Ong Nha thi ngi trén con bo va xe bay qua con bo,
xe ong Nha bi hu hong phan dau, con ong Nha bi u dau, khong thuong tich gi khac. Qua
su viéc ndy, ong Quy xac dinh ong c6 15i dan bo qua qubc 16, con dng Nhi ¢6 18i chay
xe van téc cao, nén ong khong ddng ¥ bdi thuong toan bd cho 6ng Nhi ma dng dong ¥
boi thuong theo cac toa thude hop 1€. Vu viéc nay da dugc Toa an nhan dan huyén
Mang Thit, tinh Vinh Long xét xir bang Ban 4an so tham sé 31/DSST ngay 26-4-2005.
Trong d6, Toa an xac dinh day 1a trudng hop stc vat gay thiét hai nén di 4p dung Diéu
609, 610, 611, 629 Bo luat dan sy nam 1995. Chip nhian mot phan yéu cau cia ong
Pién. Budc 6ng Quy va ba Cam lién d6i bdi thuong cho ong Nha 6.172.800 ddng. Ngay
8-5-2005 6ng Quy khang cao. Tuy nhién Toa 4n phuc tham da bac don khang céo va
giita nguyén 4an so tham [102].

Xem xét céc tinh tiét trong vu viéc ndy, c6 thé thiy rang con bo nha dng Quy
khong co bét ki hoat dong gay thiét hai nao (khong huc, khong da, khong lao vao, ...).
Thiét hai xay ra 1a do hanh vi vi pham cua 6ng Quy (dit bd qua qudc 10) va hanh vi
phong nhanh cta 6ng Nha. Do do, khong thé xac dinh day la thi¢t hai do suc vat gay
ra, ma phai 1a thiét hai do hanh vi trai phap luit gdy ra, va phai ap dung quy dinh vé
BTTH trong trudng hop nguoi bi thiét hai cling c6 16i méi chinh xac. Chinh vi su
nham 13n ndy ma Toa 4n so tham di xac dinh sai chu thé chiu TNBT. L& ra chi c6 ong
Quy phai chiu TNBT tuong tmg v&i mirc d6 16i ctia minh, thi Toa 4n lai budc ca ong
Quy va ba Cam 1a vo 6ng Quy phai lién d6i BTTH.

Tht tw, con ton tai mdu thudn giita cdc cdp Toa trong viéc xdc dinh chii thé
chiu TNBT, ciing nhw mirc boi thuong

Viéc xét xir cac tranh chap vé BTTH noi chung, BTTH do stic vat giy ra noi riéng,
viéc xac dinh chinh x4c cha thé chiu TNBT, ciing nhu mirc bdi thudng co vai trd quan
trong. N6 khong chi anh huong dén ngudi bi thiét hai ma con anh hudng nghiém trong
dén nguoi chiu TNBT ciing nhu ngudi ¢6 lién quan. Nghién ctru mot sé vu viéc vé BTTH
do stc vat gy ra, NCS nhan thdy mot sd truong hop giita Toa 4n so thdm va Toa an phic
thim con c6 mau thudn trong viéc xac dinh chu thé va mirc bdi thuong.

Vu viéc thir nhat: (vu viéc con ngdng gay thiét hai nhu d3 duoc mo ta & nodi
dung trén). Vu viéc nay dugc ca Toa so tham huyén Duyén Hai va Toa phuc tham tinh
Tra Vinh xét xir. Trong d6, Toa so tham xac dinh anh Thai (14 xe 6m chd bd con anh
Khénh) va anh Tung (lai xe ba gac da lao vao anh Khanh sau khi anh Khanh ngd)
BTTH cho anh Khanh. Tuy nhién, Toa phic thim da xac dinh Toa so tham vi pham
thi tuc t6 tung khi khong dua anh Trung (CSH cua con ngdng da giy ra wu tai nan)
vao xét xir. Theo d6, Toa Phuc thim nhén dinh anh Thai (lii xe 6m) va anh Trung
(CSH con ngdng) phai BTTH va di ra quyét dinh hiy ban an so tham. Rd rang, trong



96

truong hop ndy, nhan dinh cia Toa so tham dan dén viéc xac dinh thiét hai trong
truong hop nay khong phii do dong vt giy ra nén da xac dinh ngudi phai bdi thuong
khong chinh x4c. Do d6, nhan dinh va quyét dinh ctia Toa phiic tham trong vu viéc nay
1a hop ly.

Vu viéc thir hai: ngay 04-12-2013, ong Nguyén Qudc Pat van chuyén 4 con trau
ctia minh mua duoc tir thi tran Phude An ( H. Krong Pk, tinh Pik Lik) xudng 106 md
ctia 6ng Nguyén Duy Do (thén 1, xa Cu Ebur, TP. Buén Ma Thuét, tinh Dak Lik). Khi
dua vao 10 mo thi 1 con tréu bi xong chudng va da hic phai 3 nguoi dan trong d6 ning
nhit 13 6ng Nguyén Ngoc Tinh khién 6ng bi mu mat phai. Vu viéc duoc Toan an so
tham xét xtr voi Ban an s6 165/2013/DS-ST ngay 21-11-2013, ctia Toa 4n nhén dan
TP. Buon Ma Thudt. Trong do, Toa so tham cho réng thiét hai 1a do stic vat gy ra va
“Ong Nguyén Duy Do 1a ngudi c¢6 dang ky kinh doanh giét md gia suc khong co 16i
trong viéc dé trau huc 6ng Nguyén Ngoc Tinh nén khong budc ong Nguyén Duy Do
boi thuong ma trach nhiém boi thuong 1a chi trau ong Nguyén Quéc Pat phai boi
thuong 1 hop 1y”. Ban 4n so tham d3 bi Vién kiém sat nhan déan tinh Dac Lic ra quyét
dinh khang nghi theo thi tuc phiic tham. Trong d6 Vién kiém sét cho ring Toa so thim
xac dinh 6ng Nguyén Duy Do khong chiu trach nhiém boi thuong cho 6ng Nguyén
Ngoc Tinh 13 khong dung, “nén can phai xac dinh 18i cua mdi bén dé budc ong
Nguyén Duy Do phai ¢6 trach nhiém lién d6i cing 6ng Nguyén Qudc Dat bdi thudng
cho ong Nguyén Ngoc Tinh méi ding quy dinh cta phap luat”. Va xét cép so tham
nhan dinh, danh gid ching ctr chua d?ly du, khach quan, toan di¢n va chinh xéac, vi
pham nghiém trong thu tuc td tung, nén can hiy toan by an so tham [145; truy cap
ngay 10/5/2016].

Trong vu viéc ndy, gitra Toa an nhan dan Thanh phd Budn Ma Thudt va Vién
Kiém sat nhan dan tinh Dic Lic ¢6 mau thudn v6i nhau trong vi¢c xac dinh chu thé
chiu trach nhiém bdi thuong thi€t hai cho 6ng Tinh. Toan &n nhan dan TP Budén Ma
Thudt chi xac dinh chu tréu 1a 6ng Nguyén Qubc Pat phai bdi thudng cho éng Tinh 1a
khong hop 1y. Béi Toa an d3 khong xem xét ky ludng trach nhiém ctia cac chu thé
trong viéc quan 1y sb trau khi giao cho 10 mé ctia ong Do. Tai thoi diém gay thiét hai,
ca 4 con trau di dugc nhdt trong chudng (trau xong chudng, tirc 1 dd duoc nhdt trong
chudng) nén can phai xéc dinh tai thoi diém d6 6ng Do hay 6ng Pat dang cé trach
nhiém quan 1y sb trdu d6. Trong khi d6, Vién kiém sat nhan dan tinh Dac Léc lai cho
rang “can phai xac dinh 18i ctia mdi bén dé budc 6ng Nguyén Duy Do phéi cé trach
nhiém lién déi cung 6ng Nguyén Qudc Dat bdi thuong cho dng Nguyén Ngoc Tinh
ma&i dung quy dinh cta phdp luat”.

Nhu vy, viéc mau thuan trong viéc xac dinh chu thé chiu TNBTTH trong cac
vu viéc stic vat ndi riéng, tai san noi chung giy thiét hai khong xuat phat tir bat cap
trong quy dinh cua phép luat, ma xuat phat tir sy danh gia cac tinh tiét trong vu viéc.
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Chinh diéu ndy c6 thé gdy anh huong dén viéc xac dinh chii thé chiu TNBTTH, anh
huong dén quyén va loi ich hop phép cua cac chi thé ¢6 lién quan.

Thit ndm, con ton tai mot sé vu viéc Toa an xdc dinh dung nguyén nhdan gay
thiét hai khéng phai siic vat nhung lai xdc dinh CSH siic vt phdi boi thuwong

Van trong vu 4n vé BTTH ma Tda 4n nhan dan huyén Gia Vién xét xtr bang ban
an s6 11/2006/DSST ngay 15 thang 8 nim 2006. Noi dung vu viéc 1a con bo nha 6ng
Bién hac vao bung chau DPai con chi Ngai. Khi d6 chdu Dai dang bi vi trung ubn van
xam nhap, do strc khoe yéu nén chéu di tr vong 5 ngay sau d6. Khi xét xir, Hoi dong da
nhan dinh “chau Pai bi bo huc 1a nguyén nhan sau xa, tao da va tao diéu kién thic déy
nhanh tién trién ctia cin bénh hiém ngh¢o lam cho bénh nhan nhanh chong tir vong”.

Trong vu viéc nay, 10 rang Toa an x4c dinh vi¢c chau DPai bi bo huc khong
phai 13 nguyén nhan din dén tr vong, nhung khi chi Ngai dua ra yéu cau bdi thuong
do con chi bj chét, Toa 4n xac dinh thiét hai va bit ong Bién bdi thuong 1/3 1a khong
hop 1y. O day ton tai mot van dé 1a Toa an khong xac dinh cu thé sb tién 1/3 thiét hai
ma 6ng Bién phai bdi thuong gdm nhiing gi, nén viéc budc 6ng Bién bdi thuong 1a
phan quyét khong thoa dang. Trong truong hop ndy, chi nén xac dinh thiét hai vé st
khoe dbi v6i chau Pai khi bdo huc va budc 6ng Bién phai boi thuong, chir khong thé
budc 6ng phai BTTH vé tinh mang.

Tht sau, mét sé6 vu viée, Toa an xdc dinh 16i ciia CSH va nguoi bi thiét hqi
chua chinh xdc nén viéc gidi quyét van dé boi thuwong thiét hai chua phit hop

Lién quan dén vu viéc ba Toan bi ché nha ba Thuy, 6ng Bao cin va da duoc
Toa 4n Quan Cau Gidy xét xir so thdm, Toa 4n nhan dan Thanh phd Ha Noi xét xur
phic thim d3 dugc tom tit & trén. Khi nghién ctru ndi dung vu an, NCS nhan thy ring
trong trudng hop nay, viéc ba Toan tu ¥ md cong bude vao nha khi da duoc canh bao
nhiéu 1an dan dén bi chod cén thi 16i hoan toan thudc vé ba Toan. Trong trudng hop niy
khong thé xac dinh 15i ciia ba Thily va 6ng Bao, boi vi lic d6 ché nha ong & trong nha
ong cht khong chay ra ngoai duong gay thiét hai. Do do, phai xac dinh ba Toan hoan
toan c6 16i va TNBTTH phai dugc loai trir méi chinh xéc.
2.2.3.2. Thuec tién dp dung phadp ludt vé boi thuong thiét hai do cdc lodi dong vit khdc
gayra

Qua nghién ctru thuc té, hau nhu cac vu viéc c6 lién quan dén BTTH do céc
loai dong vat khac (khong phai thu dit, stc vat) gy ra thuong khong duoc giai quyét
tai Toa 4n. Hau nhu, néu cé phat sinh thiét hai, cac bén thuong thoa thuan giai quyét.
Tuy nhién, thong qua viéc tim hiéu, NCS thiy c¢6 mot vu viéc BTTH duoc Toa 4n
giai quyét lién quan dén loai dong vat khac (cu thé 13 ngdng). Vu viéc ndy dd duogc
NCS dé cap trong tiéu muc 2.2.3.1 & trén. Ngoai ra, nhiéu wu viéc dong vat gay thiét
hai thuc té nhung chua cé co s& phap 1y cu thé dé giai quyét. Pién hinh nhu cac vu
viéc c4 sdu song chudng gy xdo tron hoat dong va sinh hoat thudng ngdy cta cac hod
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gia dinh ciing nhu trudng hoc,... ma céc trang bao mang da dua tin. Co thé dan chiéu
mot sd vu viéc nhu sau:

Vu viéc thir nhdt: khoang 2 gio sang 17/10/2012, mot con ca sau song chudng bod
vao sat chan tuong chua Biru Huong & dp Cay Tram A (TP Ca Mau). Nghe tiéng ho
hoan cua su cd, dan dia phuong, cong nhan va bao vé Cong ty Qudc Viét khdng ché ca
sau, ro mom, troi tir chi roi dwa nd tré lai trai nudi thiy san. Su c¢6 Diéu Thuy (tru tri
chuia) cho biét, khi 4y cac su & Biru Huong tu giat minh thirc gidc boi tiéng chén dia roi
vo. Khi dén bat sang, ctra sau chua mé toang, moi ngudi hét hoang th:?iy con ¢4 siu nang
trén 70 kg dang vuot qua gian chén, tién gan dén noi 4 dira bé (duoc nha chua nhan
nudi) dang ngn. "Lic d6 chung toi nhanh chan bong cac bé chay ra san chua goi phét tir
sang gitp. Mot lac sau nguoi cua Cong ty Qubc Viét dén hd tro vay bt rdi chd ca di"
[146; truy cap ngay 10/5/2016].

Vu viéc thw hai: Sang ngay 11/9/2015, ba L€ Thi Lanh ¢ thon 11, xa Hoa Binh,
huyén Vinh Bao, TP Hai Phong hoang hon khi phéat hién mét con ran ho mang dudi khu
vue bép an. “To6i wira bude vao trong bép thi nghe thdy tiéng tho “phi, phi” & chan bat,
nhin vao thi théy con ran den xi dai khoang hon 30cm dang banh mang, dau ngoc 1én
nhu chuc md vao t6i”, ba Lanh cho biét. Sau d6 ba Lanh di goi ngudi nha xudng tap
trung giét chét con ran rdi mang dén nha can bo thon trinh bao. Gia dinh ba Khong Thi
Kim, 75 tudi, cung thén cho biét, hon 1 tuan qua, vo chéng ba ciing da 3 lan bat duoc
ran hé mang. Mot 1an ba dang dtng ban hang tap héa cho khach thi ¢6 con ran tir trong
nha truon ra ngoai duong. Mot 1an khac vo chdng ba dang dung doc kinh thi thdy con
ran hd mang "phi, phi" ngay dudi chan. Tham chi ¢ 1an ba phai nho ngudi hang x6m
dén bt con rin trong vuon, con ran cé trong luong hon 1 kg. Qua tim hiéu duoc biét, sb
ran ndy tlr trai nudi ran ctia ong Poan Van Thinh, 51 tudi ¢ cung thén bi song ra [145;
truy cap ngay 11/5/2016].

Trong nhitng vu vi€c trén, mac du chua xdy ra thiét hai vé tinh mang, nhung da
c6 nhimg ton that vat chit xay ra (do tai san bi ca sdu pha hoai), thim chi ca nhimg anh
huong vé tinh than ctia ngudi dan sdng quanh khu vue. Nhitng loai dong vat nay ciing
gdy nén nhimg su x4o tron v& cudc sbéng, gdy anh huong dén sinh hoat va cong viéc
ctia ngudi dan xung quanh. Diéu nay cho thdy viéc dat ra vin dé BTTH la hoan toan
can thiét. Tuy nhién, trong BLDS 2005 khong c6 quy dinh diéu chinh truc tiép vé van
dé nay, nén ndu xdy ra thiét hai, viéc BTTH s& duogc giai quyét trén co s ap dung
tuong tu phap luat. Van dé dit ra 1a s& ap dung tuong tu quy dinh v& BTTH do stic vat
gay ra hay do ngudn nguy hiém cao do (tha dit giy ra). Theo quan diém cta NCS, néu
cac loai dong vat nhu c4 siu, ran doc gy ra thiét hai thi viec BTTH s& duoc giai quyét
trén co so ap dung tuong tu quy dinh vé BTTH do ngudn nguy hiém cao d6 (twong tu
thi dit) gdy ra. Boi vi, nhiing loai dong vt ndy ciing ¢ cac dau hiéu nhu thu dit ma
NCS da phan tich & muc 2.2.2.2 a (Pay 1a nhiing loai dong vat c6 ban nang hung dit,
ludn ludn sin sang tit cong bat c muc tiéu ndo & gan hodc & trong tim ngim cua
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ching. Diéu ndy xuit phat tir ban ning sin mdi von c6 ma tao héa di ban cho ching.
Ngay ca khi cac muc tiéu khong co biéu hién de doa hodc tin cong chung, thi ching
ciing san sang tin cong muc tiéu; Nhiing loai dong vat ndy chua dugc thuan dudng dé
nudi trong nha; Nhitng loai dong vt ndy c6 thé vugt khoi tam kiém soét clia con nguoi
dé gy ra thiét hai cho con ngudi va méi trudng xung quanh; ...). Pbi voi cac loai
dong vat khac nhu gia cam, con trung, ... ma khong c6 cac diu hiéu dic trung nhu tha
dir ma gy thiét hai thi vin dé bdi thuong s& dugc giai quyét tuong tu nhu stc vat gy
thiét hai. Tuy nhién, khi BLDS 2015 c6 hiéu luc phap ludt thi van & BTTH do céc
loai dong khic giy ra s& dua trén co so phap 1y cu thé tai khoan 3 Diéu 584 ma khong
can phai 4ap dung tuwong tu phap luit.
2.3. Bi thuong thiét hai do cdy cbi giy ra
2.3.1. Khdi niém, diic diém ciia cdy céi
2.3.1.1. Khdi niém

Trong khoa hoc phap 1y hién nay khong xuit hién khai niém “cdy cdi”. Tuy
nhién, dudi goc do ngdn ngit, cdy cbdi dugce hiéu 1a “cay ndi chung” [88; tr.291]. P 1a
mot trong cac loai “thuc vat co than, 14 n6i chung” [88; tr.289]. Vi¢c xac dinh loai thuc
vit nao duoc hiéu 1a cay cbi nhu trong Piéu 604 BLDS 2015 c6 ¥ nghia quan trong
trong viéc xac dinh co sd phap 1y ap dung dé xac dinh TNBTTH do céy cdi giy ra.
Trén thuc té, cac vu viée cdy cdi gy thiét hai xay thuong 1a nhiing loai ciy than gd,
nhitng loai cdy c6i nay gy thiét hai do bi d6, gy 1a chi yéu. Tuy nhién, nhiing loai
cdy than c6 nhung ciing c6 thé gy thiét hai do co chita cac chéat giy anh hudng cho
stc khoe cta con nguoi va dong vat. Trén trang khoahoc.tv c6 ding tai bai viét “Hang
loat cay canh chira chat doc chét ngudi” vao ngay 27 thang 10 nam 2015, trong d6 liét
ké danh sach 28 loai cdy canh c6 chia chat doc c6 thé giy chét nguodi nhu tric dao,
thom 6i, dd quyén, thién diéu, ... Trong bai viét nay, Tién si sinh hoc Bui Van Lg,
Truong Pai hoc khoa hoc ty nhién thanh phé Hd Chi Minh céanh bao réng: “Tot nhat,
cdc bé me, 6ng ba, nguoi tréng tré nén can thdn, tuyét doi khéng dé cac bé nghich,
cam hay cho bdt cit logi ld cdy nao vao miéng. Hon thé, bé cé thé nghich ddt trong
trong chdu rdt ban, dé nhiém giun sdn. Nhitng loai hoa cdy canh khéng chi déc véi bé
ma con doc voi ca nguoi lon” [148; truy cap ngay 25/4/2017]. Nhitng loai cay duoc
liét ké trong bai viét nay déu 1a cac loai cdy than co, khong thé gay thiét hai do d6 hoac
gy nhung lai c6 thé gay thiét hai bang cac chat doc co trong than, 14, hoa ma néu con
ngudi hodc dong tiép xtc voi ching. Qua nhitng dan ching nay thiy ring, bat ctr loai
cay cdi nao (cdy than gd, cdy than c6) ciing c6 kha ning gy thiét hai cho con ngudi va
moi trudng xung quanh. Do d6, thuat ngit “cdy cbi” trong Diéu 604 BLDS 2015 phai
duogc hiéu 12 bat cir loai cdy nio ndi chung cé tu gy ra thiét hai.
2.3.1.2. Dic diém

Thir nhdt, cay c6i 1a loai tai san bat dong. Thuc té cho théy, cay ¢6i hau nhu chi
ton tai va phat trién dugc & moi truong dat. Tuy nhién, khong phai loai cdy nao ciing
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dugc trong truc tiép trén dat, ma c6 nhiing loai cdy canh nho lai duoc trong trong céc
chdu, binh, hop, ... khic nhau. Day la dac diém quan trong dé co thé xac dinh cay cbi
1a bat dong san hay dong san. Cin ctr quy dinh tai diém ¢ khoan 1 Piéu 107 BLDS
2015, hau hét cac loai cay cbi déu duoc coi 1a bat dong san. Viéc nghién ctru loai cay
nao 13 bat dong san, loai cdy nao 1a dong san khong co vai tro trong viéc xac dinh cac
trang thai gy thiét hai ciia cdy cdi, ma nd khang dinh rang cdy cbi 1a mot loai tai san
bat dong giéng nhu nha cta.

Thi hai, cay c6i 1a loai tai san c6 thé do con nguoi tréng hodc tu sinh so6i, phat
trién trong moi trudng tu nhién. Pic diém nay cho thay, cdy cbi gidng véi dong vat, vi
dong vat cling co thé do con ngudi nudi dudng hodc sinh sbi, phét trién trong moi
truong tu nhién. Diéu ndy anh hudng dén viéc x4c dinh CSH cua cdy cdi, qua do ciing
anh huong dén viée xac dinh chu thé chiu TNBTTH do cdy cdi gy ra.

Thir ba, da sb cac truong hop TNBTTH do cay cdi gay ra déu xuit phat tir 16i cua
chu thé c6 trach nhiém. Thuc té, cho thiy, cdy cbi chu yéu gay thiét hai khi bi do, gly.
Tuy nhién, viéc quan ly tot hay khong tdt cia CSH va chu thé c6 lién quan anh hudng
truc tiép dén viéc cdy cdi co dd, gly hay khong. Hau hét cac truong hop cdy cbi ¢ nguy
co gay ra thiét hai déu co thé khic phuc duoc néu CSH, cha thé khac tuan tha quy dinh
phép ludt lién quan dén nghia vu cta minh. Ca BLDS 2005 va BLDS 2015 déu c6 cac
quy dinh lién quan dén viéc han ché thiét hai do cay cbi gy ra (Khoan 2 biéu 175
BLDS 2005: “néu ré cdy, canh ciy vugt qua ranh gidi thi phai xén ré, cét, tia canh phan
vuot qua”; Khoan 1 Diéu 177 BLDS 2015: “Trudng hop céy cdi, cong trinh xdy dung
c6 nguy co sap d6 xudng bat dong san lién ké va xung quanh thi CSH tai san thuc hién
ngay céac bién phap khic phuc, chit cdy, stra chita hodc d& bo cong trinh xdy dung do
theo yéu cau ctia CSH bat dong san lién ké va xung quanh hodc theo yéu cau cia co
quan nha nudc ¢6 thim quyén”). Do d6, néu khong xay ra su kién bat kha khang, thi khi
cay cbi do, giy gay thiét hai, CSH hodc chu thé khac bj suy doan 1a c6 15i.

Thir tw, hdu nhu cac loai cdy cdi déu co pham vi gy thiét hai hep. Piéu nay
duoc 1y giai boi cay cbi 1a loai tai san khong tu dich chuyén vi tri. Hau nhu cay cbi thi
phat trién ¢ dinh tai vi tri moc tu nhién hodc vi tri ma con ngudi xac dinh khi trong
loai cdy d6. Do d0, cy cbi chi c6 thé d6, giy va gay ra thiét hai tai vi tri cay cdi do ton
tai va phat trién. Tuy nhién, thyc té ciling c6 mot sb loai cdy cé thé phat ra cac chit
hodc mui 1an vao khong khi va di chuyén voi mot khong gian rong hon, nén c6 khong
gian giy thiét hai 16n hon.

2.3.2. Thuee trang phdp ludt vé boi thwong thiét hai do cdy coi gdy ra
2.3.2.1. Co so phap ly

Trong BLDS 2005, TNBTTH do cay cbi giy ra dugc quy dinh tai Diéu 626.
Theo Diéu luat ny, khi cdy cdi “do, giy” gay thiét hai thi CSH phai bdi thudng cho
nguoi bi thiét hai. Quy dinh nay cho thiy, Diéu 626 BLDS 2005 chi duoc 4p dung dé
giai quyét cac truong hop cdy than gd gy thiét hai. Pbi véi céc trudng hop nhiing loai
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ciy than cé giy thiét hai nhu da phan tich trong phan khai niém & trén, co so phap ly
dé giai quyét vin dé BTTH ciing 1a Diéu 626. Tuy nhién, quy dinh tai Diéu 626 khong
dugc ap dung truc tiép ma phai ap dung gian tiép thong qua quy dinh c6 lién quan dén
ap dung tuong tu phap ludt tai Diéu 3 BLDS 2005. Theo d6, co sé phap 1y dugce van
dung dé ap dung d6i voi truong hop nay 1a Piéu 3 va Piéu 626 BLDS 2005.

Quy dinh v& BTTH do cay cbi giy ra trong BLDS 2015 duoc ké thira nhung c6
nhitng sira d6i so véi BLDS 2005. Diéu 604 BLDS 2015 quy dinh: “CSH, NCH, nguoi
dwoc giao quan 1y phai BTTH do cdy céi gdy ra”. Theo quy dinh ndy, néu cay cdi gay
thiét hai (bat ké do dd, gly, chdy, doc to phat ra, hodc do bt cir nguyén nhan nao) ma
du céc diéu kién phat sinh TNBTTH thi co s& phap 1y dugc 4p dung dé giai quyét van
dé BTTH 1a Diéu 604 BLDS 2015. Pay la su thay d6i mang tinh dot pha cta quy dinh
trong BLDS 2015 vé BTTH do ciy cbi gdy ra. Quy dinh nay s& bao quat duoc toan bd
cac truong hop BTTH do céy cdi gly ra, giup cho Toa an ¢ co s¢ phap 1y rd rang dé
giai quyét cac wvu viéc tranh chap phét sinh trén thyc tidn. Mic di vay, BLDS 2015 van
quy dinh 4 truong hop BTTH do tai san cy thé giy ra nhu trong BLDS 2005. Tuc 13 vé
mat két cau, co s phap 1y dé ap dung giai quyét van dé BTTH do cay cbi gy ra 1a doc
lap so voi1 cac truong hop céc loai tai san khac giy ra.

Nghién ctru phép ludt ciia mot sé nude, NCS nhan thiy rang mdi qudc gia c6
quy dinh khéc nhau lién quan dén vin dé BTTH do cdy cbi gay ra. Piéu d6 ciing cho
thdy, co s phap 1y dugc ap dung dé giai quyét van dé BTTH do cdy cdi gy ra & mdi
qubc gia 1a khac nhau.

B luat dan sy Phap khong xay dung quy dinh doc 1ap vé BTTH do cay cdi gay ra,
ma trudng hop ndy duoc ap dung chung trong quy dinh tai Piéu 1384. Theo do, “mdi
ngudi phai chiu trach nhiém khong nhimg vé thiét hai do minh gy ra ma ca thiét hai do
nhitng ngudi ma minh phai chiu trdch nhi€ém hoac nhiing vt ma minh coi gilr gy ra”.
Pay 1a quy dinh mang tinh nguyén tic, ap dung cho ca truong hop thiét hai do hanh vi gay
ra va thiét hai do tai san (vat) gdy ra. Ngoai ra, lién quan dén trudng hop cdy cbi gay thiét
hai, ngoai quy dinh chung tai Diéu 1384, phap ludt Phap con c6 quy dinh cu thé trong
Luét ngay 07 thang 11 nam 1922 nhu sau: “Tuy nhién, véi bat ctr danh nghia nio, ngudi
giit toan bd hodc mot phan bat dong san hodc nhitng dong san ma trong d6 xay ra hoa
hoan chi phai chiu trach nhiém ddi vi ngudi thir ba vé nhiing thiét hai do hoa hoan giy
ra, néu chirg minh duoc 16i ctia ho hodc 16i clia nhitng ngudi ma ho trach nhiém”. Viéc
quy dinh mang tinh nguyén tic niy hoan toan phu hop véi quan diém lap phap cua Phéap
trong cac quy dinh vé tai san. Theo quy dinh tai Piéu 521 B luat dan sy Phap, cy cbi du
nho hay to thi khi chwa bi chat ha déu dugc coi 1 bat dong san (Pidu 521 B6 luat dan su
Phép: “Viéc don, chit binh thuong & nhitng bai cay nhé hodc dén chit dan dan & nhing
rimg cay to thi cdy chi tré thanh dong san khi duoc chit xuéng”). Nhu viy, co sé phap 1y
ctia TNBTTH do cdy cbi gdy ra theo Bo luat dan su Phap ciing 1a cic quy dinh mang tinh
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nguyén tic, giéng nhu quy dinh chung vé TNBTTH do tai san gy ra tai khoan 3 Diéu
584 B0 luat dan sy Viét Nam nam 2015.

Trong Bo luat dan sy Nhat Ban, quy dinh vé BTTH do céy cdi gay ra dugc 16ng
ghép véi quy dinh v& BTTH do céu triic trén dat (cong trinh xdy dung) gdy ra tai Piéu
717 cht khong c6 quy dinh doc 1ap nhu trong Bo ludt dan sy Viét Nam. Piéu 717 Bo
luat dan sy Nhat Ban dugc két ciu lam ba doan, trong d6: doan mdt quy dinh vé
TNBTTH cua NCH, CSH do c4u tric trén dat gay ra; doan hai quy dinh vé TNBTTH do
cdy coi giy ra; doan 3 quy dinh vé BTTH khi ngudi thir ba ¢6 13i trong viéc céu truc,
cdy cdi gay thiét hai. Lién quan dén truong hop cay cbi gay thiét hai, doan hai Diéu 717
B9 luat dan sy Nhat Ban quy dinh: “Cac quy dinh cua phén trén s€ dugc ap dung voi su
stra d6i can thiét trong nhiing truong hop khi ¢ céc sai sot ton tai trong viéc trong va
bao quan tre va cay c6i”. Nhu vay, trong B0 luat dan sy Nhat Ban, TNBTTH do céu trac
trén dat gy ra va do cdy cdi gy ra co cung mot co s& phap 1y nhu nhau. Theo quan
diém cua NCS, quy dinh ndy xudt phat tir quan diém 1ap phap lién quan dén tai san.
Trong Bg luat dan sy Nhat Ban, nhiing vat gfm lién voi dat déu duge coi 1a bat dong san
[12; Diéu 86].

Trong B luat dan su va thuong mai Thai Lan, quy dinh v& BTTH do cay cdi gay
ra cling twong tu nhu trong Bo luat dan sy Nhat Ban. Theo Piéu 434 Bo luat dan su va
thuong mai Thai Lan, co s& phap 1y dbi v6i truong hop BTTH do cdy cbi gay ra ciing
chinh 14 co s& phép 1y d6i voi BTTH do ngdi nha hoic kién trac khac gay ra.

Nhu vy, co s& phép 1y cia TNBTTH do cdy cdi gy ra theo phap luat Nhat Ban
va phéap luat Thai Lan déu khong co su tach biét. Thiét nghi rang, v& ban chét cac cong
trinh x4y dung va cdy cbi déu 1a nhitng tai san gan lién véi dét dai, co thé theo quan
diém lap phap cua hai qudc gia ndy, ddy déu la nhimng loai bat dong san, nén co s& phap
1y 4p dung khi hai loai tai san nay gy thiét hai cling twong tu nhau. O Viét Nam, nha
cira va cong trinh xay dung khac 12 bat dong san theo quy dinh tai diém b khoan 1 Diéu
107, nhung khong phai loai cdy cbi nao ciing 1a bat dong san (co nhimng loai cay canh
trong trong chau). Do vdy, xdy dung quy dinh vé BTTH do nha ctra, cong trinh xay
dung khac gy ra tach biét voi quy dinh vé BTTH do cdy cbi gy ra 1a hoan toan phu
hop v6i nhan thirc cling nhu quan diém 14p phap hién hanh. Nhimng phan tich nay cho
thiy, viéc quy dinh riéng hay 16ng ghép van dé BTTH do hai loai tai san nay gay ra hoan
toan phu thudc vao quan diém lap phap cua mdi qudc gia ¢ timg thoi ki khac nhau.
2.3.2.2. Cac truong hop lam phdt sinh trach nhiém boi thuong

BLDS 2005 chi quy dinh cay cbi do, giy gy thiét hai mdi phai bdi thudng.
Quy dinh nhu viy 1a khong hop 1y, bai vi thuc té cho thiy, khong chi khi d6, gy thi
cdy cOi moi gy thiét hai, ma né c6 thé gy thiét hai & rat nhiéu hoan canh, trang thai
khac nhau nhu 14 rung xuéng a0, qua roi trung dau, cac chat doc co trong hoa, 14,
canh... déu c6 thé gay thiét hai. Mic du BLDS 2005 chi gi6i han trong 2 truong hop
cu thé 1a d6 va gdy. Tuy nhién, theo 1& cong bang thi CSH, nguoi quan 1y, st dung
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hodc chu thé khac vin phai BTTH do cdy c6i gdy ra ma khong thudc trudng hop do,
gly. Co s phap 1y dé ap dung trong trudng hop nay 13 quy dinh vé ap dung tuong tu
phép luat tai Piéu 3 va quy dinh vé BTTH do céay cdi d6, giy giy ra tai Dicu 626
BLDS 2005. Tuy nhién, thay vi chi quy dinh hai trudng hop cu thé roi dan chiéu ap
dung tuong tu voi cac truong hop khac, nha 1am luat can stra d6i quy dinh vé BTTH
do cay cbi giy ra lam sao dé dam bao cho quy dinh khong nhimg ¢6 tinh phd bién, ma
con phai bao quat dugc tat ca cac truong hop xay ra trén thuc té. Do d6, viéc hoan
thién quy dinh v& BTTH do céy cdi gy ra theo quy dinh tai Piéu 626 BLDS 2005 1a
hoan toan dtng dan.

BLDS 2015 khong x4c dinh cu thé trudng hop nao cdy cdi giy thiét hai phai bdi
thuong, tic 1a c6 su kién cdy cdi gy thiét hai xdy ra trén thyc té thi TNBTTH s& phat
sinh, bt ké thiét hai xay ra 1a do cdy cdi dd, gly, chay hay céc bd phan cia cdy tiét chit
doc, .... Co thé thiy, day 1a quy dinh hoan toan phu hop v6i thuc tién, bdi vi no bao quat
duogc tit ca cac truong hop thiét hai do cdy cbi gy ra. Pong thoi thé hién sy tién bo va
quan diém dung dan trong hoat dong 1ap phap cta Viét Nam. Quy dinh nay sé& tao co s&
phép 1y 1& rang cho cic co quan c6 thim quyén giai quyét cac tranh chip phét sinh trén
thue té, dam bao quyén loi cua cac bén.

Trong Bo luat dan sy Phép, co s& ciia TNBTTH do céy cbi gdy ra 1a quy dinh
mang tinh nguyén tic chung tai Diéu 1384. Theo quy dinh trong Piéu luit nay,
TNBTTH sé& phat sinh khi cay cbi gdy thiét hai, bat ké 1a do cay cbi do, gly, ... hodc vi
bat cu 1y do nao. Nhu vay, cé thé théy réng, B0 luat dan su Viét Nam va BO luat dan
sy Phap mac du cé sy khac nhau vé co cu quy dinh, nhung lai c6 su tuong déng Vo1
nhau khi quy dinh v& TNBTTH do cédy cdi giy ra. Diéu ndy ciing cho thdy sy anh
hudng it nhiéu cac quan diém 1ap phap trong BO luat dan sy Phap ddi voi qué trinh ban
hanh B0 luat dan sy Viét Nam.

Ngoai ra, B ludt dan sy Nhat Ban va B luat dan sy va thuong mai Thai Lan
ciing khong quy dinh cu thé vé& cac trudng hop phat sinh TNBTTH do cy cdi giy ra.
Theo quy dinh tai Diéu 717 Bo ludt dan sy Nhat Ban va Diéu 434 Bo luat dan sy va
thuong mai Thai Lan, tre va cdy cdi gy thiét hai trong moi trudng hop déu c6 thé lam
phat sinh TNBTTH.

Qua nhiing phan tich va trich din & trén cho thiy, phap luat cua cac nudc co su
tuong dong v6i nhau khi quy dinh cac truong hop phat sinh TNBTTH do cdy cdi gy
ra. Diéu do cho théy, su stra d6i cua BLDS 2015 so voi BLDS 2005 1a su sira d6i phu
hop, thé hién sy hoan thién ciia hoat dong lap phap dan su va sy twong thich ciia phap
luat Viét Nam voi cac quc gia trén thé gidi.
2.3.2.3. Chii thé chiu béi thuong thiét hai

Theo quy dinh tai Diéu 626 BLDS 2005, khi ciy c6i giy thiét hai, TNBTTH chi
thuoc v& CSH. Theo quy dinh nay, viéc x4c dinh TNBTTH khong dga trén mot
nguyén tic cu thé nao, tirc 1a ké ca CSH c6 16i hay khong c6 16i thi TNBT ciing sé& phat
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sinh, trir khi hoan toan do 16i cua ngudi bi thiét hai hoac do su kién bat kha khang.
Theo suy doan ctia NCS, quy dinh ndy c6 thé xuat phat tir nguyén tic thuc hién quyén
s& hitu tai Piéu 165 BLDS 2005. Theo d6, CSH dugc thuc hién moi hanh vi theo ¥ chi
ctia minh d6i voi tai san, nén khi tai san gy thiét hai, CSH phai bdi thudong. Ciing ¢
thé quy dinh nay xudt phat tir nguyén tic chju trach nhiém do 15i trong viéc quan ly
cay c6i (khong xén &, tia canh, chat bé cdy nguy hiém, ...). Tuy nhién, cho di céc nha
lam ludt cé dua trén bat cir nguyén tic nao khi dua ra quy dinh nay, thi day ciing 1a
quy dinh khong hop 1y, boi mot sb 1y do sau: Mot la, trén thuc té, rat nhiéu truong hop
CSH chuyén giao quyén chiém hitu, st dung cdy c6i cho chu thé khic. Néu cay cbi
gdy thiét hai trong thoi gian chu thé duoc chuyén giao dang quan ly, st dung ma CSH
phai BTTH 1a khong phu hop voi 18 cong bang; Hai la, quy dinh nay din dén thyc té
nhiéu trudng hop nguoi bi thiét hai khong biét khoi kién ai dé yéu cau BTTH khi khong
thé biét ai 1a CSH cua cay cdi (vi du cdy xanh d6 thi thudc s& hitu ctia nha nudc hay cia
cong ty cay xanh). Hon nita, nhiéu trudng hop CSH va ngudi duge giao quan Iy dun day
trach nhiém cho nhau, khién cho viéc giai quyét cua co quan nha nudc c6 thim quyén
kho khan, anh huong toi quyén va loi ich hop phap cua ngudi bi thiét hai.

Nhimg bt cép trong quy dinh cua BLDS 2005 di dugc stra ddi bdi quy dinh tai
Diéu 604 BLDS 2015. Theo Piéu 604 BLDS 2005, chi thé chiu TNBTTH do ciy cbi
gdy ra ¢ thé 1a CSH, NCH, ngudi duge giao quan 1y. Day 1a mot su thay d6i phu hop,
thé hién su tién bd cla hoat dong lap phap. Su thay doi nay da khic phuc nhiing han
ché, bét cap cua BLDS 2005, dong thoi dam bao sy phu hop cua quy dinh phap luat
véi 18 cong bang. Tuy nhién, nghién ctru quy dinh ctia BLDS 2015 vé viéc xac dinh
chu thé chiu TNBTTH do cdy cbi gdy ra, NCS nhan thiy mot sb vin dé nhu sau:

Thir nht, vé trdch nhiém ctia CSH:

Thong thuong, khi CSH dang truc tiép quan 1y, st dung cdy cdi ma cay cbi giy
thiét hai thi CSH phai BTTH. Tham chi, trong nhiéu truong hop, CSH di chuyén giao
cho nguoi khac quan 1y cdy cdi thi CSH van phai bdi thudng cho ngudi bi thiét hai, néu
gitta CSH va nguoi duoc giao quyén quan 1y cdy cdi ¢ thoa thuan. Phap luat Viét Nam
khong dwa ra mot nguyén tic cu thé ndo cho viéc xac dinh TNBTTH cta CSH cay cdi.
Tuy nhién, nghién ctu cac quy dinh phap ludt cé lién quan, c6 thé thdy TNBTTH cua
CSH cay cbi dua trén mot s6 nguyén tic nhu: (i) Nguyén tic thuc hién quyén s hiru.
Theo nguyén téc nay, CSH duoc thuc hi€én moi hanh vi ddi tai san cua minh, nhung khi
tai san gy thiét hai thi phai boi thudng; (i) Nguyén tic chiu trach nhiém dén su. Theo
nguyén tic ndy, néu CSH cdy cdi khong thuc hién nghia vu phat ré, tia canh, chat ha cay
c6 nguy co d6, giy ... theo quy dinh tai Khoan 2 Diéu 175 va khoan 1 Piéu 177 BLDS
2015 ma cdy cdi gay thiét hai thi phai chiu TNBT; (iii) Nguyén tic thoa thuan, tic 1a
gitta CSH cay cdi va nguodi duoc giao quan 1y cdy cdi c6 thé thoa thuan vé viec CSH
phai BTTH do cay cdi gy ra ké ca trong trudng hop cdy cdi dang do ngudi d6 quan 1y.
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Khi nghién ctru vé TNBTTH ctia CSH, NCS nhan théy viéc xac dinh CSH cua
cdy cdi trong nhiéu truong hop s& kho khan. Pdi v6i truong hop cdy cbi do CSH tu
tr@)ng trong khudn vién dat cua minh thi viéc xac dinh CSH sé& dé dang, va chi can cin
clr vao cac gidy chimg nhan quyén st dung dat va cac sb liéu dia chinh 1a c6 thé xac
dinh dugc. Tuy nhién, ddi voi cac loai cdy moc tu nhién ¢ ven dudng, & cac canh déng
ma gy thiét hai thi viéc xac dinh CSH s& vo cung kho khan, va hau nhu trong nhing
truong hop nay, néu cdy cdi gay thiét hai thi ngudi bi thiét hai s& ganh chiu rui ro.
Chung ta ciing khong thé dé cap dén trach nhiém ctia Nha nudc khi cac cdy moc ven
duong gy thiét hai, boi vi bat ctr ai ciing c6 quyén khai thac loi ich tir nhiing loai cay
ndy (nong dan di lam co thé ngdi dudi cac tan cdy moc ngoai canh ddng, nguoi di
duong co thé ngit va sir dung cac loai qua trén cdy moc ven dudng). Dbi véi trudng
hop céc loai cdy moc tu nhién trén ranh gidi giita cac bat dong san lién k& gy thiét hai
thi trudc hét phdi can ctr vao su théa thuan ctia cac bén lién quan dén viéc thu hoa loi.
Néu cac bén thoa thuan chia déu hoa loi thi TNBTTH duge chia cho mdi bén theo ti 1&
s6 hoa loi duoc huong. Néu céc bén khong cé thoa thuan thi v& nguyén tic hoa loi
dugc chia déu thi TNBTTH phai chju 1a nhu nhau.

Thir hai, vé trach nhiém ctia NCH, nguoi dugc giao quan ly:

Pay 1a hai loai chi thé méi duoc bd sung vao Picéu 604 BLDS 2015. Nhu da
phéan tich ¢ trén, day 1a sy thay d6i phu hop voi thuc té va phu hop voi 18 cong bang.
Tuy nhién, lién quan dén TNBTTH ciia NCH, ngudi duoc giao quan 1y cdy cdi, NCS
nhan théy mot sb van dé can ban luan nhu sau:

Mot la, chiém hiru duoc hiéu 13 “ndm gitr va quan Iy tai san” [109; tr.136], tic 1a
khai niém “chiém hitu” di bao ham ca khai niém “quan 1y”. Mac du Bo luat dan sy
khong dua ra cac khai niém cu thé, nhung suy cho ctng khai niém “NCH” di bao ham
ca khai niém “nguoi dugc giao quan 1y”. Boi vi, NCH bao gdm NCH c6 cin cir phap
luat va NCH khong c6 can ctr phap luat. Hon nita, cin ctr quy dinh tai khoan 1 Piéu 165
BLDS 2015 ¢6 thé xac dinh nguoi duge giao quan 1y tai san 1a NCH c6 can ctr phap luat
déi v6i tai san duogc giao. Nhu vy, viéc str dung ca cum tu “NCH” va cum tu “nguoi
duoc giao quan 1y” dé xac dinh chu thé chiu TNBTTH 1a khong can thiét va thé hién sy
lap di lap lai cac thuit ngit co6 cung ndi dung. Do d6, can phai thay ddi cach sir dung
thuat ngit trong Diéu luat ndy. Quan diém sira d6i cu thé s& dugc NCS trinh bay trong
chuong 3 cua luén an.

Hai la, NCH céy cbi co thé 1a NCH c6 cin cir phap luat (bao gdm ca nguoi
dugc giao quan 1y) hodc NCH khong c6 cin clr phap luat. D6i v6i hai loai NCH nay,
B6 luat dan sy khong c6 quy dinh riéng biét vé TNBTTH khi cay ¢6i ma ho chiém hiru
gay thiét hai. Tuc 1a néu ciy cdi ho dang chiém hiru ma gy thiét hai thi ho phai BTTH
bat ké ho c6 16i hay khong c6 16i dbi v6i thiét hai xay ra. Tuy nhién, diéu nay chi phu
hop v6i truonmg hop NCH cay cdi 1a NCH khong c6 cin clr phap luat, boi vi ban than
NCH khong c6 can ¢t phap luat luon ludn bi coi la ¢6 15i trong viée chiém hiru.
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DPbi voi truong hop NCH cay c6i 1a NCH c¢6 can cr phap luat, viéc bét ho phai
BTTH do ciy cbi ma ho chiém hiru gy ra 1a khong phu hop trong nhiéu trudng hop.
Bé&i vi, ho khong dugce thyc hién moi hanh vi lién quan dén tai san chiém hitu ma ho
phai chiém hiru tai san do “trong pham vi, cach thuc, thoi han do CSH xac dinh” [10;
biéu 187] hoac “phai phu hop voi1 muc dich, ndi dung cua giao dich” [10; Piéu 188].
Hon nira, néu giita CSH va nguoi dugce giao chiém hitu cdy cbi khong c6 thoa thuin
thi nghia vu 4p dung céc bién phap khic phuc, chit cay c6 nguy co gy thiét hai van
thudc vé CSH theo quy dinh tai khoan 1 Piéu 177 BLDS 2015. Do d6, viéc xdy dung
nguyén tic xac dinh TNBTTH cua NCH khi cdy cdi gy thiét hai 1a can thiét, nén viéc
stra d6i quy dinh tai Piéu 604 BLDS 2015 vé van dé nay 1a doi hoi mang tinh thuc té
cao. Quan diém stra doi cu thé s& duge NCS trinh bay trong chwong 3 cta lun an.

Lién quan dén viéc xac dinh chu thé chiu TNBTTH do cdy cdi gy ra, phap luat
ctia mdi qudc gia lai ¢6 quy dinh khac nhau. Nghién ctru phéap ludt ctia mot s6 nudc,
NCS nhén thiy rang:

Phép luat dan sy Phap gin yéu té 16i ddi v6i TNBTTH khi bat dong san hoic
dong san bi chay gy ra thiét hai cho nguoi thir ba [13; Diéu 1384]. Theo quy dinh
ndy, khi cdy c6i bi chay gy thiét hai thi CSH hodc NCH phai bdi thuong, néu nguoi b
thiét hai chimg minh dugc CSH hodc NCH c6 156i. P6i voi céac truong hop cay cbi giy
thiét hai ma khong do chay thi TNBTTH dwong nhién s& phat sinh ma khong can quan
tam dén yéu t6 13i. Pac biét, BO luat dan su Phap khong dua ra sy phan bi¢t nguoi chiu
TNBTTH 1a CSH hay NCH, ma chi quan tam tai thoi diém cdy cbi gy thiét hai, ai
dang quan 1y cdy c6i do. Theo quan diém cua NCS, nhitng quy dinh ndy xuét phat tir
cac quy dinh c6 lién quan dén viéc chiém hitu tai san cta chil thé khong phai 1a CSH.
Theo quy dinh tai biéu 2231 Bj ludt dan sy Phap, néu khong c6 gi chung minh la
chiém hitu cho nguoi khac ngay tir dau thi duoc suy doan 1a chiém hiru cho minh va
v6i danh nghia 1a CSH, hodc Diéu 1927 Bo ludt dan sy Phap quy dinh: “ngudi giir tai
san phai bdo quan tai san nhan giit mot cach cin thin nhu bao quan tai san cua chinh
minh”. Diéu nay cho thdy, viéc khong phan biét nguoi dang chiém hiru tai thoi diém
cay cbi gay thiét hai 1a CSH hay chu thé khéc 13 c¢6 co sé phép 1y rd rang. Mic du Piéu
604 Bo luat dan sy Viét Nam niam 2015 gidng véi quy dinh cta Phép & chd chu thé
nao dang chiém hiru cdy cbi tai thoi diém cdy cdi gy thiét hai thi phai bdi thudng,
nhung viéc chiém hitu cia cic cha thé khong phai CSH hoan toan khong gidng nhu
CSH va cling khong duoc thuc hi¢n moi hanh vi nhu CSH.

B6 luat dan sy Nhat Ban (Diéu 717) va Bo luat dan sy va thuong mai Thai Lan
(Piéu 434) déu dua ra nguyén tic xac dinh chu thé BTTH do cay cbi gdy ra. Theo do,
néu cdy cbi gay thiét hai, NCH chi phai BTTH néu chimg minh ho c¢6 15i. Trong
truong hop NCH di thé hién sy quan tdm dung mic nhim ngin chin viéc xay ra thiét
hai thi ho khong phai bdi thuong, lac ndy TNBTTH sé& thuoc vé CSH. Theo quan diém
ctia NCS, day 1a nguyén tic xac dinh chii thé chiu TNBTTH do cay cbi gy ra rat phu
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hop, cac nha 1am ludt Viét Nam c6 thé tham khao cach quy dinh nay khi sira d6i quy
dinh trong BLDS 2015.
2.3.2.4. Can cw loai trir trach nhiém

BLDS 2005 va BLDS 2015 déu quy dinh hai cin ct loai trir TNBTTH do cay
cbi gy ra d6 1a thiét hai xdy ra hoan toan do 15i ctia ngudi bi thiét hai hodc do sy kién
bét kha khang. Piém khac biét gitta hai Bo luat nay 1a & chd: Trong BLDS 2005, cin
ctt loai trir TNBTTH dugc quy dinh trong Piéu 626 vé BTTH do cdy cbi gy ra va
TNBT sé& chic chin duoc loai trir néu xay ra mot trong hai can cir niy; Trong BLDS
2015, can cir loai trir TNBTTH khong duoc quy dinh tai Diéu 604 v& BTTH do cdy cbi
gdy ra ma lai duoc quy dinh chung tai khoan 2 Diéu 584 vé can cur loai trir TNBTTH
ngoai hop dong nodi chung. Hon nira, theo quy dinh trong BLDS 2015, ngay ca khi xay
ra hai can ct nay, TNBTTH van c6 thé khong duoc loai trur néu cac bén cé thoa thuan
khac hodc phap ludt c6 quy dinh khac [10; Piéu 584 khoan 2].

Nhu vdy, quy dinh v& cin c@r loai trir TNBTTH trong BLDS 2015 wira c6
nhitng diém ké thira, vira ¢6 nhitng diém thay doi so voi BLDS 2005. Mic du sy thay
d6i nay thé hién sy thong nhit mang tinh nguyén tic cua BLDS 2015, dam bao cin
ctr loai trir TNBTTH phai duoc ap dung nhu nhau bat ké hanh vi giy ra thiét hai hay
tai san gay ra thiét hai. Nhung viéc dua ra hai yéu to lam vo hiéu héa can cir loai trir
TNBTTH dudng nhu van chua thyc sy hop 1y. NCS hoan toan dong y vé tinh hop ly
cua ndi dung quy dinh “trur truong hop phap luat c6 quy dinh khac”. Tuy nhién, NCS
lai cho rang ndi dung cua quy dinh “trir truong hop cic bén co thoa thuan khac” 1a
khong co6 tinh thuc té. Boi vi, mic du theo quy dinh tai khoan 1 Piéu 585 BLDS
2015, céc bén c6 thé thoa thuan “vé mirc boi thuong, hinh thirc béi thuong bang tién,
bcing hién vdt hodac thuc hién mot cong viéc, phuwong thuc boi thuong mot lan hodc
nhiéu lan”, nhung nhitng thoa thuan ndy chi dién ra khi TNBT dang ton tai. Con d6i
voi trudng hop TNBT d3 duoc loai trir hoan toan do 16i clia ngudi bi thiét hai hoic
do su kién bét kha khang (CSH, NCH khong c6 TNBTTH), thi viec CSH hodac NCH
cay cbi lai théa thuan véi nguoi bi thi¢t hai dé budc minh phai BTTH cho nguoi bi
thiét hai 1a phi thuc té. Néu c6 thi chi 1a CSH, NCH tu nguyén hd tro mot phan thiét
hai cho nguoi bi thiét hai chir d6 khong phai 1a TNBTTH ctia ho. Do do, quy dinh vé
can cu loai trir TNBTTH theo quy dinh tai khoan 2 Diéu 585 BLDS 2015 can phai
duoc sta doi dé dam béo quy dinh do6 cé tinh thuc té theo hudng can loai bo cum tur
“trur truong hop c¢6 théa thuan khac”. Quan diém stra ddi cu thé s& duge NCS trinh
bay trong chuong 3 cua ludn an bang kién nghi stra diéu luat.

Viéc chimg minh cac cin cir loai trir TNBTTH do cdy cdi gy ra 1a nghia vu
ctia CSH, NCH, nguoi duoc giao quan 1y cdy cbi. Trong d6, chi khi dua ra dugc céc
yéu t6 phu hop v6i quy dinh vé sy kién bat kha khang tai khoan 1 Piéu 156 BLDS
2015 thi CSH mdéi duoc loai trir trach nhiém theo cin ctr loai trir 13 sy kién bat kha
khang. DPbi v6i can ctr loai trr TNBTTH “hoan toan do 13i cua nguoi bi thiét hai”,
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CSH va céc chu thé khac phai ching minh dwoc hai ndi dung: (i) da tuan thu cac quy
dinh phap luat cé lién quan dén viéc xén ré, tia canh, chat bo cay cay nguy hiém, ...;
(ii) nguoi bi thiét hai dd co su tiép xac khong can thiét ddi voi cy cdi tai thoi diém
cay cbi ¢c6 nguy co gy ra thié¢t hai (vi du nguoi bi thi€t hai nhan thic dugc cay cbi co
kha ning do, giy, co chat doc hai, ... nhung van tiép xuc, van ngdi hong mat dudi gbc
cdy, ...). Néu CSH chi ching minh dugc mot trong hai ndi dung nay thi coi nhu CSH
cling ¢c6 mot phén 16i va s& khong dugc loai trir trach nhiém, va viéc BTTH s& tuan
theo nguyén tic tai khoan 4 Piéu 585 BLDS 2015 (BTTH trong trudng hop ngudi bi
thiét hai ciing c6 16i). Pay 1a diém gidng v6i can cr loai trir TNBTTH do stc vat gy
ra, nhung lai 13 diém khac biét so voi can cir loai trir TNBTTH do ngudn nguy hiém
cao d6 gy ra. Sy khac biét ndy 1a do nhiing tinh chit ctia ngudn nguy hiém cao do ma
NCS di phan tich trong tiéu muc 2.1.1 & trén.

Nghién ctru phap ludt cia mot sé qudc gia, NCS nhat thdy ring, cac qubc gia
ndy khong dua ra bit ctt can cr loai trir trach nhiém nao ddi voi trudng hop cdy cdi
gay thiét hai. Tuy nhién, mot sé cac qubc gia nay lai dua ra nguyén tic BTTH do cdy
cdi gy ra trén co so 161, cu thé:

B luat dan sy Phap khong dua ra can cir loai trirt TNBTTH do cay c¢6i hodc do
tai san n6i chung gay ra, nhung lai phan chia céc trudng hop cdy cdi gay thiét hai dé xac
dinh nguyén tic BTTH. Trong d6, ddi v&i truong hop cdy cdi bi chdy ma giy ra thiét hai
thi TNBTTH chi phat sinh néu ngudi ¢ trach nhiém quan 1y c6 16i trong viéc quéan 1y;

B¢ luat dan sy Nhat Ban va BO ludt dan sy va thuong mai Thai Lan ciling xac
dinh TNBTTH cua cac chu thé theo nhimg nguyén tic khac nhau. Trong d6, TNBTTH
cua NCH va nguoi thtr ba dwa phét sinh trén co so 16i. TNBTTH ctia CSH phat sinh
khong tir yéu té 161 ma tir cac quyén d6i véi tai san ma ho dugc huong.

C6 thé thay, mic du khong quy dinh vé céc can cw loai trir TNBTTH, nhung c6
thé thiy & mot khia canh nao do6, phap ludt cua cac qudc gia ndi trén cling c6 su tuong
dong v6i phap luat Viét Nam. Nhin tir quy dinh ctia phap ludt Viét Nam vé& cac cin ctr
loai trir TNBTTH néi chung, ¢6 thé thiy rang khi xay ra cac can ci loai trir ndy, CSH va
cic chu thé khéc cling hoan toan khong c6 18i. Suy cho cung, viéc loai trir TNBTTH do
cay cbi gay ra theo phap luat Viét Nam ciing cin ct vao viéc chu thé c6 16i hay khong
6 161 va d6 1a diém tuwong dong voi phap ludt cta nhimg qudc gia nhu phéan tich ¢ trén.
2.3.3. Thuec tién boi thuwong thiét hai do cdy céi gdy ra

Thuc té cho thdy, viéc cdy cdi gy thiét hai xay ra rat phd bién & cac khu vic d6
thi, dac biét vao cac mua mua bao. Tinh hinh khong nhitng khong gidm ma con tang so
véi cac mua trudc. Tinh chat cac vu viée xay ra ngady mot nghiém trong hon. Piéu nay
cho thdy viéc quan ly tai san ciia CSH ciing nhu chu thé dugc giao quan 1y cdy cbi
khong ding voi cac quy dinh phép luat cé lién quan. Nghién ciru thuc té cic wu viéc
BTTH do céy cbi gdy ra, NCS nhan thdy mot sé van dé thuc té nhu sau:
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Thir nhdt, cay cbi chii yéu gy thiét hai do bi d6, giy béat ngo khi troi mua tai
cac khu d6 thi 16n dong nguoi qua lai. Hon nita, hau hét moi nguoi khong thé dé
phong nén thiét hai xay ra trong hau hét cac vu déu rat ning né ca vé ngudi va tai san
¢ gia tri 1on. Minh chimg cho thyc té nay c6 thé xem xét mot s6 vu viée cdy cbi gy
thiét hai nhu sau:.

Vao 17h15 ngay 18/8/2012, anh Pham Tuan Anh (SN 1978, tra tai Tran Khat
Chan, Ha Noi) dang 14 chiéc taxi mang bién kiém soat 29A-268.90 cta hing Mai
Linh, luu thong theo hudéng Lo Puc - Phan Chu Trinh. Khi di dén trudc cira ngdi nha
s6 95 Lo Ptc (Pham Pinh Hb, Hai Ba Trung, Ha Noi) thi bi mot cdy xa cir ¢d thy bat
ngo 1at gbe, d6 up xudng long duong. Hau qua khién chiéc taxi bj bién dang con nan
nhan tir vong tai chd [136; truy cap ngiy 20/5/2016].

Vao khoang 1h30 sang ngiy 8/8/2013, troi mua rat to, 6ng N.T.K (sinh niam
1969, & phuong Cau Dén, quan Hai Ba Trung, Ha Noi) diéu khién xe may Liberty
mang bién kiém soat 30N4-3123. Khi di dén trudc sb nha 101 phd Ba Triéu (quan Hai
Ba Trung, Ha Noi) thi cdy xa cir trudc ngd 101 bat ngd do chin ngang duong khién
ong N.TK khi dang diéu khién xe may khong xtr 1y kip nén di d4m thing vao than
cdy. Hau qua, ong N.TK tr vong tai chd. Pugc biét, trudc khi wu tai nan xay ra
khoang 1 tuan, nguoi dan da phat hién cdy xa cur noi trén bi bung géc. Mac du su viéc
da dugc thong bao téi co quan chirc ning nhung khong thiy don vi nao t6i xir 1y. Dén
dém thi xdy ra wu tai nan chét ngudi thuong tdm noéi trén [137; truy cip ngdy
20/5/2016].

Thir hai, cdy cdi thuong gy thiét hai trong tinh trang thoi thiét cuc doan, mua
rong, nén viéc xac dinh TNBTTH thuong rat khé khin, boi vi co quan c6 trach nhi¢m
hoac 1la cho réng do 1a do sy kién bat kha khang, hodac 1a dun déy trach nhiém cho
nhau. Viéc dun ddy trach nhiém nay 13 hé qua tit yéu cua quy dinh tai Piéu 626 BLDS
2005 (chi quy dinh TNBTTH cua CSH), trong khi d6 Nghi dinh s6 64/2010/ND-CP
ngay 11 thang 6 nam 2010 vé quan 1y cdy xanh d6 thi lai quy dinh V& trach nhiém cta
don vi duoc giao quan 1y cdy xanh trong viéc chim soc, kiém tra va xac dinh tinh
trang phat trién ctia cay dé c6 bién phap theo ddi, bao vé va xur Iy kip thoi.

Lién quan dén TNBTTH do nhiing cdy xanh d6 giy giy ra, theo lanh dao Cong
ty Cong vién cay xanh, don vi dang quan ly khoang trén 46.000 cdy xanh c6 bong mat
dugc trong trén nhiéu tuyén phd thuoc & Ha Noi cho biét: “Vira qua, chung toi dugc
thanh phd giao tiép quan thém 1.700 cay xanh tai cac khu d6 thi méi nhu Duong Noi,
Xa La (quan Ha Bong), khu doé thi Viét Hung (quan Long Bién). Trong thoi gian téi s€
tiép quan thém cdy xanh cua nhiéu khu d6 thi khac nita, nén viéc quan 1y va xtr 1y cac su
c¢d cay xanh d6 gdy trong miia mua bdo ciing rat ning né. Hon nita, thoi gian qua, mua
nhiéu nén co nhiing cay do bat thuong, kho biét trude”. Khi dé cap vé trach nhiém trudc
nhitng truong hop cdy xanh giy d6 gay thiét hai cho nguoi déan, 1anh dao cong ty nay
cho réng, cho dén thoi diém ndy van chua c6 mot quy dinh cu thé nao vé trach nhiém
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ctia don vi quan 1y cdy xanh ddi véi nhimng trudng hop cdy d6, canh gy do thién tai.
Ong ciing cho rang, “vé mit phap 1y, cay xanh trén tuyén phd thudc quyén so hiru cta
thanh ph6 va chiing toi chi quan Iy theo don dat hang cua thanh phé. Viéc tai nan do cay
xanh d6 trong dip mua bio 1a nhitng tai nan dang tiéc [139; truy cap ngay 20/5/2016].

C6 thé noi, tinh trang dun day trach nhiém nhu dé cap & trén 1a do quy dinh
khong phut hop trong Pidu 626 BLDS 2005. Trong Piéu 626 Bo luat nay, chi c6 CSH
moi phai chiu TNBTTH do cdy c¢bi gy ra nén don vi dugc giao quan 1y, chim séc cay
cdi nhu Cong ty cong vién cay xanh tir chdi trach nhiém 1a diéu duong nhién. Ngay ca
khi Céng ty niy vi pham quy dinh tai khoan 3 Diéu 11 Nghi dinh sb 64/2010/ND-CP
ngay 11 thang 6 ndm 2010 vé quan 1y cdy xanh d6 thi thi ciing khéng c6 can ¢t phap
1y dé budc Cong ty cong vién cdy xanh phai BTTH vi Nghi dinh nay khong c6 quy
dinh riéng vé van dé BTTH. Tuy nhién, thuc té nay s& thay doi khi BLDS 2015 ¢6 liéu
luc phap luat. Tac 1a, khi BLDS 2015 ¢6 hi¢u luc, co quan quéan ly cdy xanh phai
thuong xuyén kiém tra tinh trang ctia cdy, néu phat hién thiy c6 dau hiéu nguy hiém
phdi cat tia, chat ha thi phai xir 1y ngay dé dam bao an toan. Trong trudng hop Cty
Cong vién Cay xanh Ha Noi khong thuc hién ding trach nhiém cta minh dan dén viéc
cay do gy thiét hai thi phai bdi thuong.

Thir ba, ciing gidng nhu hau hét cac vu viéc lién quan dén tai san gay thiét hai,
khi cdy c6i gdy thiét hai, cac bén chu thé ciing thuong théa thuan BTTH nén khong
yéu cau Toa an giai quyét. Tuy nhién, trong mot sd vu viée dugc Toa an giai quyét,
van ton tai nhitng diém bat cép trong viéc ap dung phép luat. Ching ta cing xem xét
nhiing diém bt cép trong vu viéc sau:

Khoang 13 gio 30 phat ngay 23 thang 3 nam 2011, Ngii dén phan dét cua ong
Liém dé mua cay cua ldy cui. Khi cwa cti xong thi 6ng Liém nhd Ngii ding cua may
(loai cua cam tay) cua dum cdy dira nha ong Liém va dugc Ngii dong y. Trong luc cua
dira, Ngii khong budc diy vao than ciy dira dé kéo va thong bao cho nhimg ngudi
khong lién quan ra khoi khu vuc nguy hiém. Ngdi cua (mé miéng) mot phan than dira
phia bén dat cua ong Liém, sau 6 méi cua phan than dira 61 dién, khi cuwa cdy dira sép
nga thi lud1 cua bi ket gitra hai mat cua nén Ngai nho 6ng Liém, ba Khéo (me rudt cua
Ngai), Luat, Vinh va Ngoc (vo Ngii) dén x6 cay dira cho ngi v& phan dét cua 6ng Liém
dé 1ay ludi cua ra, nhung cay dira khong ngd nén moi ngudi budng tay ra thi cay dira
ngd vé phan dét ctia ba Hai, trang vao ngudi ba Hai va chau Toan khi dang ngdi cho vit
an gﬁn do. Sau khi sy vi€c xay ra, ba Hai va chau Toan dugc dua di cép cuu nhung da to
vong. Can ctr vao cac két luan giam dinh, diéu tra va cac chung cu khac, Toa 4n nhin
dan huyén Tra On tinh Vinh Long da xét xir vu an bang ban an s6 09/2012/HSST ngay
27 thang 3 nam 2012, trong d6 vé phan BTTH, Toa 4n d3 van dung Diéu 610 va Diéu
626 BLDS 2005 dé budc Ngii bdi thudng mot nira thiét hai 1a 35.694.500 dong va vo
chdong 6ng Liém, ba Loan lién doi bdi thuong 35.694.500 dong [101].



111

Nghién ctru ndi dung vy viéc va cac dénh giad cua Hoi d(‘A)ng xét xir dugc thé
hién trong ndi dung ban an, NCS nhan théy mot s6 van dé con ton tai nhu sau:

Mot la, Hoi dong xét xir van dung Diéu 626 BLDS 2005 dé giai quyét van dé
BTTH 1a chua phu hop. Béi i, trong ndi dung vu viéc dugc miéu ta c6 doan “Trong
liic cwa diva, Ngdi khéng budc ddy vao than cdy dira dé kéo va théng bdo cho nhiing
nguoi khéng lién quan ra khéi khu viee nguy hiém”, ddng thoi trong phan xét thay, Hoi
dong xét xtr nhan dinh “Hanh vi cia bi cdo la nguyén nhan chinh truc tiép lam cdy
nga de chét nhiéu nguoi”. Nhu vdy, theo ndi dung vu viéc dugc miéu ta va theo nhan
dinh ctia Hoi dong xét xtr, thiét hai xay ra trong trudng hop nay phai 13 thiét hai do
hanh vi cua dira gdy ra ma khong phai do ban than cay dua ty gay thiét hai. Do do,
phai x4c dinh day 1a TNBTTH do hanh wi trai phap luat gdy ra ma khong phai do cay
cbi gy ra, va c& so phap 1y dé ap dung giai quyét tranh chip vé BTTH trong vu viéc
nay phai 1a Piéu 604 BLDS 2005 ma khong phai Diéu 626.

Hai la, mic du khing dinh 6ng Liém va ba Loan 1a CSH cdy dira, nhung thiét
hai khong phai do cdy dira tu d6, gdy gy ra, ma hoan toan do hanh vi cua cdy dira
khong can than nén giy ra thiét hai. Do d6, viéc Hoi d@)ng xét xir budc vo chéng ong
Liém phai bdi thuong mot nira thiét hai mic du phu hop v6i thuc té, nhung ciing
khong c6 co s phap 1y rd rang, boi vi vo chong ong Liém khong phai 13 ngudi cua
cay dira. Hon nita, Hoi dong xét xir budc vo chong ong Liém phai lién déi bdi thudng
mot ntra thi€t hai cho nguoi bi hai nhung lai khong dua ra co s& phap 1y cua viée boi
thuong lién doi 1a khong hop ly.

2.4. Bdi thuong thiét hai do nha cira, cong trinh xay dung khac gy ra
2.4.1. Khdi niém, dic diém nha civa, cong trinh xdy dung
2.4.1.1. Khdi niém nha cva, cong trinh xday dung

Maic du “nha cua” 1a mot thuat nglt phap ly, nhung khong c6 van ban nao dua
ra khai niém “nha cta”. Dudi goc d0 ngon nglr, nha ctra dugc hiéu 13 “nha & noi
chung” [88; tr.1225]. Theo do, khai niém nha cura va khai niém nha & 1a nhirng khai
niém dong nhat vé y nghia, tirc 1 déu st dung dé ndi dén “nha” - mot loai tai san trong
hé thdng phép luat dan sy. Theo quy dinh tai khoan 1 Piéu 3 Luat Nha & niam 2014,
“nha o la cong trinh xay dung voi muc dich dé éva phucvu cac nhu cau sinh hoat ciia
ho gia dinh, ca nhan”. Theo khai ni¢ém nay, nha ¢ cling la mgt trong cac loai cong trinh
xdy dung do con nguoi tao ra dé phuc vu cac nhu cau khac nhau.

Theo quy dinh tai khoan 10 Diéu 3 Luat xdy dung nam 2014, “Céng trinh xdy
dung la san phcfm duoc tao thanh boi suc lao dong cua con nguoi, vat liéu xay dung,
thiét bi lcfp dat vao cong trinh, duoc lién két dinh vi véi dat, cé thé bao go”‘m phdn duoi
mat dat, phd‘n trén mat dat, phd‘n duoi mat nuoc va phdn trén mat nuoc, duoc xdy
dung theo thiét ké. Cong trinh xdy dung bao gom céng trinh dan dung, céng trinh
cong nghiép, giao théng, néng nghiép va phdat trién néng thén, cong trinh ha tang ky
thudt va céng trinh khac”. Khai niém nay khong nhiing khai quat vé cong trinh xay
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dung, ma con li¢u ké céac loai cong trinh xay dung dugc diéu chinh béi Luét Xay dung
va phap luat co lién quan. Ngoai ra, cac cong trinh xdy dung con duogc li¢t ké va phan
loai cu thé theo huéng dan tai Piéu 8 Nghi dinh s6 46/2015 vé& quan 1y chat lugng va
bao tri cong trinh xdy dung (danh muc chi tiét cic cac loai cong trinh duge quy dinh
tai Phuy luc I ban hanh kém theo Nghi dinh nay).

C6 thé thay, viéc xdy dung khai niém nha &, khai niém cong trinh xdy dung va
xac dinh cu thé cac loai cong trinh xdy dung nhu trong Luat Nha ¢ nim 2014, Luat Xay
dung nim 2014 va van ban huéng dan thi hanh c6 vai trd quan trong, nham xéc dinh co
s& phap 1y duoc ap dung dé giai quyét vin dé& BTTH khi nha ctra, cong trinh xay dung
khac gay ra thiét hai. Theo d6, chi nhitng cong trinh xay dung da duogc liét ké tai Piéu 8
Nghi dinh sé 46/2015 vé quan 1y chét luong va bao tri cong trinh xay dung ma gy thiét
hai thi méi 4p dung quy dinh tai Piéu 605 BLDS 2015 dé giai quyét van dé BTTH.
2.4.1.2. Bdc diém cua nha cira, cong trinh xdy dung

Nha ctra va cac cdng trinh xay dung khac 1a mot loai bét dong san. Dac diém
ndy xudt phat tir quy dinh phap ludt vé bat dong san trong Bo luit dan su. Theo quy
dinh tai diém b khoan 1 Piéu 107 BLDS 2015, nha va cong trinh xay dung gin lién
v6i dat dai 13 mot trong cac loai bat dong san. Theo do, nha ctra va cac cong trinh xay
dung khac cling mang nhimg dic diém cta bat dong san nhu:

Thir nhdt, ddy 1a nhitng tai san gan lién v6i dat va thudc loai phai dang ky quyén
s& hitu. Ngay trong quy dinh tai khoan 10 Diéu 3 Luét xay dung ndm 2014 d3 x4c dinh
cong trinh xdy dung n6i chung dugc lién két dinh vi vi dat. Mic du hién nay, viéc phan
loai tai san thanh bit dong san hay dong san khong con dwa vao dic tinh di, doi hay
khong di, doi ctia tai san nhu trong khoan 1 Piéu 181 Bo luat dan sy nim 1995, nhung
dua vao dac tinh cua cac loai tai san nay chung ta hoan toan co thé nhan théy tinh bat
dong cua cac loai tai san nay. Ngoai ra, bat dong san 1a nhiing loai tai san phai dang ky
quyén s¢ hitu theo quy dinh tai khoan 1 Diéu 106 BLDS 2015, nén khi bat dong san gy
thiét hai, c6 thé x4c dinh ngay duoc cac chu thé c6 lién quan dén vin dé BTTH.

Thur hai, pham vi gay thi¢t hai cua nhitng loai tai san nay thuong hep hon so voi
cac loai tai san khac, trir khi d6 1a nha may cong nghi¢p dang hoat dong gay thiét hai.
Dic diém khong di doi cua bat dong san cho thdy, dy 1a nhimng loai tai san chi ton tai
& mot vi tri nhat dinh. Khong giéng nhu dong vat hoac cac loai dong san khac co kha
nang tu di chuyén hodc do con nguoi di chuyén tir dia diém nay dén dia diém khac,
nha ctra, cong trinh x4y dung khac néu gy thiét hai ciing chi trong pham vi dugc con
nguoi dinh vi.

Thir ba, con ngudi hoan toan cd thé kiém soét, chi phdi sy ton tai cua nha cira,
cong trinh xdy dung theo ¥ chi cua minh, nhung hoat dong quan 1y cta con nguoi
khong tac dong nhiéu dén hoat dong giy thiét hai ctia nha cira, cong trinh xdy dung
khac. Viéc xady dung, str dung, dat ¢ cac vi tri khac nhau, thdm chi 1a phd huy nha ctra,
cong trinh xdy dung hau nhu déu nam trong tim tay cta con ngudi. Do d6, day 1a loai
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tai san c6 thé chiu sy quan 1y gan nhu tuyét ddi ctia con ngudi. Pac diém nay cho thiy
viéc nha cua, cong trinh xdy dung gay thiét hai nd lién quan chdt ché€ véi viéc quan ly
ctia CSH, ciing nhu cua cic chu thé khéc. Tuy nhién, viéc quan 1y loai tai san nay
khong co nhiéu anh hudng dén hoat dong gay thi¢t hai cua no6. Boi vi hoat dong quan
1y nha cira, cong trinh xay dung khac chi dugc thé hién thong qua hanh vi trong coi,
trong gitr, kiém tra tinh trang cta tai san ... (cha yéu la quan sat) ma khong phai 13
nam gitr, cat gitr, dich chuyén tir vi tri ndy dén vi tri khac (tac dong vao tai san). Néu
chu thé c6 16i khong quan 1y tot loai tai san nay, dan dén tinh trang loai tai san nay gy
thiét hai thi hanh vi quan 1y bi coi la co 16i & day chi ton tai dudi dang “khong thuc
hién” (khong pha bo cong trinh xdy dung cé nguy co sup d6, khong sira chita cong
trinh xay dung hu hong, ...). Néu viéc quan 1y cong trinh xdy dung ton tai dudi dang
mot hanh dong (phd bo nha ctra c6 nguy co sup do, stra chita nha ctra hu hong, ...) ma
gay thiét hai thi d6 1a hanh vi gy thiét hai ma khong phai la tai san gay thiét hai.

Thir tw, khi nha ctra, cOng trinh xdy dung khac gy thiét hai, CSH, nguoi quan
1y, sir dung hodc chu thé cé lién quan (ngudi thi cong) ludn bi suy doan 1a c6 15i. Sy
suy doan ndy xuit phat tir kha ning quan 1y ciing nhu kiém soat sy ton tai gan nhu
tuyét ddi ctia CSH, cac chu thé khic dbi v6i loai tai san nay. Khong giéng nhu nhing
loai tai san khac (dong vat, phuong tién giao thong, ...), khi gay thiét hai c6 thé CSH,
ngudi dugc giao chiém hitu, st dung khong kiém soat dugc, boi vi hoat dong cua
nhitng loai tai san c6 thé vuot khoi tim kiém soat ciia con ngudi. Tuy nhién, co thé
khing dinh rang, néu khong xay ra sy kién bat kha khang thi con nguoi hoan toan co
thé kiém soat dugc su tOn tai cua loai tai san nay. Thong quan viéc kiém tra tinh trang
clia tai san mot cach thuong xuyén, CSH, nguoi duoc giao chiém hitu, str dung c6 thé
nhan biét nhitng yéu t6 bat thudng co thé giy ra thiét hai nhu tuong nha c6 déu hiéu
nit, mai nha c6 diu hiéu sap, ... Khi do, CSH, nguoi dugc giao chiém hiru, st dung
bét dong san hoan toan co thé ngan chin dugc tinh trang bét dong san gay thiét hai.
Chi khi ho khong kiém soat chat ché thi moi khong thé nhan biét dé ngan chan sém
tinh trang ndy xay ra. Puong nhién, viéc khong kiém tra tinh trang cia tai san khién
cho tai san bi hu hong, sap d6 ma gay thiét hai thi ho s€ bi coi la vi pham nghia vu cta
CSH va duong nhién bi suy doan 1a cé 16i. Trong trudng hop CSH, nguoi dugc giao
quéan ly, st dung ma chiing minh dugc minh da thyc hi¢n nghiém chinh nghia vu quan
1y tai san ma van khong thé nhan biét duoc kha ning gay thiét hai cua nha cira, cong
trinh xay dung khac, thi lac nay 13i s& thudc vé nguoi thi cong. RS rang, néu ngudi thi
cong tot, CSH va cac chi thé khac quan Iy chit ché bat dong san thi hoan toan c6 thé
ngin chan viéc tai san gy thiét hai. Néu tit ca nhiing nghia vu d6 déu duoc thuc hién
tbt ma thiét hai van xay ra, thi d6 1a truong hop bat kha khang (vi ho khong thé ludng
trude duoc), va duong nhién TNBT dugc loai trir theo quy dinh tai khoan 2 Diéu 584.
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2.4.2. Thuec trang phdp ludt vé boi thwong thiét hai do nha civa, cong trinh xdy dung
khdac gay ra
2.4.2.1. Cac truong hop phat sinh trach nhiém boi thuong

Trén thuc té, nha cira va cac cong trinh xdy dung khac c6 thé giy ra thiét hai
trong nhiéu trang thai khac nhau nhu sup do, sut 16, hu hdng, chay, ... Tuy nhién, trong
truong hop nao thi phat sinh TNBTTH ctia CSH va nhiing chil thé khac 13 van dé quan
trong va can duoc xac dinh cu thé. Piéu d6 c6 anh huong dén quyén va loi ich hop phéap
cua bén bi thiét hai cling nhu cua CSH, nguodi dugc giao chiém hitu, sir dung va cac chu
thé khac. Do d6, van dé nay can phai dugc xac dinh mot cach rd rang, tranh ap dung tiy
tién trén thue té. BLDS 2005 va BLDS 2015 c6 su khéc biét rd rét trong quy dinh vé céc
truong hop phat sinh TNBTTH do nha ctra, cong trinh xay dung khac gay ra.

Theo quy dinh tai Diéu 627 BLDS 2005, TNBTTH do nha cira, cong trinh xay
dung khac gy ra chi phat sinh trong ba trudng hop cu thé d6 1a sup d6, hu hong, sut
16. Déi véi cac truong hop khac nhu nha bi chay, nha bi lun hodc roi vao cic trudng
hop khac ma gay thiét hai thi vi€éc c6 phat sinh hay khong phat sinh TNBT ciing con la
van dé gy ra nhiéu tranh cdi. C6 ¥ kién cho rang, chi khi nha ctra, cong trinh x4y dung
khac gy thi€t hai ma thuoc mot trong ba truong hgp dugc quy dinh thi TNBTTH mdéi
phét sinh. C6 y kién lai cho rang, tit ca cac trudng hop nha cira, cong trinh xdy dung
gdy thiét hai déu lam phat sinh TNBTTH va néu khong 4p dung truc tiép quy dinh tai
Diéu 627 BLDS 2005 thi khi xét xur, Hoi d@)ng xét xtr s& phai dan chiéu cac quy dinh
vé 4p dung tuong tu phap luat 1am co c& dé giai quyét. Ngoai ra, ciing theo quy dinh
tai Piéu 627 BLDS 2005, CSH, ngudi duoc giao quan 1y, st dung chi phai BTTH néu
dugc xac dinh 1a d3 “dé nha cua, cong trinh xay dung ... gy thiét hai”. Tu “dé&” duge
nhic dén trong quy dinh nay nghia 1a CSH, nguoi dugc giao chiém hitu, st dung da
biét nha ctra, cong trinh gay dung c6 kha ning gy ra thiét hai nhung khong khic phuc
ma lai dé méc cho thiét hai xay ra. Tuc la ban than CSH, nguoi dugc giao chiém hiru,
str dung bi xac dinh 1a c6 15i d6i voi thiét hai ciia ngudi bi thiét hai. Pidu nay cho thy
BLDS 2005 vé& co ban van xac dinh TNBTTH do tai san gy ra trén co s& 16i cia CSH
va nhitng nguoi c¢d lién quan. Theo nhiing phan tich ma NCS da chi ra & chuong 1 cua
luan an thi quy dinh nay la khong phu hop, boi vi tai san no1 chung, nha ctra, cong
trinh xay dung khac noi riéng gay thiét hai thi khong bao gid xuat hién yéu 6 13i.

Trén co s nhitng phan tich nay cho thdy, quy dinh tai Diéu 627 BLDS 2005 thé
hién han ché 16n cua phép luat hi¢n hanh va can phai dugc stra d6i. Quy dinh nay
khong nhitng khong bao quat hét céc truong hop nha cira, cong trinh xay dung khac
gay thiét hai, ma ndé con khién cho chung ta kho xac dinh dugc truong hop nao thiét
hai do tu than nha cua, cong trinh xdy dung khic giy ra, truong hop nao do hanh vi sur
dung cua CSH, cua nguoi dugce giao chiém hitu, st dung gay ra thiét hai.

BLDS 2015 duoc ban hanh da giai quyét co ban nhiing vin dé con han ché trong
BLDS 2005. Theo d6, Piéu 605 BLDS 2015 khong con quy dinh cu thé cac truong hop



115

nha cura, cong trinh khac gy thi¢t s€ lam phét sinh TNBT, ma trong moi truong hop nha
cira, cong trinh xdy dung khéc gay thiét hai, TNBTTH déu sé& phat sinh. Su thay d6i nay
thé hién su phu hop gitta quy dinh phap ludt voi doi séng xa hoi, ddng thoi cho thdy cac
quy dinh phép ludt ngay cang phi hop voi 1& cong bang. Ngoai ra, Diéu 605 ciing thay
doi theo hudéng khong quy dinh cy thé TNBTTH cua CSH, ngudi dugc giao chiém hiru,
str dung phat sinh néu “dé nha cira, cong trinh xay dung khac gy thiét hai ...”. Tic 13,
theo quy dinh nay cho thdy, chi can nha ctra, cong trinh xdy dung gy thiét hai thi
TNBTTH s& phat sinh, bat ké CSH, ngudi dugc giao chiém hiru, str dung c6 “biét hay
khong biét”, c6 “dé hay khong dé” cho nha cira, cong trinh xay dung khac gy thiét hai.
Theo d6 c6 thé thiy rang, BLDS 2015 khong coi 16i 1a mot trong cac diéu kién lam phat
sinh TNBTTH do tai san noi chung, do nha cua, cong trinh xay dung noi ri€ng gay ra.
Su thay d6i nay thé hién su phu hop voi quy dinh tai khoan 3 DPiéu 584 BLDS 2015 v&
can cir phat sinh TNBTTH khi tai san gy thiét hai. Dong thoi, su thay d6i nay ciing thé
hién sy nhén thirc dung d4n vé ngudn gdc va vai tro cia yéu td 13i trong trach nhiém déan
su noi chung, TNBTTH do tai san gay ra noi riéng.

Phap ludt cdc nuéc ciing co quy dinh khic nhau vé& céc truong hop phat sinh
TNBTTH do nha ctra, cong trinh xdy dung gy ra. Cu thé nhu:

B¢ luat dan sy Phap quy dinh TNBTTH do cdng trinh xay dung gay ra do cong
trinh bi d6 (Piéu 1385) hoic bi chay (Piéu 1384).

Theo quy dinh tai Piéu 836 B ludt dan sy Pic, TNBTTH chi phat sinh trong
truong hop nha cira, cong trinh gin lién v6i dat bi sup d6 hodc cac phan cua nha cira,
cong trinh d6 bi vo ra gay thié¢t hai.

B0 luat dan sy Nhat Ban lai khong quy dinh cu thé vé& cac truong hop phép sinh
TNBTTH do cac céu tric trén dat gdy ra, ma chi quy dinh néu do sai sot trong xdy
dung hodc do bao quan ciu tric din dén céu tric gin lién voi dat gy thiét hai thi
TNBTTH s& phat sinh (Piéu 717 B luat dan sy Nhat Ban).

Ciing giéng nhu Bo luat dan sy Nhat Ban, Piéu 434 Bo luat dan su va thuong
mai Thai Lan ciing khong quy dinh cu thé cac trudng hop nha hodc cac cong trinh kién
tric khac gy thiét hai s& lam phat sinh TNBT. Theo d6, néu do xay dung tdi hodc
khong dugc béo tri day du ma nha hodc cong trinh kién tric khic gy thiét hai thi
TNBTTH phat sinh.

Nhu vay, vé co ban quy dinh ctia Bo luat dan sy Phap va buc giéng nhu quy
dinh trong Piéu 627 BLDS 2005 ciia Viét Nam, trong d6 déu quy dinh céc truong hop
cu thé phat sinh TNBTTH do nha ctra, cong trinh xdy dung khac giy ra, mic di céc
truong hop cu thé trong phap luat mdi nudc 1a khac nhau. Tuy nhién, quy dinh tai Dicu
605 BLDS 2015 lai twong d6i gidng v6i quy dinh trong B luat dan sy Nhat Ban va Bo
luat dan sy va thuong mai Thai Lan, theo d6 néu nha ctra, cong trinh xdy dung gy
thiét hai thi TNBTTH sé& phat sinh. Diéu niy cho thdy, su thay doi trong quy dinh cta
phap luat Viét Nam chiu anh huong rat 16n tir cac quy dinh trong B0 luat dan sy Nhat
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Ban. Tuy nhién, theo nhiing phan tich ¢6 lién quan dén quy dinh trong Bo luat dan su
Viét Nam, NCS van cho rang nhiing sy thay d6i nay tién bo va it nhat 1a phu hop véi
thue té x4 hoi Viét Nam, phu hop v6i 18 cong bzfmg.

2.4.2.2. Chui thé chiu trach nhiém boi thuong

a. Trach nhiém cua CSH, NCH, nguoi duoc giao quan ly, s dung nha cua,
cong trinh xdy dung khac

* Xdc dinh chii thé chiu TNBT

CSH dugc xac dinh 13 nguoi co quyén so hitu dbi v6i nha ctra, cong trinh xay
dung khac. Viéc xac dinh CSH ddi voi loai tai san nay don gian hon, bdi vi nha ctra va
cic cong trinh xdy dung khac thudc nhom tai san 1a bat dong san [10; Diéu 107 khoan
1] phai dang ky quyén so hitu theo quy dinh cua phap luat [10; Diéu 106 khoan 1]. Do
d6, chi can cin c&r vao gidy ching nhan quyén s& hitu nha ciing nhu quyén so hitu cac
cong trinh xdy dung 1a c6 thé xac dinh dugc CSH 1a ai. Day 1a yéu td tao diéu kién
thuan loi cho nguoi bi thiét hai trong viéc thuc hién quyén yéu cau doi BTTH khi nha
cua, cong trinh xay dung khac gy thiét hai.

NCH, nguoi duoc giao quan 1y, st dung:

V& mit thuit ngir, chiém hitu dugc hiéu 13 “ndm giit, quan 1y tai san” [109;
tr.136]. Nhu vdy, ciing c6 thé hiéu “NCH” 13 “ngudi ndm gitt, quan 1y tai san”. Viéc
nam gilt vi quan 1y tai san ndy co thé xudt phat tir rat nhiéu cin ctr khac nhau. Ca
BLDS 2005 va 2015 déu xac dinh chiém hitu bao gom chiém hitu c6 can cir phap luat
va chiém hiru khong cé cin cir phap luat. NCH c6 cin cir phap luat theo quy dinh ciing
c6 thé bao gdbm ca CSH, ngudi dugc giao quan 1y tai san. Hon nita, ban than ngudi
duoc giao st dung trong nhiéu trudng hop ciing 1a NCH nha cira, cong trinh xdy dung
khac (Vi du nguoi thué, ngudi muon tai san s€ wira st dung, vira quan 1y). Ngoai ra,
NCH, st dung & day ciing c6 thé 1a nhiimg NCH, st dung khong phai do CSH chuyén
giao, ma ho cd quyén chiém hiru, sir dung thong qua nhitng cin ctr khac do phép ludt
quy dinh (nguoi phat hién va quan ly tai san khong xac dinh dugc ai 1a CSH, NCH
khong c6 cin ctr phap luat nhung ngay tinh, co quan Nha nuéc c6 thim quyén trung
dung nha ctra, cong trinh xay dung khac cua mdt chu thé dé phuc vu cho hoat dong
cong cdng, ...). Do do, vi€c sur dung cac thuat ngir dé xac dinh chu thé chju TNBTTH
do nha ctra, cong trinh xay dung khéc gy ra hién nay 1a khong phu hop. Dan dén su
chdng chéo giita cac khai niém, khai niém nay bao gdm khai niém khéc, trong khi d6
van chua bao quat dugc tit ca cac trudng hop c6 thé phat sinh trén thyc té. Pay 1a mot
diém han ché ma theo NCS can stra d6i cho phil hop. Quan diém sira d61 NCS s& trinh
bay trong chuong 3 cua luan an.

Ngoai ra, ching ta ciing can hiéu rang, NCH, sir dung nha cira, cong trinh xay
dung ¢ day khong bao gdm ngudi duge giao chiém hiru, st dung thong qua mot quyét
dinh cua co quan Nha nudc hodc cua NSD lao dong. Bdi vi thuc chit, nhitng nguoi
duoc giao chiém hiru, st dung trong truong hop nay sé thuc hién nhitng hanh vi quan
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1y, st dung ctia CSH (ngudi giao), ban than ho khong dugc doc 1ap quyét dinh cach
thie thuc hién viéc chiém hiru, sir dung, d@)ng thoi nhitng 11 ich thu dugc tir vigc giao
chiém hitu, st dung nha ctra, cong trinh xdy dung d6 khong thuoc vé NCH, st dung
ma thudc vé co quan Nha nudc hodc NSD lao dong. Do do, khong thé budc NCH, str
dung nha cira, cong trinh xdy dung khac trén co s& mot quyét dinh hanh chinh phai
BTTH khi nha ctra, cong trinh xay dung ma ho quan ly gy thiét hai cho nguoi khac.

* Vé co so xdc dinh TNBT ciia CSH, NCH, nguoi duoc giao quan 1y, sir dung

Theo tinh than cta Diéu 627 BLDS 2005, co s¢ xac dinh TNBTTH ctia CSH,
NCH, sir dung nha ctra, cong trinh xdy dung khac 1a yéu t6 16i ctia ho. S¢ di NCS khang
dinh nhu vy 13 boi vi, trong Diéu 627 Bo ludt niy, TNBTTH cua cac cha thé chi duoc
dat ra néu xac dinh dugc ho d3 “dé cho nha cira, cong trinh xdy dung khac giy thiét
hai”. Theo NCS tir “dé” ¢ day duogc xac dinh 1a dé mic cho nha cira, cong trinh xay
dung khac gay thi¢t hai ma khong thuc hién céac nghia vu thdo d&, pha bo nha ctra, cong
trinh xay dung khic c6 nguy co gy ra thiét hai. Pay la diém bat cap trong quy dinh cta
BLDS 2005. Su bat cap nay thé hién ¢ chd, néu nha cira, cong trinh xdy dung khac gy
thiét hai nhung CSH, nguoi dugc giao quan 1y, st dung chiing minh dugc minh da
“khong dé” nha cira, cong trinh xdy dung gy thiét hai (tirc 13 ching minh dugc minh
khong biét va khong thé biét vé viéc nha cira, cong trinh xay dung khac s& gay thiét hai),
thi TNBTTH c6 phat sinh hay khong 1a vin dé can phai giai quyét. Néu budc CSH,
nguoi dugc giao quan 1y, su dung nha ctra, cong trinh xay dung khac phai BTTH ngay
ca khi ho khong c6 13i thi lai trai v6i tinh than cua Diéu 627 (phai “dé” nha cira, cong
trinh xdy dung gy thiét hai - tic 1a c¢6 15i mdi phai bdi thuong). Tuy nhién, néu khong
budc CSH, nguoi dugc giao quan ly, st dung phai BTTH thi s¢ khong phu hop voi 1€
cong bang. Bai vi, CSH, ngudi duoc giao quan 1y, sir dung 1a nhitng ngudi c¢6 quyén
khai thac va thuc hién cac quyén ning khac hodc dugc hudng nhitng loi ich nhat dinh tir
viéc quan ly, st dung nha ctra, cong trinh xay dung khac, nén khi nha ctra, cong trinh
xdy dung khic gy thiét hai ho phai bdi thuong 14 hoan toan phu hop voi 1& cong bang.

Nhimg han ché trong quy dinh tai Diéu 627 BLDS 2005 di phan nao duoc khic
phuc béi Diéu 605 BLDS 2015. Theo tinh than ctia Diéu 605 BLDS 2015, TNBTTH
cua CSH, NCH, nguoi dugc giao quan 1y, st dung nha ctra, cong trinh xay dung khac
phat sinh trén co s ho duge thuc hién cac quyén ning d6i véi nha cira, cong trinh xay
dung khac chtr hoan toan khong xudt phat tir yéu té 161 cua ho trong quan 1y tai san.
Diéu nay thé hién ¢ viéc, Piéu 605 BLDS 2015 da thay hai tir “néu dé” bang tir “do”,
ddng thoi cac cum tir xac dinh céc “trang thai” gy thiét hai cua nha ctra, cong trinh xay
dung khac (bi sup d6, hu hong, sut 16) cling dugc loai bo. Su thay d6i nay 1a hoan toan
phi hop voi ban chat cia TNBTTH do tai san gy ra noi chung. Bai vi, CSH va céc chu
thé khac duoc huong cic quyén ddi voi nha cira, cong trinh xay dung khac thi khi c6
thiét hai xdy ra, du ho c6 16i hay khong co 15i trong quan 1y thi van phai chiu TNBTTH
néu nha ctra, cong trinh xay dung khac d6 gy thiét hai cho nhimg nguoi xung quanh.
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* Veé thir tw chiu trach nhiém va viéc phan dinh trach nhiém

Ca BLDS 2005 va BLDS 2015 déu khong x4c dinh thir tu chiu trach nhiém cua
CSH, NCH, str dung tai san. Diéu d6 dan dén kho khan trong viéc xac dinh chu thé s&
chiu TNBTTH khi c¢6 thiét hai xay ra (vi du, khi CSH da chuyén giao cho ngudi khac
quan 1y, sir dung roi thi c6 phai boi thuong néu co thiét hai khong?). Do d6, can phai xac
dinh thtr ty chiu TNBT va phai phan dinh dugc trach nhiém cua cac chu thé khi nha cura,
cong trinh xdy dung khéc gay thiét hai. Theo quan diém cua NCS, viéc xac dinh ngudi
phai BTTH la CSH hay NCH, nguo¢i dugc giao quan ly, NSD s€ phu thudc vao tiung
truong hop cu thé nhu sau:

Thir nhdt, trong truong hop nha cira, cong trinh khac gay thiét hai ma c6 15i cua
nguoi quan 1y, thi phai xem xét trong thoi gian d6 chu thé nao c6 nghia vu quan 1y
(nghia vu kiém tra tinh trang, khic phuc hu hong, ...). Néu CSH 1a nguoi truc tiép
quan 1y, str dung thi CSH phai bdi thuong. Néu do ngudi khac chiém hiru, st dung va
do ho d khong thyc hién tot nghia vu quan 1y thi ho phai BTTH.

Thur hai, truong hop nha ctra, cong trinh xay dung khac gay thiét hai ma khong
cO sy vi pham trong quan ly (tic la khong chu thé nao bi coi 1a c6 16i), thi viéc xac dinh
chu thé chiu TNBTTH s& phu thudc vao viéc ai 1a nguoi dugc thuc hién cac quyén khai
thac cong dung hodc huong lgi céc lgi ich phat sinh tir nha ctra, cong trinh xay dung
khac tai thoi diém no gay thi¢t hai. Theo do, néu CSH la nguoi dang thuc hién céc
quyén ddi voi tai san hodc dang duoc hudng cac loi ich tir tai san d6 thi CSH phai boi
thudong, ké ca tai thoi diém d6 nha cira, cong trinh xdy dung dang do ngudi khac truc
tiép quan 1y. Vi du ca nha di xem phim va c6 nho nguoi khac sang trong nha hd, néu nha
gdy thiét hai, CSH phai bdi thuong. Néu CSH da chuyén giao quyén khai thac cong
dung hodc huong cac loi ich tir nha ctra, cong trinh x4y dung khac cho chu thé khac
(nguoi thue, ngudi muon, ...) thi khi nha ctra, cong trinh xay dung khac do gay thiét hai,
nguoi duge chuyén giao s& phai chiu TNBTTH.

Tuy nhién, néu cac bén cé thoa thuin thi viéc xac dinh chu thé BTTH s& can clr
vao thoa thuan d6 ma khong dua vao yéu t6 15i va quyén cua chi thé ddi voi nha cira,
cong trinh xdy dung khéc. Pay 1a vin d& ma ca BLDS 2005 va BLDS 2015 déu khong
xac dinh. Piéu nay khong co nghia cac bén khong dugc thoa thuin vé& viée xac dinh
chu thé chjiu TNBT, ma day 1a mot diém han ché can phai sira d6i dé dam bao sy thong
nhét gitta quy dinh v& BTTH do nha cira, cong trinh xdy dung khac giy ra v6i cac quy
dinh khéc co6 lién quan. Theo quan diém cta NCS, v& nguyén tic can xac dinh CSH,
NSD phai bdi thuong trude, boi vi day 1a nhimg cha thé duoc huong loi ich do nha
cira, cong trinh xdy dung khac mang lai. Néu nha ctra, cong trinh dang do ngudi khac
quan ly ma nguodi quan 1y c6 16i trong viéc quan ly thi ho phai BTTH, trir trudng hop
cic bén co thoa thuin khac. Quan diém stra ddi cu thé v& vin dé nay sé& duoc NCS
trinh bay trong chuong 3 cua luan 4n bang kién nghi stra d6i diéu luat.

b. Trdach nhiém boi thuong thiét hai cua NCH, sw dung trai phap ludt
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Trén thuc té, nhiéu trudng hop mot cha thé khong co quyén nhung lai thyc hién
chiém hiru, st dung nha ctra, cong trinh xdy dung khic ciia mot chi thé khac vao
nhitng myc dich nhét dinh. Vay ho c6 phdi chiu TNBTTH hay khong la van dé ma ca
BLDS 2005 va BLDS 2015 déu chua giai quyét triét dé.

Theo tinh than cua Diéu 627 BLDS 2005, nguoi duge giao chiém hiru, st dung
duogc xac dinh 1a nguoi duge CSH chuyén giao quyén, nén viéc chiém hiru, st dung cua
ho 13 ¢6 cin ct phap luat. Do d6, quy dinh ndy khong dé cap dén van dé BTTH cua
NCH, sir dung trai phap luat. Tuy nhién, quy dinh tai Piéu 627 BLDS 2005 ciing s& dan
dén cac cach hiéu khac nhau v& TNBTTH ctia NCH, st dung trai phap luat nhu sau:

Cdch hiéu thir nhdt, néu nha cira, cong trinh xay dung khac giy thiét hai thi chi
c6 CSH, nguoi dugce giao quan ly, st dung moéi phai chiu TNBTTH, ngay ca khi nha
cira, cong trinh xdy dung khac gy thiét hai khi dang bi ngudi khac chiém hitu, st
dung trai phap luat.

Cdch hiéu thir hai, néu nha cira, cong trinh xay dung khac gay thiét hai khi dang
bi ngudi khac hiém hitu, str dung trai phéap luat, thi TNBTTH s& duoc xac dinh nhu sau:
(i) néu CSH, ngudi duge giao quan 1y, sir dung khong c6 16i trong quan 1y thi TNBTTH
hoan toan thuéc vé NCH, sir dung trai phép luat; (ii) néu CSH, nguoi duoc giao quén 1y,
st dung ciing c6 16i trong quan 1y dan dén viéc nha cura, cong trinh xay dung khac bi
chiém hitu, st dung tréi phéap luat thi phai lién doi boi thuong cho nguoi bi thiét hai.

NCS cho rang, cach hiéu thir nhat hoan toan khong phu hop, bdi vi ¢6 nhiing
truong hop nha cira, cong trinh xdy dung bi chiém hiru, st dung trai phdp luat ma
CSH, nguoi duge giao quan ly, sir dung khong c6 16i. Hon nita, khi d6 CSH, ngudi
duoc giao quan 1y, sir dung con bi tuéc mat quyén khai thac 1oi ich tir nhitng tai san
ndy, nén khong thé budc ho phai chiu TNBT. Con theo cach hiéu thir hai s& c6 ca su
hop 1y va bat hop 1y. Tinh hop 1y thé hién ¢ chd nd phu hop voi 1& cong bang va thé
hién su tuwong thich giira cdc quy dinh cu thé vé BTTH do tai san gdy ra.. Su khong
hop 1y thé hién ¢ chd, theo cach hiéu thir hai c6 thé din dén su thira nhan 1i 1a mot
trong cac diéu kién phat sinh TNBTTH do nha cira, cong trinh xdy dung khic gay ra.
Voi céc cach hiéu khac nhau vé cing mot quy dinh tat yéu s& dan dén viéc ap dung
khong thong nhét gitta cac Hoi dong xét xir cling nhu sy bat dong gitta cac thanh vién
trong cing mot Hoi dong xét xir. Piéu nay khong nhiing s& gdy anh hudng dén hiéu
qua ap dung phap ludt, ma con anh huong nghiém trong dén quyén va loi ich hop phap
cua cac chi thé cé lién quan. Do d6, viéc xac dinh TNBTTH cua NCH, sur dung trai
phép luat nha cira, cong trinh xdy dyng 13 vin dé can thiét phai dugc quy dinh cu thé.

Trude nhitng bat cép trong quy dinh ctia Piéu 627 BLDS 2005, BLDS 2015
dugc ban hanh d3 phan nao duoc sira doi, bd sung cho phu hop. Trong d6, viéc xéc
dinh TNBTTH cua NCH (trong d6 c6 chiém hitu trai phap luat) da dugc quy dinh mot
cach cu thé. Theo do, cum tir “NCH” da dugc bod sung va dit sau cym tu “CSH,” va
trudc cym tir < nguoi duge giao quan 1y, sir dung”. Trude hét, sy bd sung nay 1a phu
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hop va di giai quyét dugc phan nio van dé TNBTTH cua NCH trai phap luat khi nha
cira, cong trinh xdy dung khac gy thiét hai. Tuy nhién, theo quan diém ctua NCS quy
dinh ndy van con mot s6 diém chua hop 1y nhu sau:

Mot la, theo nhu phén tich ¢ tiéu muc 2.4.2.2.a (phﬁn vé xac dinh chu thé chiu
TNBTTH), NCS di chi ra sy trung 1dp va su bao ham 1an nhau giita khai niém “NCH”
vo1 cac khai niém “ngudi dugc giao quan ly”, “ngudi dugc giao sir dung” va tham chi
la “CSH”. Tac 1a, viéc su dung cum tu “NCH” nhu trong BLDS 2015 nhu vay la
khong pht hop, né khién cho céac khdi niém bi chong lan 1én nhau, va c6 nhiing khéi
niém sé& bi thira. Néu st dung cum tu nay thi cum tur “nguoi dugce giao quan 1y, s
dung ” duong nhu 1a vd nghia vi chinh nguoi dugc giao quan 1y, st dung da la NCH.

Hai la, viéc chi st dung cum tor “NCH” va dat & vi tri nhu vay sé dan dén kho
xac dinh thtr ty xac dinh chi thé phai BTTH khi nha ctra, cong trinh xdy dung khac
gay thiét hai (vin dé nay ciing da dwoc NCS chi ra ¢ tiéu muc 2.4.2.2.a). Hon nita,
chung ta ciing kho ¢6 thé xac dinh duge “NCH” phai BTTH 1a NCH c¢6 can ct phap
luat hay NCH trai phap luat.

Ba la, viéc chi bd sung cum tu “NCH” 1a chua du can cu dé xac dinh duoc
TNBTTH cua NSD trai phap luat nha cira, cong trinh xay dung khac. Boi vi thuc té, dé
c6 thé str dung nha ctra, cong trinh xdy dung khac d6i khi khong can phai chiém hitu
no6. Do do6, doéi khi nha ctra, cong trinh xay dung khac gay thiét hai khi dang bi nguoi
khéc st dung trai phap luat (khéng chiém hiru) ma néu chi cin ctr vao céc cum tir dugc
sir dung trong Pidu 605 BLDS 2015 s& khé c6 thé buoc NSD trai phap luat d6 BTTH.

Tur nhiing phan tich trén, NCS cho réng, dé c6 thé xac dinh cu thé TNBTTH
ctia NCH, sir dung trai phap luat ddi v6i nha ctra, cong trinh xdy dung khac, thi quy
dinh tai Piéu 605 BLDS 2015 phai dugc stra d6i, bd sung cho phu hop. Nhimg quan
diém sira doi, bd sung cu thé s& duge NCS trinh bay trong chuong 3 cta luan an.

c. Trach nhiém béi thuong thiét hai ciia nguwoi thi cong

TNBTTH cua nguoi thi cong 1a quy dinh hoan toan ma1 trong BLDS 2015. C6
thé thiy rang, trudc khi quy dinh ndy duoc bd sung, viéc xdc dinh TNBTTH trong
nhiéu trudng hop thudc vé ngudi thi cong hay CSH ciing nhu cac chu thé ¢ lién quan
van 1a van dé con gy nhiéu tranh cii. Theo quy dinh tai Piéu 627 BLDS 2005, ngudi
thi cong hoan toan khong dwoc nhic dén khi x4c dinh cac chu thé chiu TNBTTH khi
nha ctra, cong trinh xdy dung khac giy thiét hai. Piéu nay din dén thuc t& do 1a khi
nha cira, cong trinh xay dung khac gy thiét hai ma ngudi thi cong c6 15i thi viéc ho co
phéi bdi thuong hay khong van 13 vin dé con ton tai nhitng ¥ kién khac nhau.

Y kién thtr nhat cho rang, khi nha cira, cong trinh xay dung khac gy thiét hai
thi TNBT chi thuoc vé& CSH hodc ngudi duge giao quan 1y, sir dung nhu Diéu 627
BLDS 2005 da quy dinh.

Y kién khac lai cho rang, viéc phap luat khong quy dinh cu thé vé TNBTTH
Clia nguoi thi cong khong cé nghia rang ngudi thi cong khong phai chiu TNBTTH khi
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c6 161 trong viéc dé nha cira, cong trinh xay dung khéc gy thiét hai. Theo do6, néu
nguoi thi cong c6 16i thi ho ciling phai chiu TNBTTH, va co sé phép 1y dé xac dinh
trach nhiém cua ho 1a quy dinh chung vé cin cir phat sinh TNBTTH tai Diéu 604
BLDS 2005 va cac quy dinh c6 lién quan dén viéc ap dung tuong tu phap luat.

Nhing cach hiéu khong thong nhit nhu phan tich & trén 1a nguyén nhan dan
dén viéc ap dung phap khong thdng nhdt cac quy dinh phap luat trén thuc tién. Diéu
nay khién cho quy dinh dugc ban hanh s€ khong dugc ap dung moét cach hi¢u qua.
DPong thoi s& dé tao ra sy tly tién trong viéc ap dung phép ludt vao giai quyét tranh
chap, gy anh huong dén quyén va loi ich hop phdp cua cac chu thé co lién quan.
Nhimg bét cép trong BLDS 2005 s& duoc giai quyét khi BLDS 2015 c6 hiéu luc thi
hanh. Tuy nhién, xung quanh TNBTTH cua nguoi thi cong duoc dé cap tai Diéu 605
BLDS 2015, NCS nhén thdy mot s vin dé can 1am rd nhu sau:

Thir nhdt, vé khai niém “nguoi thi cong”

Dud6i goc do ngdn ngir, thi cong duoc hiéu 13 “tién hanh xdy dung mét céng
trinh theo cach thirc dd thé hién trén ban vé kj thudt” [88;tr.1559]. Dudi goc do phap
1y “Thi c6ng xdy dung cong trinh gom xdy dwng va ldp dat thiét bi doi voi cong trinh
xdy dung méi, sika chita, cdi tao, di doi, tu bo, phuc hoi; phd dé cong trinh; bao hanh,
bdo tri céng trinh xdy dung” (khoan 38 DPiéu 3 Luat Xay dung nim 2014). Nhu vdy,
dudi goc do ngdn ngit ciing nhu goc dd phap 1y, thi cong déu gan voi hoat dong xay
dung cong trinh, bao gdm nhiéu hoat dong duoc dién ra trudc khi cong trinh xay dung
duogc hoan thién (xay moi), sau khi cong trinh da dugc dua vao str dung (sua chir, cai
tao, bao hanh, bao tri, ...), tham chi con bao gé)m céa hoat dong pha do cong trinh.

“Nguoi thi cong” 1a mot thuat nglr phap 1y nhung khéng c6 van ban nao dua ra
khai niém cu thé. Tuy nhién, dua trén co so khai niém thi cong duoc trich dan & trén,
ching ta c6 thé hiéu rang “nguoi thi cong 1a ngudi thuc hién cac hoat dong nham xay
dung mdi, sira chira, bao tri, ... hoac pha do mot cong trinh theo cach thirc da thé hién
trén ban v& ky thuat hodc mot ké hoach di duoc vach sdn”. Theo tinh than ctia Diéu
605 Bo luat dan dan sy nam 2015, chi nhitng nguoi thi cong xdy dung nha cura, cong
trinh xdy dung khéc (chinh 1a cong trinh gy thiét hai) moi thudc pham vi diéu chinh
ctia Diéu ludt nay. Néu 1a ngudi thi cong cong trinh bén canh tic dong lam cho nha
cira, cong trinh xay dung gay thiét hai thi khong ap dung quy dinh tai Piéu nay ma 4p
dung can ctt chung & khoan 1 Piéu 584 BLDS 2015. Vi du, A thi cong nha cua B,
nhung lai 1am d6 nha cta C, dan dén D bi thiét hai. Theo d6, TNBT s& thudc vé A.
Tuy nhién, co s& phap 1y 4p dung trong trudng hop nay 1a khoan 1 Piéu 584 BLDS
2015, ma khong phai Piéu 605 Bo ludt dan sy. Bdi vi, nha ciia C d6 gay thiét hai cho
D, nhung A khong phai 1a nguoi thi cong nha cia C, ma 1a nguoi thir ba co 16i tic
dong lam cho nha C gay thiét hai cho D.

Ngoai ra, Diéu luit nay khong xem xét trach nhiém ciia nguoi thi cong dang
xdy duyng nha cira, cong trinh xdy dung khac, ma chi xem xét dén trach nhiém ciia
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nguoi thi cong khi cong trinh di ban giao cho CSH (tai thoi diém nha ctra, cong trinh
xdy dung khiac giy thi¢t hai, hoat dong thi cong da chim dut hoic dang tam ngung
thuc hién). Néu nha cira, cong trinh xay dung khac gy thiét hai khi nguoi thi cong vin
dang tién hanh hoat dong xay dung, ma ngudi thi cong bi coi 1a ¢ 13i, thi 161 d6 1a 16i
do hanh vi thi cong gdy thiét hai, va s& ap dung quy dinh tai khoan 1 Piéu 584 BLDS
2015 dé giai quyét, chir khong ap dung Piéu 605.

Thir hai, theo quy dinh tai Piéu 605 BLDS 2015, TNBTTH cua nguoi thi cong
duogc xac dinh trén co s& ¢6 18i cua ho ddi voi thiét hai xay ra. SO di NCS dua ra quan
diém nhu vay 12 boi vi trong Diéu luat nay cé st dung cum tir ... c6 151 trong viéc dé
...”. Theo quy dinh nay, 16i ctia nguoi thi cong c6 thé xuit hién trong hai trudng hop:
(i) ban than nguoi thi cong da nhan dugc thirc kha nang gay thiét hai ctia nha cira,
cong trinh xdy dung, nhung ho lai dé mic cho thiét hai xay ra; (i) khi thi cong da
khong tudn tha cac quy dinh phéap luat vé xay dung va nhan thirc dugc viéc khong tuan
thi d6 s& c6 thé khién cho nha cira, cong trinh xay dung khac gay thiét hai. Do d6, dé
xac dinh 16i cua nguoi thi cong khi nha cira, cong trinh xdy dung khac gy thiét hai thi
phii xem xét qua trinh ho thuc hién hoat dong xay dung c6 dung céc tiéu chuin ky
thuat, dung thiét ké, ... hay khong. Néu khong thé ching minh ngudi thi cong di vi
pham céc quy dinh phap luat vé xdy dung thi khong thé bat ho boi thuong néu c6 thiét
hai xay ra. Ngoai ra, cling phai chimg minh ngudi thi cong da nhan thirc dugc kha
nang gdy thiét hai cia nha cua, cong trinh xdy dung nhung da khong thong bio cho
CSH biét nén thiét hai méi xay ra. Néu khong chimg minh dugc yéu té nay thi khong
thé khang dinh ngudi thi cong “co 15i trong viéc dé nha cira, cong trinh xdy dung khac
gay thiét hai”, va ho s& khong phai BTTH.

Thit ba, quy dinh v& TNBTTH ctia nguoi thi céng trong Diéu 605 BLDS 2015
con ton tai bét cap & chd nd chi hudng téi viéc xac dinh trach nhiém lién doi giita nguoi
thi cong voi CSH hodc cac chi thé khac. Tuy nhién, quy dinh nay chi phu hop néu ca
nguoi thi cong va CSH hoidc cac chu thé khac cing c6 15i khi nha ctra, cong trinh xdy
dung khac gay thi¢t hai. Trong truong hgp nha ctra, cong trinh xay dung gay thi¢t hai
ma 15i hoan toan thudc vé nguoi thi cong (vi du, wvira ban giao nha thi nha bi sip giy
thiét hai), thi khong thé budc CSH hoidc cac chu thé khac phai cung lién d6i chiu trach
nhiém v6i ngudi thi cong trong moi truong hop. Do do6, quy dinh nay can phai dugc sta
d6i cho phu hop voi thuc tién theo huéng phan dinh rd trudng hop ngudi thi cong hoan
toan c6 151 thi phai tu bdi thuong, néu c6 mot phan 18i thi phai lién d6i bdi thuong voi
CSH, NCH, str dung. Quan diém stra d6i cu thé s& duoc NCS trinh bay trong chuong 3
ctia luan 4n bang kién nghi sira diéu luat.

d. Trach nhiém cua nguoi thir ba

Khi nha ctra, cong trinh xay dung khac gay thi¢t hai, ching ta thuong chi quan
tam dén trach nhiém cua CSH, nguoi quan 1y, sir dung hodc cua ngudi thi cong. Pidu
nay thé hién & viéc, phap luat hién nay chi quan dén dén viéc xem xét trach nhiém cua
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cac chu thé nay khi thiét hai xdy ra. Tuy nhién, thyuc té da cho thﬁy, nha ctra, cong trinh
khéc giy thiét hai c6 thé do tac dong cua rat nhiéu yéu td khic nhau nhu do NSD,
nguoi thi cong, do moi truong ty nhién tdc dong, tham chi co thé do hoat dong xay
dung cac cong trinh lién k& hodc do hoat dong khai thac mach nudc ngém cua cac chu
thé khac nhau. Do d6, khi nha cira, cong trinh xdy dung khac gdy thiét hai, ching ta
khong thé khong dé cap toi 16i va TNBTTH cua ngudi thir ba (nguoi thi cong cong
trinh lién ké, nguoi khai thac cac mach nudc ngﬁm, .Y

Trong ca hai BLDS 2005 va 2015 déu khong dé cap t6i TNBTTH ciia ngudi thir
ba. Piéu nay khong cé nghia trén thuc té, néu nha cira, cong trinh xay dung khac giy
thiét hai ma nguoi tho ba co 16i thi ho khong phai chiu TNBT. Tuy nhién, viéc khong
quy dinh cu thé v& trach nhiém cua ngudi thir ba khi nha cira, cong trinh khéc gdy thiét
hai nhu hién nay s& din t6i nhitng vin dé bat cdp co thé gy anh hudng t6i chét lugng
hoat dong xét xtr cling nhu quyén loi cta cac chu thé c6 lién quan.

Néu thiét hai xay ra, nguoi thir ba ¢ 156i ma budc ngudi thir ba phai chiu trach
nhiém (lién déi hodc doc 1ap) thi khong co co sd phap 1y rd rang. Chung ta khé co thé
vién din quy dinh v&@ BTTH do hanh vi cta ngudi thir ba giy ra trong nhiéu trudng
hop (Vi du nhu hoat dong khai thac nuéc ngdm cta nhiéu ho gia dinh, c4 nhan co thé
dan dén nha ctra, cong trinh xdy dung ctua mot chil thé bi sap gay thiét hai cho nguoi
xung quanh). Hon nita, ngay trong quy dinh chung vé cin c@r phat sinh TNBTTH do
tai san gdy ra tai khoan 3 Diéu 584 BLDS 2015 ciing khong dé céap téi TNBTTH cua
ngudi thir ba. Do d6, hau nhu ching ta khong thé vién dan co s& phap 1y dé budc
nguoi thr ba phai BTTH khi ho ciing bi coi 1a ¢ 15i. Néu buéc CSH, NCH, ngudi
duoc giao quan 1y, sir dung phai boi thudng toan bd ngay ca khi nguoi thi ba ciing co
16i hodc 1561 hoan toan thudc v& ngudi thir ba (nha nay dao méng lam dd nha bén canh
gay thiét hai cho nguoi xung quanh) thi s& khong phii hop véi 1& cong bang. Nhiing
phan tich ndy cho thiy viéc xac dinh cu thé TNBTTH ctia ngudi thir ba khi nha cira,
cong trinh xdy dung khac gy thiét hai 1a that su can thiét. Do d6, quy dinh vé BTTH
do nha cua, cong trinh xay dung khéc gdy ra can phai dugc stra doi, bd sung theo
hudng cu thé hoa TNBTTH cua nguoi thtr ba. Quan diém stra d6i cu thé s& duge NCS
trinh bay tai chwong 3 cua luan 4n bang kién nghi stra d6i diéu luat.

Lién quan dén viéc xac dinh chii thé chiu TNBTTH do nha ctra, cong trinh xay
dung khac gy ra, qua nghién ctru, NCS nhén thiy phap lut ctia cac qudc gia ciing ¢
nhitng quy dinh khac nhau. Cu thé:

Piéu 1386 Bo ludt dan sy Phap quy dinh: “CSH mét cong trinh xdy dung phdi
chiu trach nhiém vé thiét hai gay ra do cong trinh bi do vi thiéu bao duong hodac vi
khuyét tit trong khi xdy dung”. C6 thé thdy, quy dinh vé TNBTTH néi chung, BTTH
do nha ctra, cong trinh xay dung gy ra noi riéng trong Bo ludt dan sy Phap rat don
gian. Quy dinh nay hdu nhu chi mang tinh nguyén tic, trong d6 TNBTTH do cong
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trinh xdy dung gy ra chi thuoc vé CSH. Tuy nhién, mot s6 quy dinh khac c6 lién quan
lai dé cap dén trach nhiém cua chu thé khac nhu:

Piéu 1384 quy dinh dan chiéu dén Luat ngay 7-11-1922 nhu sau: “Tuy nhién,
Vvéi bdt ky danh nghia nao, nguoi giit toan bé hodc mét phan bat dong san hodc nhing
déng san ma trong xdy ra héa hoan chi phai chiu trdch nhiém déi véi ngueoi thir ba vé
nhitng thiét hai do hoa hoan gay ra, néu chung minh duoc 16i ciia ho hodc 16i ciia
nguwoi ma ho chiu trach nhiém”. Theo quy dinh ndy, khi bit dong san (gdm ca cong
trinh xdy dung) bi chdy giy thiét hai, TNBT thudc vé ngudi gitt bat dong san ma bi
chay d6. Tirc 12 nguoi chiu TNBTTH khi bat dong san bi chay co thé 1a CSH hoiac céc
chu thé khac. Piéu nay thé hién sy mau thudn véi quy dinh tai Piéu 1368. Ciing theo
quy dinh nay cho thidy, TNBTTH chi phat sinh néu ngudi giit bat dong san c6 16i. Hon
nira, quy dinh nay khong xac dinh cu thé ngudi giit tai san 13 ai, nhung Piéu lut nay
lai khong ap dung ddi voi quan hé gitr CSH va ngudi thué nha. Tac 14 ban than ngudi
thué nha s& khong phai chiu TNBTTH khi nha thué bi chay gy thiét hai. Nhung diéu
nay khong co nghia rang, khi nha ctra, cong trinh xdy dung gay thiét hai, ngudi thué s&
khong phai chiu TNBT. Trach nhiém cua ngudi thué dugc quy dinh trong ché dinh
hop dong, cu thé 1a tai Piéu 1733 va 1734 Bo luat ndy. Theo Diéu 1733 Bo luat dan su
Phép, bén thué nha phai chiu trach nhiém vé hoa hoan do nha thué giy ra. Piéu 1734
lai xac dinh trach nhiém cua tit ca nhiing nguoi thué dua theo ti 1& tuong Gmg voi gia
thué bat dong san ma nguoi thué str dung. Tuy nhién, TNBTTH cua nguoi thué duoc
loai trir trong truong hop hoéa hoan 1a do ngdu nhién hodc bat kha khang hoic do
khuyét tat trong xay dung, hodc lira da lan sang tir ngdi nha bén canh.

Voi nhitng phan tich ndy cho thdy, quy dinh v& TNBTTH do nha cira, cong
trinh xdy dung khac gy ra theo quy dinh ctia phap luat Phap c6 mot s6 diém khac biét
voi phap ludt Viét Nam nhu sau: (i) TNBTTH do nha ctra, cong trinh xdy dung gdy ra
khong chi dugc quy dinh trong ché dinh BTTH ngoai hop ddng, ma con quy dinh
trong ca ché dinh hop dong; (ii) Con mau thuin giita cac quy dinh lién quan dén viéc
xac dinh cht thé chiu TNBTTH; (iii) TNBTTH phét sinh dua trén yéu t6 16i cua chu
thé quan 1y; (iv) Mot diém bat cép theo quan diém ctia NCS d6 1a du cong trinh bi d6
do thiéu bao dudng hoic do khuyét tat trong khi xdy dung thi TNBTTH déu thudc vé
CSH, bat ké yéu t6 18i d6 thudc v& CSH hay ngudi thi cong cong trinh xdy dung.
Nhitng khac biét nay khong phai 1a tiéu chi dé danh gia sy tién b hay khong tién bo
ctia phap luat cac nudc voi nhau, ma nd chi don gian thé hién sy phu hop cua phap luat
mdi nude ddi véi diéu kién kinh té, xa hoi. Piéu ndy ciing ¢ nghia rang, viéc xac dinh
TNBTTH do nha cira, cong trinh xdy dung gy ra chua han d phu hop khi 4p dung tai
Viét Nam. Tuy nhién, vi¢c x4c dinh TNBTTH cua bén thué nha trong ché dinh hop
dong ciing 12 mot ndi dung ma theo NCS, cac nha lam luat Viét Nam ciing nén cén
nhic khi xay dung hodc sura doi, bd sung BO luat dan sy va céac luat khac co lién quan.
Béi vi, viéc quy dinh nay s€ gop phﬁn x4c dinh cu thé chu thé chiu TNBTTH do nha
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cira, cong trinh xdy dung khac gy ra trong nhiing truong hop cu thé, tranh dugc céac
mau thudn trong viéc giai thich va 4p dung phép luat trén thuc té.

Trong B§ luat dan sy Puc, vi¢c xac dinh chu thé chiu TNBTTH do nha cira, cong
trinh xdy dung gy ra dugc thé hién trong cac quy dinh khac nhau. Trong d6, chii thé
chiu TNBT bao gom NCH manh dat (Piéu 836), NCH toa nha hodc cong trinh trén dat
(Piéu 837) va ngudi bao tri (Piéu 838). Tuy nhién, tly timg truong hop cu thé ma cha
thé phai BTTH duoc xac dinh cu thé: Néu nha cura, cong trinh khac gay thi¢t hai ma lién
quan dén hoat dong bao tri thi nguoi bao tri bdi thudng; Néu toa nha hodc cong trinh
dang thudc sy chiém hitu cta ngudi ndo thi ngudi dé phai bdi thudng thay cho NCH
manh dat; Néu NCH manh dat ddng thoi 1a NCH toa nha hodc cong trinh khac gy thiét
hai thi NCH manh dat bdi thuong. Tuy nhién, truong hop NCH ménh dat di thoi chiém
hiru manh dat thi trong vong mot ndm ké tir ngdy thoi chiém hiru, néu toa nha hoic cong
trinh khac gay thiét hai thi ho van phai BTTH. Nhu vdy, quy dinh ctia phap luat Duc
ciing c6 diém twong ddng nhat dinh v6i phap luat Viét Nam. Diéu do thé hién ¢ chd viéc
xac dinh cha thé chiu TNBTTH dua trén nguyén tic chi thé ndo c6 quyén chi phdi ddi
v6i tai san thi chii thé d6 phai chiu TNBTTH do tai san gdy ra.

Trong B luat dan sy Nhat Ban, TNBTTH do cong trinh xay dung gay ra dugc
quy dinh tai Diéu 717 ciing hét sirc don gian. Trong d6, viéc xac dinh chu thé BTTH
theo tht ty nhat dinh. Trudc hét, TNBT thudc vé NCH céu tric trén dat. Néu NCH da
thé hién sy quan tam dung muc nhim ngan chdn vi¢c xdy ra thi¢t hai (tuc 1la NCH
chimg minh khong c¢6 15i trong viéc quan ly) thi TNBTTH thudc vé CSH céc cau triic.
Ngoai ra, B luat dan sy Nhat Ban ciing quy dinh vé trach nhiém cua nguodi thr ba, cu
thé: “néu cé mot nguoi thu ba chiu trach nhiém vé viéc gay thiét hai thi hodac la NCH
hodc la CSH cé thé thiee hién quyén doi nguoi nay thanh todn lai”. Theo quy dinh nay,
néu nguoi thir ba co 138i thi trudc hét NCH hosc CSH phai boi thuong cho ngudi bi
thiét hai trudc, sau d6 méi co6 quyén yéu cau nguoi thir ba thanh toan lai. Quy dinh nay
mic du s& co thé khién cho qua trinh té tung kéo dai, nhung nd lai tao diéu kién cho
ngudi bi thiét hai ¢ thé d& dang xéc dinh chii thé chiu TNBT. C6 1§ day 1a quy dinh
rat hop 1y ma cac nha lam ludt cua Viét Nam ching ta ciing nén nghién ctru va ap dung
khi stra d6i, bd sung céc quy dinh phap ludt co lién quan.

Trong B0 luadt dan sy va thuong mai Thai Lan, viéc xéc dinh chu thé chiu
TNBTTH ciing tuong ty nhu Bo luat dan sy Nhat Ban. Theo do, dau tién TNBTTH
thuoc vé NCH ngo1 nha hoac kién trac. Néu NCH di c6 sy chim nom thich déang dé
ngin ngira thiét hai (NCH khong c6 13i trong quan 1y) thi TNBTTH thudc v& CSH. Tai
Diéu 434 Bo luat dan sy va thwong mai Thai Lan ciing quy dinh vé TNBTTH ciia nguoi
thir ba. Tuy nhién, néu ngudi thir ba phai chiu TNBTTH thi trudc hét CSH hoic NCH
boi thuong trudc, sau d6 duoc quyén yéu cau nguoi thir ba bdi hoan.

Nhu vay, thong qua nhitng phan tich & trén cho thdy mdi qubc gia déu c6 quy
dinh khac nhau lién quan dén viéc xac dinh chu thé chiu TNBTTH do nha cira, cong
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trinh xdy dung khac giy ra. Khi so sanh v&i phap luat Viét Nam, phap ludt Viét Nam
ciing c6 nhitng diém twong dong va khac biét. Trong d6, diém khac biét voi qudc gia
ndy lai 12 diém tuong dong voi qubc gia khac. Tuy nhién, c6 18 diém khac biét gitra phap
luat Viét Nam v6i phap ludt cac qudc gia duge dé cap dén & nhing phén tich trén do 1a
phép ludt Viét Nam c6 quy dinh TNBTTH lién déi gitra nguoi thi cong véi CSH cling
nhu NCH, str dung nha ctra, cong trinh xay dung khac. Trong khi do, phéap luat cta cac
qubc gia déu quy dinh TNBT ddc 1ap cua cac chu thé ¢ lién quan.

2.4.2.3. Can cwr loai tri trach nhiém

Can ct loai trir TNBTTH trong BLDS 2005 duoc quy dinh riéng ddi voi timg
truong hop cu thé. Theo d6, khi nha cira, cong trinh xay dung khac gay thiét hai,
TNBTTH duoc loai trir trong hai trudng hop do6 1a hoan toan do 16i cua ngudi bi thiét
hai hodc do sy kién bat kha khang va duoc quy dinh tai Diéu 627.

Trong BLDS 2015, cac can ctr loai trrt TNBTTH duoc quy dinh chung cho cac
truong hop khac nhau. Theo d6, khi nha cira, cong trinh xay dung khac gay thi¢t hai,
viéc xac dinh céac truong hop loai tror TNBTTH s€ dua vao quy dinh chung tai khoéan 2
biéu 584. Trong d6, TNBTTH ciing dugc loai trir khi ¢6 su kién bét kha khang hoac
hoan toan do 13i ctia nguoi bi thiét hai.

Nhin chung, so voi BLDS 2005, quy dinh vé céc can ctr loai trir TNBTTH do nha
cira, cong trinh xdy dung khac gy thiét hai khong c6 su thay d6i vé ndi dung céc truong
hop loai trir, ma chi c6 sy thay d6i vi tri cac quy dinh. Mac du theo khoan 2 Diéu 584,
néu cac bén co thoa thuan khac hodc phap luit c6 quy dinh khac thi TNBTTH ciing
khong duoc loai trur ké ca xay ra su kién bat kha khang hodc hoan toan do 15i ctia ngudi
bi thi¢t hai. Nhung theo quan diém cua NCS da thé hién khi phan tich vé can cu loai trir
TNBTTH do stc vt gy ra, yéu td “thoa thuin khac” ctia cac bén trong khoan 2 Piéu
584 1a khong c6 tinh thuc té, nén ciing khong cé gia tri v6i truong hop nha cira, cong
trinh xay dung gay thiét hai. Hon nita, trong Diéu 605 BLDS 2015 khong ¢6 quy dinh gi
khéc lién quan dén céc can cir loai trir TNBTTH, nén c6 thé thiy, cac quy dinh lién quan
dén can ctr loai trir TNBTTH khi nha ctra, cong trinh xay dung khac gay ra trong BLDS
2015 khong c6 sy thay d6i so v6i quy dinh trong Diéu 627 BLDS 2005.

Nhing phan tich cu thé vé cac can cir loai trir TNBTTH da duoc NCS trinh bay
trong phan céc cin cur loai trir TNBTTH do stc vt gdy ra. Do day 1a nhitng cin c@r
chung 4p dung v6i moi truong hop tai san giy thiét hai, nén trong phan nay, NCS
khong phan tich lai nhiing can cir do.

Phép luit cua mot sd qudc gia ma NCS tim hiéu ciing c6 nhitng quy dinh khac
nhau lién quan dén cin cir loai trir TNBTTH do nha cira, cong trinh xay dung khéac giy
ra. Cu thé:

Trong B§ ludt dan sy Phép, can cu loai trir TNBT khong dugc quy dinh chung
cho cac cha thé. Theo quy dinh tai Diéu 1386, TNBTTH cua CSH phat sinh thudng
gan lién voi yéu té 18i nén néu khong thé chimg minh viéc thiéu bao dudng hoic
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khuyét tat trong khi xdy dung thi khong thé bat CSH phai boi thuong. Diéu luat nay
khong dwa ra can cr loai trir TNBTTH d6i voi CSH. Do d6, chi khi CSH chimg minh
duoc minh khong c6 18i mdi khong phai bdi thuong. Trong khi d6, Pidu 1733 va 1734
lai dua ra céc can cir loai trr TNBTTH cua nguoi thué nha khi nha thué giy thiét hai.
Theo cac quy dinh nay, TNBTTH cua nguoi thué dugc loai trir trong bdn truong hop
do 1a: hoa hoan xdy ra 1a do ngau nhién; thiét hai xay ra la do bét kha khang; thiét hai
xay ra do khuyét tat trong xdy dung; thiét hai xay ra do ltra d3 lan sang tir ngdi nha bén
canh. Trong cac can cu nay, c6 nhitng can ct khong loai trir hoan toan TNBTTH, tuirc
1a TNBT d6 khong thudc v& ngudi thué ma thudc vé CSH (thiét hai xay ra do khuyét
tat trong xay dung).

Trong Bo ludt dan sy Puc, mic du chu thé chiu TNBTTH c6 thé 1a NCH manh
dat, NCH toan nha hodc nguol bao tri toa nha, nhung can ctr loai trir TNBTTH chi ap
dung d6i v6i NCH manh dat (theo khoan 3 Diéu 836 d6 chinh 1a CSH). Theo khoan 1
Diéu 836, TNBTTH cta NCH manh dit duoc loai trir néu NCH d3 tuan thu su can
trong can thiét nhdm muc dich phong tranh nguy co.

Trong B0 luat dan sy Nhat Ban, TNBTTH duoc loai tru néu NCH d3 thé hién
su quan tam dung muc nham ngan chan vi¢c xdy ra thi¢t hai. Khi do, TNBTTH thudc
v& CSH céu truc gén lién voi dat. Nhu vay, theo phap luat Nhat Ban, can cu loai tru
TNBTTH ciing chi ap dung d6i voi NCH chir khong ap dung d6i voi CSH. Quy dinh
ndy co6 nhitng diém tuong ddng nhat dinh ddi voi quy dinh trong B ludt dan su Phap.

Trong B0 luat dan sy va thuong mai Thai Lan, can cu loai trrt TNBTTH do ngoi
nha hodc kién truc gy ra cling chi ap dung ddi vdi NCH. Theo Diéu 434 Bo lut nay,
néu NCH c¢6 sy cham nom thich déng dé ngin ngira xay ra ton that thi ho khong phai boi
thuong. Tuy nhién, TNBT lai thuéc vé CSH. Tuc 1a khong co bat ctr can ctr nao duoc
dua ra dé nham loai trir TNBTTH ctia CSH. Diéu nay cho thdy, quy dinh trong phap luat
dan sy Thai Lan hoan toan trung khép voi quy dinh trong phép ludt dan sy Nhat Ban.

Nhu vdy, nghién ctru phap luat ctia mot sé qudc gia NCS thiy rang, phap luat
cua hau hét cac nude duoc nghién ctru déu dua ra cin ct loai trir dua trén co s& yéu to
16i. Theo d6, chi khi chimg minh minh khong c6 16i hodic d3 tuan thu cac quy dinh co
lién quan thi TNBTTH méi dugc loai trir. So sanh voi phap luat Viét Nam, NCS nhén
thiy mot s diém khac biét co ban nhu: (i) phap luat cta cic nudc déu chi dwa ra can
cu loai tror TNBTTH cua NCH, trong khi d6 phép luat Viét Nam lai dua ra can cu loai
trir TNBTTH néi chung cho tat ca cac chu thé; (ii) theo phap luat cua cac qudc gia nay,
TNBTTH déu duoc loai trir néu khong cé 181, nhung theo phap luat Viét Nam viéc cha
thé khong c6 15i khong phai 1a mot cin cir loai trir trach nhiém; (iii) theo phap ludt cua
cac qubc gia nay, TNBT duoc loai trir dudng nhu khong hoan toan, tirc 14 NCH duoc
loai trir, nhung CSH phai bdi thudng. Tuy nhién, theo phap luat Viét Nam, khi dd xay
ra can c@ loai trir TNBT thi khong chu thé nao phai chiu TNBT. Sy khac biét ctia phap
luat Viét Nam so voi cadc nudc duge nghién ctru ¢ day khong thé hién su tién bo hay



128

lac hau trong viéc xdy dung luat, ma diéu do thé hién su khac biét trong tu duy 1ap
phép ciing nhu sy khac biét v& cac diéu kién kinh té xa hoi ctia mdi qudc gia.

2.4.3. Thyec tién ap dung phdp ludt vé boi thuwong thi¢t hgi do nha ciia, cong trinh
xdy dung khdc gay ra

Thue té cho thiy rang, cic vu viéc nha cira, cong trinh xdy dung khac gdy thiét
hai cho con nguoi va moi truong xung quanh xdy ra ngdy cang nhiéu. Tuy nhién, ciing
gidng nhu hau hét cic vu viec vé BTTH do tai san gdy ra ndi riéng, cac tranh chip
phét sinh trén thyc té duoc giai quyét tai Toa an 1a rét it. Diéu nay 1a do khi xay ra thiét
hai, hau hét cac bén déu thoa thuin v& van d& BTTH, nén khong yéu cau Toa 4an giai
quyét. Song, qua tim hiéu thyuc tién mot sé tranh chap vé BTTH do nha cira, cong trinh
xdy dung khac giy ra dugc Toa an giai quyét, NCS nhan thiy mot sé vin dé& con ton
tal nhu sau:

Thir nhat, van dé bat cap nodi bat khi ap dung quy dinh v& BTTH do nha ctra,
cong trinh xdy dung khac gdy ra do 1a trong nhiéu trudong hop, Hoi ddng xét xir con
nham 14n giita nha ctra, cong trinh x4y dung khac gy thiét hai v6i hoat dong xay dung
gay thiét hai, nén van dung khong chinh xac quy dinh ctia phap luat. Dé minh ching cho
nhan dinh nay, chung ta cung nghién ctru mot sb vu viéc sau:

Vu viéc thir nhat: Nam 2005, gia dinh 6ng Ut, ba Bé dit mot dng khoi 10 trau,
mic du thudc phan dat ciia ong ba nhung lai ngay vi tri ri xét va thip hon mai nha ba
Lién (hai nha sat vach v6i nhau). Trong qua trinh str dung 10 trau, khéi tir 10 trdu cua
nha ong Ut ba Bé da 1am hu hai truc tiép dén don tay va tAm tol lanh cua nha ba Lién.
Su viéc da dugc Cong an xa xac minh bang bién ban ghi nhé 10i khai ngay 07 théng 7
nam 2011. Déng thoi, vu viéc dugc hoa giai tai Uy ban nhan dan xa vo1 Bién ban hoa
giai 1ap ngay 08 thang 7 nam 2011. Sau do, ba Lién khdi kién va Toa an nhan dan
huyén Phuéc Long, tinh Bac Liéu di xét xir véi ban an dan sy so tham s
21/2012/DSST ngay 30 thang 7 nam 2012. Sau d6, ong Ut va ba Bé khang cdo va Toa
an nhan dan tinh Bac Liéu di xét xir phic tham v6i ban an dan su phic tham s
16/2013/DSPT ngay 25 thang 02 ndam 2013 [103].

Trong vu viéc ndy, Toa 4n nhan dan tinh Bac Liéu d ddéng nhdt quan diém véi
Toa 4n nhan dan huyén Phudc Long & mot s diém nhu: xac dinh viéc hu hai tai san
ctia ba Lién 1a do viéc gia dinh ong Ut ba Bé dit dng khoi, gié thdi khoi qua anh
huong dén don tay sat va tol lanh ctia nha ba Lién; 6ng Ut ba Bé ¢ 16i vo y gdy thiét
hai; dong thoi van dung khoan 1, 2 va 3 Piéu 267 BLDS 2005 dé khang dinh viéc gia
dinh 6ng Ut ba Bé xay dung cong trinh giy thiét hai. Tuy nhién, khi xét xu, ca hai cép
Toa déu khang dinh 6ng Ut, ba Bé phai BTTH vé tai san cho ba Lién do cong trinh xay
dung cta minh gy ra. Viéc dua ra két luan cta Toa 4n trong trudng hop nay 1a khong
chinh x4c. Béi vi voi nhilng nhan dinh d6 thi phai khang dinh day la truong hop
BTTH do hanh vi xay dung giy ra ma khong phai do cong trinh xay dung gay ra. Dya
vao nhing tinh tiét dugc mé ta co thé thiy, tu than dng khoi khong gy ra thiét hai
(khong sup do, khong hu hong, khong sut 16, khong tu tao ra khéi), ma thi¢t hai do
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hanh vi sir dung 10 tru méi tao ra khoi din dén thiét hai. Do vay, day la truong hop
BTTH do hanh vi giy ra.

Vu viéc thir hai: Thang 4 nim 2008, ba Bui Thi Chién va ong Nguyén Pha
Xuan 1a chii dau tu xdy dung cin nha 991A Au Co, phuong Tan Son Nhi, quin Tén
Phu, thanh phé HO6 Chi Minh. Qua trinh xay dung da khién khian nha 985/2A Au Co,
phuong Tan Son Nhi, quian Tan Phu, thanh phd H6 Chi Minh thudc so hitu cia ba
Huynh Thi Lang bi hu hong ning (vét nit dai va sdu, hé théng nudc bi bé, céc cira b
léch khong dong duoc, nén nha bi sut lan, ...). Ba don khoi kién ra Toa an nhan dan
quan Tan Pha yéu cdu ba Chién va 6ng Xuan BTTH. Vu viéc di dugc Tda an nhén
dan quan Tan Phu xét xir so thim bang ban an dan su so thim s 444/2014/DSST ngay
30 thang 9 nim 2014, va Toa 4n nhan dan thanh phé HO Chi Minh xét xtr phiic tham
bang ban 4n dan su phuc thim s6 29/2015/DSPT ngay 09 thang 01 nam 2015 [104].

Trong vu viéc ndy: Mic du déu nhan dinh thiét hai d6i v6i can nha 985/2A Au
Co cua ba Lang chu yéu 1a do viéc xdy dung nha sé 991A Au Co giy ra. Song, khi van
dung co s& phép ly dé duara phan quyét, ca hai cép xét xir déu vién dan quy dinh tai
Diéu 627 1am co s phap ly dé giai quyét. Piéu 1a nay khong chinh x4c, boi vi voi
nhitng tinh tiét duoc mo ta trong vu 4n, cting véi nhitng nhan dinh cua cac cip xét xir
thi phai nhian dinh thi¢t hai xdy ra 1a do hanh vi xdy dung gdy ra ma khong phai do
cong trinh xdy dung gdy ra. Do d6, phai van dung quy dinh tai Piéu 604 BLDS 2005
dé giai quyét mai chinh xéc.

Vu viéc thir ba: Nam 2013, ong Tran Vin Ptc mua lai cin nha cta ba Nguyén
Thi Kim Dung ké bén nha ba Pham Thi Xuan Bach ¢ phuong Tan Son Nhi, quan Tén
Phu, thanh phé H6 Chi Minh. Sau d6, ong Pirc tién hanh stra chita nha va tién hanh dap
phé phan xdy dung lién quan dén nha ba Bach gom: thao d& va cua cit 6ng thoat nudc;
cua cit tru cot chiu luc phia trudc nha; cho 6ng thoat nudc ban vao hd ga. Nhirng hanh
vi nay da gay thi¢t hai dén can nha cta ba Bach. Do d6, ba Bach di khoi kién yéu cau
ong Dtrc phai BTTH véi tong murc thiét hai 1a 48 triéu dong. Tuy nhién, sau d6 ba Bach
rat mot phﬁn don khoi kién [105]. Vu viec duge Toa &an nhan dan quan Tan Phu xét xi
v6i ban an dan su so tham sé 09/2015/DSST ngay 09 thang 01 nim 2015, va Toa 4n
nhan dan thanh phé H6 Chi Minh xét xir phiic thim v6i ban 4n dan su phic thdm sb
405/2015/DSPT ngay 08 thang 4 nam 2015.

Trong wvu viéc nay, quan diém cua Hoi déng xét xir so thim va phuc tham 1a
trung nhau, nén ban 4n so thdm dugc giit nguyén tai H6i ddng xét xir phuc thdm. Cin
clr vao céc tinh tiét trong vu viéc cho théy, thiét hai d6i voi nha cua ba Bach hoan toan
do hanh vi ¢6 13i cta 6ng Puc gy ra khi tién hanh stra chita nha. Do d6, co s& phap 1y
dugc ap dung dé giai quyét vu viéc nay phai 1a Piéu 604 BLDS 2005. Song, Hoi dong
xét xtr phic thim lai vién dan Diéu 627 BLDS 2005 vé BTTH do nha cira, cong trinh
xay dung khac giy rala khong chinh xac.
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Thir hai, con tOn tai viée xac dinh khong chinh x4c chu thé phai BTTH do cong
trinh xay dyng gy ra. Minh chimg cho thyc té nay, ching ta xem xét vy viéc sau:

Pau nam 2003, vo chéng chi Minh, anh Chic & phuong Héng Ha, thanh phé Ha
Long, tinh Quang Ninh xdy dung ké da bao quanh thira dt (thira d4t nay cua 6ng Cir, bd
chi Minh cho vo chdng chi). Rang séng ngdy 29 thang 5 ndm 2003, do troi mua to cong
voi dat d4 d6 vao trong khu dat qué nhiéu da gay sut 10 d6 ke, 1am hu hai nha kho va nha
cap 4 cua gia dinh 6ng Lam, phan tiép gidp voi dat cua vo chong chi Minh. Chi Minh da
cho tho xay lai nha kho cho 6ng Lam, con nha cép 4 thi giira chi Minh va 6ng Lam chua
thoa thuan duoc vé& viéc bodi thuong. Ong Lam yéu cau ong Ctir BTTH d6i voi nha cép 4,
nén ngay 02 thang 8 nam 2003, 6ng Cir da ddng ¥ BTTH cho 6ng Lam 12 triéu dong,
nhung sau d6 6ng Cir lai tir chdi bdi thudng, vi cho rang TNBT thudc vé chi Minh. Tuy
nhién, sau d6 6ng Lam d3 khoi kién 6ng Cir ra Toa an nhan dan thanh phd Ha Long dé
yéu cau BTTH. Mic du di duoc Toa 4n giai thich vé viéc khoi kién ong Cir 1a khong
dung nhung 6ng Lam van khong thay ddi. Vu viéc sau d6 da dugc Toa an nhan dan
thanh phé Ha Long giai quyét bang ban an dan sy so thim sb s6 13/2006/DSST ngay 15
thang 8 nim 2006. Sau d6, vu 4n dwoc Tda 4n nhén dan tinh Quang Ninh giai quyét
bang ban 4n dan sy phuc thim sé 48/2006/DSPT ngay 02 thang 11 ndm 2006 [107].

Trong wvu viéc nay, mac du ban an dan su phic tham, mac du xac dinh dung
nguoi phai BTTH khong phai 13 6ng Cir ma 1a chi Minh, nhung Hoi dong xét xir da
can cr vao bién ban hoa giai giita 6ng Lam va ong Cir dé xac dinh mic bdi thuong ma
chi Minh phai bdi thuong 1a khong ding. Boi vi, mirc bdi thudong 12 trigu 1a sy thoa
thuan gitra 6ng Cu va 6ng Lam ma khong phai gitta chi Minh va 6ng Lam, hon nira
sau d6 6ng Cur lai khong chap nhan sy thoa thuan nay. Ngoai ra, ca Hoi dong xét xir so
tham va phic thim chi xdc dinh TNBTTH thudc vé chi Minh 14 khong chinh x4c. Boi
vi, mic du theo gidy ching nhan quyén st dung dat cép ngay 23 thang 6 nim 2003,
nén dén ngay nay anh Chtrc va chi Minh méi 1a NSD hop phép manh dat d6 (thoi diém
xdy ra thiét hai 1a ngay 29 thang 5 ndm 2003), nhung ké da di duoc xay dung tir dau
nam 2003 va tién xay dung k& d4 13 cua vo chong anh Chtrc chi Minh, nén vo chong
chi Minh 13 ddng CSH bo ké. Do d6, Hoi dong xét xtr phai x4c dinh chu thé chiu
TNBTTH 1a ca chi Minh va anh Chtrc méi1 ding quy dinh phap luat.
2.5. Bi thuong thiét hai do céc loai tai san khac gdy ra

Trong BLDS 2005, TNBTTH do tai san giy ra dugc quy dinh thanh 4 truong
hop cu thé d6 1a: BTTH do ngudn nguy hiém cao d6 gy ra (Piéu 623); BTTH do stic
vit gdy ra (Piéu 625); BTTH do cdy cdi giy ra (Piéu 626); BTTH do nha cira, cong
trinh xdy dung gy ra (Piéu 627). Pay la nhitng quy dinh duoc ké thira gan nhu hoan
toan quy dinh trong Bo luat dan sy nam 1995. Nhitng quy dinh ndy d3 gép phan vao
viéc giai quyét c6 hiéu qua nhiing vu viéc tai san gdy thiét hai xay ra trén thyc té ma cac
bén khong thé thoa thuan vé van dé boi thuong. Trén thyuc té, c6 nhiing truong hop tai
san gay thiét hai nhung khong thudc 4 truong hop nay, tirc 1a tai san gay thiét hai khong
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phéi 12 nhitng loai tai san dugc liét ké cu thé trong 4 truong hop d6. C6 thé dan ching
mot s6 vu viéc nhu sau:

Vu viéc thir nhat: Khoang 13h45 phut ngay 11 thang 4 nam 2016, cac sinh vién
dang ngdi hoc tai giang duong V501 truong Pai hoc Thuong Mai (H6 Tung Mau, Mai
Dich, Cau Giéiy, Ha Noi) thi bat ngo chiéc quat tran d3 cii ki, hoen ri roi tr trén cao
xubng giira 16p. Rat may, vu viéc khong gdy hau qua nghiém trong, hai sinh vién chi bi
thuong nhe [104; truy cép ngdy 26/5/2016]. Pay 1a mot vu viéc dién hinh lién quan dén
tai san khac gdy thiét hai. Gia dinh rang, tranh chap vé BTTH phat sinh trong wu viéc
ndy. Néu dugc yéu cau giai quyét, viéc dua ra co so phap 1y dé ap dung cho trudng hop
ndy s& rat kho. Pay khong phai 13 ngudn nguy hiém cao do gy thiét hai, ciing khong
phai cong trinh xay dung gy thiét hai, ma don gian chi 1a mot chiéc quat tran d3 cii ki,
hoen ri nén bi tut ¢ roi xudng. Van dé can giai quyét 1a chiéc quat tran d6 c6 dugc coi
1a 13 mot bd phan cia cong trinh xdy dung hay khong? Theo quan diém ctia NCS, chiéc
quat tran khong phai 1a mot phan cta cong trinh xay dung. Béi vi, theo khai niém cong
trinh xdy dung dugc quy dinh tai khoan 10 Piéu 3 Luat Xay dung nam 2014 ma NCS da
trich dan & tiéu muc 2.4.1a chuong 2 thi quat tran tuy la mot thiét bi duoc lép dat vao
cong trinh nhung khong phai yéu td dé tao ra cong trinh thong qua hoat dong xdy dung.
Ngay ca khi khong gin chiéc quat tran 1én thi cong trinh xdy dung ciing da hinh thanh
déy du. Mét khac, viéc van dung quy dinh tuong tu dé giai quyét van dé BTTH trong
truong hop ndy (néu cd) ciing rat kho khin, boi vi trong ca 4 truong hop cu thé vé
BTTH do tai san gy ra, hau nhu khéng c6 quy dinh nao duoc coi 1a ap dung dé giai
quyét cac vu viéc tuong tu.

Vu viéc thwr hai: Ngay 26 thang 02 nam 2015, anh Tan (qué ¢ tinh Ninh Thuan,
1am thué tai huyén Tan Chéu, tinh Tay Ninh) cing mot nguoi ban trén dudng vé nha tro.
Khi di ngang doan dudng tat, tai khu vuc ndy, cong nhéan trdng cao su ching diy kém
phoi d6. Ngudi ban ché anh ngdi trudc kip nhin thiy tranh dwoc, con anh ngdi sau
khong kip tranh, bi ddy kém can ngang cd, gy tai nan nguy kich [141; truy cdp ngay
26/5/2016].

Vi nhitng vu viéc duoc trich dan & trén, néu duoc yéu cau giai quyét thi co quan
nhd nuéc co thim quyén hodc 1a 4p dung nguyén tic chung v& TNBTTH ngoai hop
dong tai Piéu 604, hoic 1a ap dung truc tiép cac quy dinh vé BTTH do tai san gay ra.
Mic du hau hét cac vu viée duge co quan nha nude cd tham quyén giai quyét van thoa
dang, nhung diéu d6 ciing thé hién rang nhitng quyét dinh giai quyét d6 khong dua trén
co s& phap 1y 16 rang. C6 thé nhimg quyét dinh cua co quan c6 thdm quyén van dua trén
1& cong bang, nhung lai c¢6 thé trai véi cc nguyén tic co ban ciia phap ludt. Day chinh Ia
diém han ché, bat cap 16n ctia BLDS 2005 vé TNBTTH do tai san gy ra. Thyuc té nay
doi hoi phai ¢6 quy dinh mang tinh nguyén tic chung vé TNBTTH do tai san giy ra.
Piéu d6 dam bao rang khi cac loai tai san ndy gy thiét hai, co quan nha nudc cé thim
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quyén c6 thé van dung co s& phap 1y rd rang dé giai quyét, tranh dp dung tuong tu mot
cach tily tién va khong diing nguyén nguyén tic.

Trudc nhiing bat cép va yéu cau hoan thién trinh bay ¢ trén, BLDS 2015 duoc
ban hanh da dua ra quy dinh chung vé BTTH do tai san gdy ra tai khoan 3 Diéu 584 nhu
saw: “Truong hop tai san gday thiét hai thi CSH, NCH tai san phai chiu TNBTTH, trur
truong hop thiét hai phdt sinh theo quy dinh tai khoan 2 Piéu nay”. Cing véi quy dinh
ndy 14 rat nhiéu cac quy dinh khac c6 lién quan ciing duoc co cdu lai hodc ban hanh méi
nhu: Cén ¢t loai trir TNBTTH do tai san (ndi chung) gy ra duoc quy dinh thong nhat
tai khoan 2 Piéu 584; Nguyén tic giam mirc bdi thuong dugc co cdu lai va thudc khoan
2 Piéu 585; BTTH trong truong hop ngudi bi thiét hai ciing co 13i tré thanh mot nguyén
tac chung duoc quy dinh tai khoan 4 Piéu 585 va ciing duoc ap dung ddi véi truong hop
tai san gay thiét hai; Van dé lién d6i BTTH tai Diéu 587.

Nhiing stra d6i, b sung cua BLDS 2015 vé BTTH do tai san gy ra da dua ra
dugc nguyén tic chung dé 4p dung vao céac trudng hop BTTH do tai san noi chung gy
ra. Khi B¢ luat nay c6 hiéu luc, co quan Nha nudc ¢ thim quyén di c¢6 co s phap 1y 1o
rang dé giai quyét moi vu viéc co lién quan dén tai san gy thiét hai. Tuy nhién, nghién
ctru nhimg quy dinh nay, NCS nhan thiy mot sé van dé nhu sau:

Thir nhdt, vé quy dinh tai khoan 3 Diéu 584:

Muc dich ctia quy dinh nay 13 dua ra co so phap 1y cho viéc xac dinh chii thé phai
BTTH do tai san gy ra néi chung. Tuy nhién, quy dinh ndy chi xac dinh hai chii thé
phai BTTH d6 1a CSH, NCH tai san. Diéu nay 1a khong pht hop v6i thuc té. Boi vi thuc
té, tai san c6 thé gy thiét hai khi CSH, nguoi duoc CSH chuyén giao dang quan 1y,
tham chi c6 thé 1a nguoi th ba tdic dong lam dong vat gy thi¢t hai, hodc do nguoi khac
chiém hitu, sir dung trai phap luat. Do d6, quy dinh nay phai duoc stra d6i theo hudng
b6 sung cac chu thé co thé phai chiu TNBTTH khi tai san néi chung. Hon nira, quy dinh
ndy dan chiéu dén khoan 2 Piéu 584 dé xac dinh cac truong hop CSH, NCH tai san
khong phai BTTH bao gdm truong hop thiét hai phat sinh do su kién bét kha khang va
hoan toan do 16i cua nguoi bi thiét hai. Tuy nhién, tinh than cua khoan 2 Diéu 584 chi c6
thé 4p dung voi trudong hop thiét hanh do hanh vi cua con ngudi gy ra. Do d6, dé dam
bao su pht hop ctia khoan 3 khi dan chiéu 4p dung khoan 2 thi quy dinh tai khoan 2 phai
duogc stra ddi cho phu hop.

Thir hai, v& quy dinh tai khoan 2 Diéu 584:

Theo tinh than ctia khoan nay thi néu xay ra sy kién bat kha khang hodc hoan
toan do 16i cua nguoi bi thiét hai ma co6 thoa thuan khac hodc luat c6 quy dinh khéc thi
nguoi gy thiét hai van phai boi thuong. Diéu nay 1a khong hop 1y, boi vi quan hé
BTTH ngoai hgp ddng 1a quan hé phét sinh giita cac chu thé chua timg c6 quan hé hop
ddng hodc c6 quan hé hop dong nhung thiét hai xay ra khong lién quan dén cac thoa
thuan trong hop dong. Trudc khi xdy ra su kién bat kha khang hoac 156i hoan toan
thudoc v& bén bi thiét hai, gilra cac bén chua ton tai bat ki mot thoa thuan nao. Do do,
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néu xdy ra mot trong hai cin c loai trir TNBTTH nay, thi chang c6 chil thé nao lai
tham gia vao viéc thoa thuan véi ngudi bi thiét hai nham hudng t6i viéc minh sé& phai
boi thuong. Tac 1a doan “trir truong hop c6 thoa thuan khac™ trong khoan 2 Piéu 584
1a khong c6 tinh thyc té va can duogc loai bo. Quan diém sira ddi cu thé quy dinh nay,
NCS ciing s€ trinh bay trong chuong 3 cua luan an.

Thir ba, vé nguyén tic BTTH tai khoan 2 va khoan 4 Piéu 584:

Khoan 2 xac dinh cic diéu kién dé giam muc BTTH, trong d6 c6 truong hop
nguoi chiu TNBTTH khong c¢6 16i. Khoan 4 lai xac dinh nguyén tic bén bi thiét hai
phai chiu phan thiét hai twong tmg véi mirc d6 18i ctua minh. Py 1a nhitng quy dinh
mang tinh nguyén tic chung nén s& duogc 4p dung ddi v6i céc trudng hop tai san gay
thiét hai néi chung. Song, khi 4p quy dinh ndy vao truong hop cu thé nhu BTTH do
ngudn nguy hiém cao d6 giy ra thi khong phu hop. Béi vi, néu trong trudng hop
nguén nguy hiém cao d6 gdy thiét hai ma nguoi bi thiét hai hoan toan c6 16i nhung 1a
16i v6 ¥ thi viéc BTTH s& tuan theo nguyén tic & khoan 2 (ngudi phai BTTH duoc
giam muc bdi thuong) hay khoan 4 (ngudi bi thiét hai khong duoc bdi thudng phan
thiét hai do 15i ctia minh gay ra) 1a vin dé chua rd rang. Theo quan diém cta NCS thi
khong thé ap dung khoan 4, boi vi néu ap dung khoan 4 thi nguoi bi thi¢t hai hoan toan
khong dugc bdi thuong (vi ho hoan toan co 18i), dong nghia voi viéc CSH, NCH, st
dung s€ dugc loai trirt TNBT, diéu ndy mau thudn véi diém a khoan 3 Piéu 601 BLDS
2015 (CSH, NCH, NSD chi duogc loai trur néu hoan toan do 16i ¢d y cua nguoi bi thiét
hai). Do d0, chi co thé ap dung khoan 2 dé xem xét viée co giam muc BTTH cho ngudi
phéi bdi thuong hay khong. Nhung dé d¢am bao su thdng nhat giita cac quy dinh v6i nhau,
theo quan diém cua NCS, khoan 4 Diéu 585 can phai duoc stra doi cho phi hop.

Thir tu, van dé ap dung quy dinh tai Piéu 587 vé van dé lién d6i BTTH:

Thuc té cho thdy, nhiéu trudng hop tai san gy thiét hai ¢ lién quan dén 13i cta
nhiéu nguoi. Song hién nay, van dé bdi thudng lién d6i khi tai san gy thiét hai méi chi
duoc quy dinh trong céac trudng hop cu thé. Piéu d6 doi hoi phai c6 quy dinh chung vé
trach nhiém lién d6i BTTH dé ap dung d6i voi tit ca trudong hop cu thé xay ra trén thuc
té. Trong BLDS 2015, vin dé lién d6i BTTH duoc quy dinh tai Diéu 587. Tuy nhién,
theo tinh than cua Piéu 587, van dé bdi thudng lién d6i chi dit ra d6i v6i truong hop
nhiéu ngudi cung gay thiét hai, ttrc 1a thiét hai do hanh vi trai phap lut gy ra boi vi tiéu
dé cua Piéu nay 1a “BTTH do nhiéu ngudi cung gay ra”. Thiét nghi rang, day la quy
dinh thudc phan nhitng quy dinh chung v& BTTH, nén can dam béo cho quy dinh nay c6
thé dugc ap dung ddi v6i moi trudng hop phat sinh trén thuc té. Nhung néu giit nguyén
quy dinh nay thi khi tai san gy thiét hai ma nhiéu ngudi cung cé 16, viéc xac dinh trach
nhiém lién d6i phai dua vao nguyén tic ap dung twong tu phép ludt, bai p dung truc
tiép quy dinh nay 1a khong phu hop. Do d6, NCS cho rang, thay vi phai van dung
nguyén tic ap dung tuong tu phap ludt, nén sira doi, bo sung tiéu dé va ndi dung ciia
Diéu 587 BLDS 2015 cho phu hop.
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KET LUAN CHUONG 2

Trong ndi dung chuong 2, NCS tdp trung nghién cttu cac quy dinh phap luat
hién hanh (BLDS 2005) vé cac truong hop BTTH do tai san giy ra trén co s so sanh,
dbi chiéu v6i cac quy dinh trong BLDS 2015 dé thiy duoc nhitng thay ddi, nhimng
diém tich cuc va han ché trong quy dinh phap luat vé BTTH do tai san gy ra. Song
song voi viéc nghién ctu, phan tich cac quy dinh phdp luat Viét Nam, NCS ciing tap
trung phan tich 10ng ghép quy dinh phap luat cua mot sé qudc gia trong timg ndi dung
cu thé. Qua viéc nghién ctru ndy, ¢ thé nhan thay nhitng diém twong dong va khac
biét giita phap ludt Viét Nam va phdp luat mot sé qudc gia dé co cai nhin bao quat
hon, gop phan hoan thién quy dinh phap luat Viét Nam.

Cung v6i viéc nghién ctru cac quy dinh phap luat Viét Nam va phap ludt mot sd
qubc gia trén thé giéi va khu e, NCS ciing di vao nghién ctru thuc tidn ap dung phap
ludt v& BTTH trong mot sb truong hop cu thé. Qua do, NCS nhén thdy rang nhitng vin
dé bat cap trong viéc ap dung phap luat vé BTTH do tai san gdy ra dén tir rat nhiéu
nguyén nhan khic nhau, bao gdm ca nguyén nhan chii quan va nguyén nhan khich
quan. Trong d6 vi¢c ap dung khong dung quy dinh cta phap luat 1a nguyén nhan 16n
dan dén nhimng han ché cua hoat dong ap dung phap ludt. Bén canh do, tinh ding dan
ctia quy pham phdp lut ciing 12 yéu t6 c6 anh huong khong nhd dén chét luong gidi
quyét tranh chip vé BTTH do tai san gdy ra. Thong qua viéc nghién ctu thuc trang
phép luat va thuc tién ap dung phap ludt vé BTTH do tai san gy ra, NCS cé nhiing co
so 1y luan va thyc tién vilng chac dé tir ¢6 dua ra nhing kién nghi sira d6i cac quy dinh
trong BLDS 2015 va céc kién nghi lién quan dén hoat dong ap dung phap luat vao giai
quyét tranh chip v& BTTH do tai san gy ra & chuong 3.
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Chuong 3
MOT SO KIEN NGHI HOAN THIEN PHAP LUAT VA NANG CAO HIEU
QUA AP DUNG PHAP LUAT VE TRACH NHIEM BOI THUONG
THIET HAI DO TAI SAN GAY RA

3.1. Hoan thién nhiing quy dinh chung vé bdi thuong thiét hai do tai san gdy ra trong Bo
luat dan sy nam 2015
3.1.1. Nhitng wu diém di dat dwoc

Nghién ctu quy dinh trong BLDS 2015 cho thiy, vin d& BTTH n6i chung,
BTTH do tai san giy ra noi riéng da c6 nhiéu thay d6i dang ké, dic biét nhitng thay doi
ndy ¢6 nhitng wu diém nhit dinh nhu:

Thir nhdt, nhiéu quy dinh trong BLDS 2005 trudc day thuéc muc BTTH trong
nhitng truong hop cu thé, thi nay da duoc chuyén 1én muc nhitng quy dinh chung trong
BLDS 2015, va duoc 4p dung cho moi trudng hop bdi thudng xay ra trén thuc té nhu
“BTTH trong truong hop ngudi bi thiét hai ciing c6 16i”, “trach nhiém lién déi
BTTH”, ... Theo tinh than cua BLDS 2005, nhiing quy dinh nay chi 4p dung cho
truong hop BTTH do hanh vi trai phdp luat gy ra, thi nay dugc &p dung cho ca truong
hop bdi thuong do tai san gay ra trén thuc té.

Thir hai, vé can cir phat sinh TNBTTH do tai san gy ra. Khoan 3 Piéu 584
BLDS 2015 di dua ra co so phap 1y chung nhat cho viéc xac dinh TNBTTH do tai san
gy ra ndi chung. Quy dinh nay thé hién su hoan thién cua BLDS 2015 vé TNBTTH
ngoai hop ddéng ndéi chung, TNBTTH do dong vit gy ra noi riéng. Theo do, trong
truong hop cac loai tai san gy thiét hai nhung khong ap dung duoc céc quy dinh vé
BTTH trong cac truong hop cu thé, thi quy dinh nay 13 co s& phap Iy truc tiép duoc ap
dung dé giai quyét thay vi phai ap dung tuong tu phap luat nhu trong BLDS 2005.

Thir ba, vé cac can ctr loai trir TNBTTH do tai san gy ra. Khoan 2 Diéu 584
BLDS 2015 da dua ra cac cin ct chung nht cho viéc loai trir TNBTTH ngoai hop
dong. Céc can cur ndy ciing duoc ap dung cho truong hop tai san giy thiét hai. Quy
dinh nay da khic phuc nhimg han ché trong BLDS 2005, boi vi trong BLDS 2005, cén
cu loai trur trach nhiém chi &p dung ddi véi mot sd truong hop cu thé cling nhu mdt sb
chu thé nhat dinh khi tai san gy ra thiét hai. Quy dinh méi trong BLDS 2015 dam bao
su phtt hop v6i thyc té va phit hop véi 18 cong bang.

3.1.2. Nhirng han ché va dinh hwong hoan thién

Thir nhdt, vé can ct phat sinh TNBTTH:

Khoan 3 Piéu 584 BLDS 2015 quy dinh: “Trudng hop tai san gdy thiét hai thi
CSH, NCH tai san phai chiu TNBTTH, trur truong hop thi€t hai phat sinh theo quy
dinh tai khoan 2 Diéu nay”. Quy dinh nay c6 mot sb diém han ché, do 1a:

Mot la, myc dich cua quy dinh nay la dua ra co s& phdp 1y cho viéc xéc dinh
cha thé phai BTTH do tai san gdy ra ni chung. Tuy nhién, quy dinh nay chi x4c dinh
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hai cha thé phai BTTH d6 1a CSH, NCH tai san. Piéu nay 1a khong phu hop, boi vi
thuc té, tai san c6 thé gay thiét hai khi CSH, nguoi duoc CSH chuyén giao dang quan
1y, thdm chi c6 thé 1a nguoi thir ba tdic dong lam tai san gly thiét hai, hodc do nguoi
khéc chiém hitu, st dung trai phap ludt. Do d6, quy dinh nay phai duoc stra d6i theo
hudng bd sung céc chii thé c6 thé phai chiu TNBTTH do tai san gy ra.

Hai la, quy dinh nay din chiéu dén khoan 2 dé xac dinh céc truong hop CSH,
NCH tai san khong phai BTTH bao gdm trudng hop thiét hai phat sinh do su kién bat
kha khang va hoan toan do 18i ctia ngudi bi thiét hai. Tuy nhién, tinh than ctia khoan 2
Diéu 584 BLDS 2015 chi c6 thé ap dung vSi truong hop thiét hanh do hanh vi ctia con
nguoi gy ra. Do d6, dé dam bao sy phu hop ciia khoan 3 khi dn chiéu 4p dung khoan
2 thi quy dinh tai khoan 2 phai duoc stra 61 cho phu hop.

Ngoai ra theo tinh than cua khoan 2 thi néu xay ra sy kién bat kha khang hoic
hoan toan do 18i cta nguoi bi thiét hai ma cé théa thuan khac hoic ludt co quy dinh
khéc thi nguodi gay thiét hai van phai bdi thuong. Diéu nay 1a khong hop ly, boi vi
quan hé BTTH ngoai hop ddng 1a quan hé phat sinh giita cac chil thé chua timg co
quan hé hop dong hodc co6 quan hé hop ddng nhung thiét hai xay ra khong lién quan
dén céac thoa thuan trong hop ddng. Trudc khi xay ra sy kién béat kha khang hodc 16i
hoan toan thudc vé bén bi thiét hai, gitra cac bén chua ton tai bat ki mot thoa thuan
nao. Do d6, néu xdy ra mot trong hai cin cir loai trir TNBTTH nay, thi chang c6 chu
thé nao lai tham gia vao viéc thoa thudn véi nguoi bi thi¢t hai nhim hudng té1 viée
minh s& phai boi thuong. Tac 13 doan “trir trudng hop c6 thoa thuan khac” trong khoan
2 biéu 584 1a khong c6 tinh thuc té va can duoc loai bo. Theo quan diém cua NCS,
khoan 2 Piéu 584 phai duoc stra lai nhu sau:

“Nguoi bi thiét hai khong dwoc BTTH trong truong hop thiét hai phat sinh do
sw kién bdt kha khang hodc hodn toan do 16i ciia nguwoi bi thiét hai, trir truong hop
ludt co quy dinh khac”.

Khoén 3 Diéu 584 phai dugc sua lai nhu sau:

“Truwong hop tai san gdy thiét hai thi CSH, nguwoi dwoc giao chiém hiku, siv
dung tai san phai chiu TNBTTH. Truong hop tai san gay thiét hai do tac dong cua
nguoi thir ba thi nguoi thir ba phdai BITH. Néu tai san bi chiém hitu, sir dung trdi phdp
ludt gdy thiét hai thi NCH, sir dung trdi phdp ludt phai boi thuong.

Nguoi bj thiét hai khong dwoc boi thuwong trong truong hop thiét hai phét sinh
theo quy dinh tai khodn 2 Diéu nay”

Thir hai, vé céc nguyén tic BTTH:

Nguyén tic BTTH duoc quy dinh tai Diéu 585 BLDS 2015. Trong d6, khoan 2
xac dinh cac diéu kién dé giam mirc BTTH, trong d6 c6 truong hop “nguoi bi thiét hai
khong c6 16i”. Khoan 4 lai xac dinh nguyén tic bén bi thiét hai phai chiu phan thiét hai
tuong tng v6i mic d6 16i ctia minh. Hai quy dinh nay khi gan véi BTTH do ngudn nguy
hiém cao d9 giy ra s& c6 mau thudn. Néu trong trudng hop ngudn nguy hiém cao do gay
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thiét hai ma nguoi bi thiét hai hoan toan c6 16i nhung 13 16i vo y thi viéc BTTH s& tuan
theo nguyén tic ¢ khoan 2 (ngudi phai BTTH duoc giam muc bdi thudng) hay khoan 4
(nguoi bi thiét hai khong dugce bdi thuong phan thiét hai twong tmg do 13i clia minh giy
ra) Diéu 585 1a vin dé chua rd rang. Tuy nhién, theo quan diém ctia NCS thi khong thé
ap dung khoan 4, boi vi néu ap dung khoan 4 thi nguoi bi thiét hai hoan toan khong
duoc bdi thuong (vi ho hoan toan co 15i), déng nghia véi vie¢c CSH, NCH, st dung s€
duoc loai trir TNBT, diéu ndy méu thuin voi diém a khoan 3 Piéu 601 BLDS 2015
(CSH, NCH, NSD chi dugc loai trir néu hoan toan do 16i ¢b ¥ ctia nguoi bi thiét hai). Do
d6, chi co thé ap dung khoan 2 dé xem xét viéc c6 giam mirc BTTH cho nguoi phai bdi
thuong hay khong. Nhung dé dam bao sy thong nhét giita cac quy dinh v6i nhau, theo
quan diém ctia NCS, khoan 4 Diéu 585 phai dugc stra d6i cho phu hop, cu thé nhu sau:
“Khi bén bi thiét hai ¢é 10 trong viéc xay ra thiét hai thi khong duoc boi thu’dngphdn
thiét hai do 16i ciia minh gdy ra, triv trieong hop ludt ¢6 quy dinh khdc”. NCS cho rang
nén thém doan “trir truong hop luat cé quy dinh khac”. Su sira d6i nay s& tranh dugc
nhitng méau thuin v6i quy dinh tai diém a khoan 3 Diéu 601 BLDS 2005. Pong thoi, co
thé coi diém a khoan 3 Piéu 601 BLDS 2015 chinh 1a mot trong nhitng trudng hop ludt
¢ quy dinh khac ma khoan 4 Diéu 585 BLDS 2015 nhic dén.

Thir ba, vé van d¢ lién d6i BTTH:

Trong BLDS 2015, van dé lién d6i BTTH duoc quy dinh tai Diéu 587. Tuy
nhién, theo tinh than cta Piéu 587, van dé bodi thudng lién d6i chi dit ra ddi voi truong
hop nhiéu ngudi cing giy thiét hai, tirc 1a thiét hai do hanh vi trai phap luat giy ra.
Dbi voi truong hop tai san gay thiét hai, van dé lién doi bdi thuong hién nay chi dugc
quy dinh trong truong hop BTTH do ngudn nguy hiém cao do hodc do stc vt giy.
Néu giir nguyén quy dinh nhu trong BLDS 2015, ma trong trudng hop céc loai tai san
khéc gy thiét hai, nhiéu chi thé cing co6 15, viéc xac dinh trach nhiém lién d6i phai
dwa vao nguyén tic 4p dung tuong tu phap luat. NCS cho rang, thay vi phai van dung
nguyén tic ap dung tuong tu phap luat, nén sira d6i, bd sung céc quy dinh c6 lién quan
cho phtt hop, ddng thoi nén c6 quy dinh chung cho ca truong hop hanh vi gy thiét hai va
tai san gy thiét hai. Theo d6, NCS kién nghi stra d6i Diéu 587 BLDS 2015 nhu sau:

“Piéu 587. Trach nhiém lién déi bdi thuwong thiét hai

Truong hop nhiéu nguoi cing gdy thiét hai hodc nhiéu nguwoi ciing ¢ lién quan
dén sw kién tai san gdy thiét hai thi nhitng nguoi dé phdi lién déi boi thuong cho nguoi
bi thiét hai. TNBT cua tung nguoi duoc xdac dinh tuong ung voi muc do 16i ciia moi
nguoi; néu khéng xdac dinh dwoc mire @6 16i thi ho phdai BITH theo phéan bang nhau”.
3.2. Hoan thién quy dinh vé bdi thuong thiét hai do ngudn nguy hiém cao do gay ra trong
B0 luat dan sy nam 2015
3.2.1. Nhitng wu diém dat dwoc

Thir nhdt, viéc quy dinh theo hudng liét ké nhiing loai tai san dugc coi la nguén
nguy hiém cao d¢ tao co sé phép 1y rd rang cho Tda an va céc co quan nha nudc cd
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tham quyén khac c6 cian ctr dé giai quyét tranh chap ciing nhu cac yéu cau dat ra dugc
dé dang hon. Khi giai quyét cdc vu viéc xay ra trén thuc té, chi can xac dinh loai tai
san gdy thiét hai co phai 1a ngudn nguy hiém cao d6 khong da phan nao gitp cho co
quan cé thdm quyén xac dinh dugc co s& phap 1y dé van dung giai quyét tranh chép
ma khong can phai mét thoi gian ching minh d6 1a ngudn nguy hiém cao d9;

Thir hai, cum tir “ngudi duge CSH giao chiém hitu, sir dung ngudn nguy hiém
cao d9” trong khoan 3 va 4 Piéu 623 BLDS 2005 duoc thay bf?mg cum tu “NCH, st
dung ngudn nguy hiém cao d6” trong khoan 3 va 4 Piéu 601 BLDS 2015 1a hoan toan
phu hop. Néu gitt nguyén nhu BLDS 2005 thi Hoi dong xét xir chi ¢6 co sé phép 1y dé
xac dinh TNBTTH ctia CSH, nguoi dugc giao chiém hitu, stt dung ngudn nguy hiém
cao d6 va NCH, sir dung trai phap luat ngudn nguy hiém cao do. Tuy nhién, su thay d6i
ndy di tao co so phap 1y dé co thé xac dinh TNBTTH cua nhitng NCH c¢é can cir phap
ludt ngudn nguy hiém cao d6 ma khong phai CSH hodc nguoi duge CSH chuyén giao
(vi du nguoi phat hién va quan 1y tai san khong xac dinh dugc CSH, NSD tai san dé
ngan chan thiét hai xay ra trong tinh thé cép thiét, ...);

Thit ba, viéc xac dinh cu thé cac can ¢ loai trir TNBTTH mot cach riéng biét 1a
phu hop, bao dam sy khac biét cua ngudn nguy hiém cao do véi cac loai tai san khac.
Diéu nay ciing thé hién su phi hop ctia quy dinh phép luat véi 18 cong bang.

3.2.2. Nhitng han ché can khic phuc va quan diém hoan thién phdp luit

Thir nhat, trong khoan 1 Diéu 601 BLDS 2015 c6 doan “cac ngudn nguy hiém
cao d6 khic do phap luat quy dinh”. C6 thé thiy day 1a mot quy dinh mo dé khic phuc
nhitng han ché cua viéc liét ké khong day du cac loai ngudn nguy hiém cao do. Nhung
ciing chinh cum tir ndy lai gdy ra nhing ludng ¥ kién khac nhau trong viéc xac dinh nhu
thé nao thi duwoc coi 1a ngudn nguy hiém cao do khac (vi du cé séu c6 1a ngudn nguy
hiém cao do hay khong). Piéu ndy truéc hét anh huong dén viéc nhan thirc khac nhau vé
ban chat cta ngudén nguy hiém cao do, hon nita c6 thé anh hudng dén viée giai quyét
tranh chép co lién quan, dac biét 1a co thé tao su tuy tién trong viéc xac dinh céc loai
ngudn nguy hiém cao d6 khac niay. Do d6, theo quan diém ctia NCS, can sira d6i doan
ndy theo huéng xdy dung quy dinh hudng din xac dinh cac loai ngudén nguy hiém cao
do khac bﬁng cach dua ra cac tiéu chi dé co thé xac dinh mot loai tai san nao do la
ngudn nguy hiém cao d6. Cac nha lam luat c¢6 thé tham khao nhimg dic trung cia
ngudn nguy hiém cao d6 ma NCS da chi ra trong tiéu myc 2.1.1 trong chuong 2 dé
lam can ctr xay dung céc tiéu chi nay.

Thur hai, khai niém tha dir chi dugc giai thich duoi goc d0 ngdn ngir trong cac
cubn tir dién Tiéng Viét ma khong dugc ludt hoa. Dicu ndy dan toi béat cap trong viéc
xac dinh nhiing loai dong vat nao dugc Xép vao nhém tha dir. Trén thuc té di c6 nhiéu
cach hiéu khac nhau vé tha dit. Theo cach hiéu thur nhat, thu dit 1a tit ca nhiing loai
dong vat hung dit, sdn sang tan cong con ngudi va cic muc tiéu khac mot cach cha
dong, bao gém hd, béo, st tu, géu, voi, ... thdm chi ca nhitng con vat nuodi c6 nguy co
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cao trong viéc gay thiét hai cho con ngudi va méi trudong xung quanh nhu chd ngao
Tay Tang, cho6 becgie, ... Theo cach hiéu thir hai, tha dit 1a mot trong nhitng loai dong
vat an thit, rat 16n, chua duge con nguoi thuan dudng, hoat dong mang tinh ban nang
cao, co thé gay thiét hai cho con nguodi va céc loai dong vat khac. Nhu vay, theo cach
hiéu thtr nhat, thu dit ¢6 thé 1a dong vat da duoc thuan héa hodc chua dugc thuan hoa,
con theo cach hiéu thi hai thi tht dir 1a nhiing loai dong vat chua duoc con ngudi
thuin héa. RS rang, vi¢c xac dinh loai dong vat nao 1a tha dir s€ anh hudng dén viée
xac dinh chi thé phai bdi thuong va céc truong hop loai trir TNBT. Do d6, khai niém
tht dir can phai duoc luat hoa hodc phai duoc hudng dan chi tiét trong van ban hudng
dan thi hanh luat. Theo quan diém cua NCS, nén ban hanh vin ban huéng dan thi hanh
BLDS 2015 vé& TNBTTH ngoai hop dong, trong d6 c6 muc liét ké cu thé céc tiéu chi
dé xac dinh loai dong vat nao duoc coi la tha dir. Co thé xay dung cac ti€u chi cua tha
dt nhu: 1a dong vat an thit, rat 16n; chua duogc con nguoi thuan dudng; hoat dong tan
cong con ngudi va cac loai dong vat khac mot cach chu dong theo ban ning sinh ton..

Thir ba, doan 2 khoan 1 Piéu 601 BLDS 2015 chi quy dinh CSH “phai vin
hanh, st dung, bao quan, trong gilt, van chuyén ngudn nguy hiém cao do theo ding
quy dinh cua phap luat”, ma khong quy dinh trach nhiém cta ngudi dugc CSH giao
chiém hitu, sir dung ngudn nguy hiém cao d6. Tuy nhién, khoan 2, khoan 3 va khoan
4 lai quy dinh TNBTTH cua ho 1a khong phu hop. Béi vi, khong quy dinh nghia vu
cho ho thi khong thé co co so quy TNBT cho ho. Do d6, NCS kién nghi sta doi doan
2 khoan 1 Diéu 601 B6 luat dan sy ndm 2015 nhu sau:

“CSH, nguwoi dwoc CSH giao chiém hitu, sir dung nguon nguy hiém cao dé phai
vdn hanh, sit dung, bdo qudn, tréng giit, vdn chuyén nguon nguy hiém cao do theo
dung quy dinh cua phap luat”.

Thir tw, khoan 2 Piéu 601 BLDS 2015 ¢6 quy dinh: “néu CSH da giao cho
nguoi khdc chiém hiru, sir dung thi nguwoi ndy phdi boi thuong, trir truong hop cé thod
thudn khdc”. Quy dinh nay bat cap & chd nd tao ra nhiéu cach khong thong nhit nhu:
(i) ngudi duge chuyén giao & day c6 thé 1a ngudi duge giao thong qua giao dich hoic
thong qua mot quyét dinh hanh chinh, mot quyét dinh phan cong cong viéc, tic 1a giira
ho c6 thé doc 1ap hodc khong doc 1ap trong viéc khai thac tai san (bao gdm ca ngudi
lao dong dwoc NSD lao dong giao quan 1y tai san); (ii) nguoi duoc chuyén giao & day
phai duoc hiéu 1a nhiing nguo1 dugc CSH chuyén giao thong qua mot giao dich. Hon
nita, chinh céch giai thich cua Hoi dong thdm phan Tda 4n nhan dan téi cao trong NQ
03/2006 ciing khong ding voi ban chit cia tai san gy ra thiét hai néi chung, ngudn
nguy hiém cao do gay thiét hai nodi riéng, thim chi con nham 1an giita viéc sir dung
khong hop phép véi chuyén giao khong hop phap. Chinh sy bt cép nay din dén viéc
ap dung trén thyc té s& rat kho khan trong vi¢c xac dinh ai phai chiu TNBTTH. Hon
nita, n6 s& khién cho CSH dua vao d6 dé trén tranh TNBTTH (vi du NSD lao dong
dun day trach nhiém cho nguoi lao dong). Ngoai ra, khi xét xir, Hoi dong xét xir s&
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phai giai thich ludt va viéc 4p dung nhu thé ndo s& phu thudc vao ¥ chi chii quan cia
timg Hoi dong xét xir. Pé khic phuc diéu nay, NCS cho rang can phai sira doi quy
dinh nay cho phu hop nhu sau:

“CSH nguon nguy hiém cao dé phai BTTH do nguén nguy hiém cao d¢ gdy ra;
néu CSH dd giao cho nguoi khdc chiém hitu, sit dung théng qua giao dich thi nguoi
nay phai béi thiong, trir truong hop c6 thod thudn khéc”.

Thir nam, viéc st dung cum tr “NCH, str dung” mac du bao quat dugc ca cac
chu thé chiém hitu, str dung c6 can cir phap luat khdc ma khong bao gom CSH va
nguoi duge CSH chuyén giao. Tuy nhién, cum tir ndy ciing gdy ra bat cap ¢ chd chinh
ban than nd ciing bao ham ca NCH, str dung trai phéap luat. Do d6, dan dén van dé rang
NCH, st dung trai phap luat ngudn nguy hiém cao do cé dugc loai trir TNBTTH theo
quy dinh tai khoan 3 Piéu 601 BLDS 2015 hay khong. V& vin dé nay, NCS di trinh
bay quan diém trong ndi dung tiéu muyc 2.1.2.4 rang NCH, st dung trai phap luat
ngudn nguy hiém cao d6 khong duoc ap dung can ctr loai trir trach nhiém trong trudng
hop xay ra su kién bat kha khang hodc tinh thé cép thiét. PSi voi trudng hop hoan toan do
161 ¢ y cua nguoi bi thi¢t hai thi NCS cho réng nén loai trir TNBTTH cho ho. Theo d¢,
NCS cho ring, can phai stra d6i khoan 3 va khoan 4 Piéu 601 BLDS 2015 nhu sau:

Khoan 3: “CSH, NCH, sir dung hop phdp ngudn nguy hiém cao d¢6 phai BTTH ca
khi khong c6 16i, trir truong hop sau day ...”

Khoan 4: “Truong hop ngudn nguy hiém cao d6 bi chiém hitu, sir dung trai phap
luat thi nguoi dang chiém hitu, sir dung ngudén nguy hiém cao do trai phap luat phai
BTTH, trir truong hop thiét hai xdy ra hoan toan do 16i ¢6 y ciia nguoi bi thiét hai”.

Thir sdu, nhu NCS di phan tich v& TNBTTH cta nguoi thir ba tai tiéu muc
2.1.2.3d, c6 nhiéu truong hop thiét hai do ngudn nguy hiém cao d6 gy ra 1a do 15i cua
nguoi thr ba. Tuy nhién, trong Piéu 601 ciing nhu trong khoan 3 Diéu 584 BLDS
2015 khong hé dé cap dén TNBTTH cua ngudi thir ba. Theo quan diém cua NCS, day
12 mot han ché 16n can phai dugc khic phuc. Véi han ché ndy, cé thé khic phuc theo
hai hudng:

Hudng thir nhdt, b6 sung ngudi tha ba chiu TNBTTH vao trong khoan 3 Piéu
584 BLDS 2015, khi d6 khong cén bd sung vao Diéu 601, boi vi quy dinh tai khoan 3
Diéu 584 duoc ap dung cho moi trudng hop.

Huéng thit hai, bd sung nguoi thir ba chiu TNBTTH vao cudi khoan 4 Piéu 601
BLDS 2015 nhu sau: “Truong hop nguoi thir ba ¢6 16i lam cho nguén nguy hiém cao
dé gdy thiét hai thi phdi boi thuong”.

Thir bdy, van dé lién d6i BTTH nén dugc quy dinh thdng nhit cho moi trudng
hop, ké ca thiét hai do hanh vi gay ra hay do tai san gy ra. Do d6, khi Diéu 587 dugc
stra d6i theo hudng nay thi doan 2 khoan 4 BLDS 2015 vé van dé lién doi BTTH gitta
CSH, NCH, NSD 61 NCH, st dung trai phép luat cling can duoc loai bo.
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Thir tam, qua nghién ctru thyc tién 4p dung quy dinh vé BTTH do ngudn nguy
hiém cao dd gay ra, hau hét cac truong hop Hoi dong xét xir déu khong phan biét giira
hanh vi st dung ngudn nguy hiém cao d6 gy thiét hai voi tu than nguy hiém cao do giy
thiét hai. Do d6, vu viéc ndo c6 lién quan dén ngudn nguy hiém cao do, Hoi dong xét xir
déu van dung co s phap 1y v& BTTH do ngudn nguy hiém cao do dé giai quyét. Diéu
ndy cho thidy sy nhim l4n trong viéc van dung co s& phép 1y dé giai quyét tranh chép.
Hon nira, trong nhiéu truong hop s& xac dinh sai chii thé phai BTTH. Theo quan diém
ctia NCS, can phai xdy dung quy dinh hudng din diéu kién x4c dinh ngudn nguy hiém
cao do giy thiét hai. Theo nhimg phan tich ctia NCS trong tiéu muc 2.1.1 & chuong 2, cd
thé dua ra céac tiéu chi xac dinh ngudn nguy hiém cao do gay thiét hai nhu: (i) Phai c6 su
hién dién cta ngudén nguy hiém cao do (tai san lién quan dén thiét hai phai 1a ngudn
nguy hiém cao d0); (ii) Thiét hai phai do ty than ngudn nguy hiém cao do gay ra, vi du
xe dang luu thong ty nhién nd 16p, giy truc, mat 14i, ... va gy ra thiét hai.

3.3. Hoan thién quy dinh vé boi thuong thiét hai do dong vat gay ra trong B luat dan su
nam 2015
3.3.1. Nhitng wu diém dat dwoc

BLDS 2005 da co6 su tach biét gitra truong hop BTTH do thu ditr gdy ra va BTTH
do suc vét gy ra. Trong d6, TNBTTH do tha dit gdy ra duoc quy dinh tai Didu 623 vé
BTTH do ngudn nguy hiém cao do gy ra. Su tach biét nay thé hién su phu hop giita
phap luat voi thuc tién. Boi vi thuc té cho thiy, tha dit va stc vat mic du déu 1a nhimg
loai tha c6 ngudén gbe tu nhién. Tuy nhién, giita tha dit va stc vat c6 nhiéu dic diém
khéc biét nhu NCS di phan tich trong chuong 2, dan dén nhitng yéu cau quan 1y ¢ mirc
d6 khac nhau. Chinh vi nhimg diém khéac biét nay dan dén viéc quy dinh cac vin dé vé
BTTH do tha dir va stc vat gy ra cling khac nhau. Su phu hgp trong viéc tadch biét nay
tao co s phap 1y viing chic dé Toa 4n co thé giai quyét dung din cac vu viéc xay ra trén
thuc té.

Su tach biét theo hudng liét ké hai truong hop vé BTTH do tht dir va do stc vat
gdy ra cling 12 mot han ché 16n cua BLDS 2005. Tuy nhién, han ché nay lai dugc khic
phuc bdi cac quy dinh chung vé BTTH do tai san gy ra ¢ khoan 3 Piéu 584 ciing nhu
cac quy dinh vé nguyén tic BTTH & khoan 5 Piéu 585 BLDS 2005. Chinh nhiing quy
dinh trong BLDS 2015 d4 gop phan hoan thién quy dinh vé BTTH do dong vat giy ra
theo huéng bao quat tit ca cac truong hgp BTTH do tai san gdy ra noéi chung, cac
truong hop BTTH do dong vat gdy ra noi riéng. Diéu nay di tao co sé phap 1y rd rang
dé Toa an co thé giai quyét tit ca cac tranh chip v& BTTH do dong vat gdy ra hoic co
lién quan dén dong vat trén thuc té, tranh duoc nhiing bét cap trong viéc dp dung
tuong ty phap luat nhu trong vu viéc da dugc phan tich trong chuong 2 luan an.

3.3.2. Nhitng han ché va quan diém hoan thién

Thir nhdt, vé BTTH do stc vat giy ra

Mot la, cling giéng nhu khai niém thu dit, khai niém “suc vat” cling chua dugc
luat hoa, ma méi chi 1a nhimg khai niém dudi goc do ngdn ngir. Thue té cho thdy viéc
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hiéu 4p dung quy dinh BTTH do stuc Vit gdy ra con chua théng nhat. Minh ching cho
van dé nay chinh 13 Ban an s6 100/DSPT ngay 07/6/2005 ctia Toa 4n nhan dén tinh Tra
Vinh (da dugc NCS phan tich, binh luan & muc 2.3.2 néi trén). Trong ban &n nay, Hoi
dong xét xtr da xac dinh ngdng 1a stic vat va ap dung truc tiép quy dinh tai Diéu 629 Bo
luat dan sy ndm 1995 dé giai quyét tranh chap vé BTTH do ngdng gay nén. Piéu nay
cho théy, viéc luat hoa khai ni¢m stc vat hodc xay dung céc ti€u chi cu thé dé xac dinh
dong vat nao 1a suc vat la can thiét. Piéu nay co thé thuc hién béng cach sta d6i, bo
sung quy dinh tai Diéu 603 BLDS 2015 hoac hudng dan chi tiét tai van ban huéng dan
thi hanh. NCS cho ring, cach phu hop 1a ban hanh vin ban hudng dan thi hanh. Cing
v6i kién nghi ban hanh van ban huéng dan nhu di noi ¢ trén, trong d6 phan giai thich tir
nglt s€ dua ra khai niém sac vat. Khai niém nay NCS da phan tich va chi ra ¢ tiéu muc
2.2.1.a, theo d6 khai niém suc vat nén duoc hiéu “la mét logi dong vat da dwoc con
nguoi thuan dudng dé tré thanh nhitng vdt nudi trong nha, séng than thién véi con
nguoi va méi truwong xung quanh, con nguoi cé thé diéu khién dwoc hoat déng cia
chung déphuc vu cho cac nhu cau ciia minh nhuw trau, bo, dé, lon, cho, meo, ...”

Hai la, khoan 1 Biéu 603 quy dinh: “CSH siic vdt phdi BITH do siic vit gdy ra
cho nguoi khdc. NCH, sir dung siic vdt phai BITH trong thoi gian chiém hitu, sir dung
siic vdt, triv truong hop cé théa thudn khac”. Piém han ché trong quy dinh nay do 1a
khai niém “NCH, sir dung” khong rd rang, va c6 thé hiéu theo nhiéu nghia khac nhau
nhu: (i) Nguoi duge CSH chuyén giao quyén chiém hiru, sir dung stc vt thong qua
giao dich; (ii) Bat ki nguoi nao duge CSH chuyén giao quyén chiém hitu, st dung stic
vit, bao gdm ca ngudi dugc giao theo quyét dinh hanh chinh hoic quyét dinh phan
cong cong viéc. Tham chi, NCH, st dung stc vat cling co thé hiéu 1a chinh CSH, boi
vi CSH ciing c6 quyén chiém hitu, sir dung stc vit. Theo quan diém cua NCS, cach
hiéu thir hai khong phu hop, boi vi ngudi duge giao theo cach hiéu thu hai c6 thé 1a
nguoi lao dong dugc NSD lao dong giao nhiém wu quan ly, st dung suc vat, va viéc ho
chiém hitu, sir dung suc vat 1a dé mang lai 1g1 ich cho CSH, nén suc vat gy thi¢t hai cling
khong thé bat ho bdi thudng. Néu ho c6 13i thi viée ho phai chiu trach nhiém véi CSH nhu
thé ndo hoan toan 13 quan hé ndi bd voi nhau. Do d6, can phai stra d6i quy dinh nay dé co
céch hiéu thong nhit, dam bao viéc 4p dung chinh xac, hiéu qua nhu sau:

“CSH suc vat phai BTTH do suc vdt gdy ra cho nguoi khdc. Nguoi duwoc CSH
giao chiém hitu, sir dung siic vét théng qua giao dich phdi BTTH trong thoi gian chiém
hitu, sw dung suc vat, trie truong hop co thoa thudn khac”.

Ba la, khoan 2 Diéu 603 bt cap & chd chi xac dinh trach nhiém lién doi giita
ngudi thir ba va CSH. Van dé 1a néu CSH da giao cho ngudi khéc chiém hiru, str dung
sic vat ma ngudi nay lai ¢ 161 dé nguoi thi ba tac dong dén stic vét thi ho c6 lién d 6i
boi thuong voi nguoi thir ba khong, hay chi cé ngudi thir ba bdi thuong. RS rang viéc
quy dinh trach nhiém lién déi BTTH trong trudng hop niy 1a can thiét va phi hop voi
1& cong bang. Do d6, quy dinh tai khoan 2 nay sé& phai duoc sira d6i cho phu phop. Khi
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Piéu 587 dugc sira d6i thi han ché nay s€ duoc khic phuc, d(‘Sng thoi doan 2 khoan 2
Diéu 603 ciing khong can thiét.

Bon la, trén co so nhitng phan tich tai myc 2.2.2.b, khoan 4 Diéu 603 cling boc
16 nhiéu diém han ché nhu sau: (i) Viéc xac dinh chi ¢ CSH phai BTTH do stc vat
tha rong theo tap quan gay ra 1a khong hop 1y, boi vi néu do tac dong ciia ngudi thir ba
lam cho stc vat tha rong gay thi¢t hai hodc suc vat bi chiém hitu, st dung trai phap
luat thi nguoi tht ba, NCH, st dung trai phap luat phai bdi thudng méi phu hop. Néu
ho cung c6 13i thi trach nhiém lién doi s& phat sinh nén ciing can phai quy dinh r3; (ii)
Viéc BTTH do stc vat tha rong gay ra phai é4p dung theo tdp quan ciing khong phu
hop. Boi vi, néu cac bén c6 thoa thuin thi phai giai quyét theo thoa thuén chir khong
thé bit cic bén phai ap dung tap quan dé giai quyét.

Ngoai ra, theo quan diém cta NCS, viéc tach biét quy dinh vé BTTH dbi véi
trudong hop suc vt tha rong theo tip quan nhu hién nay 13 khong can thiét. Boi vi, viéc
tha rong gia suc 1a tdp quan chan nudi khong phu hop voi quy dinh cua phap luat, nén
viéc tha rong gia stc theo tip quan ciing bi coi 12 vi pham phap ludt. Diéu nay duogc
ching minh bang viéc phap ludt ciing c6 quy dinh v& xtr phat vi pham hanh chinh d6i
v6i hanh vi tha rong gia stc (xem Diéu 5 Nghi dinh sb 167/2013/ND-CP xt phat vi
pham hanh chinh trong linh vuc an ninh, trat tu, an toan xa hoi). Do do, trong truong
hop suc vat tha rong gay thiét hai thi CSH cling bi xac dinh la khong quéan 1y stc vat,
va cling phai chiu TNBT nhu ddi v6i truong hop suc vat khic gy thiét hai. Nhu vay,
xét vé hinh thtc thi viéc tha rong gia suc hodc khong quan 1y gia stic dan dén gia stic
gay thiét hai 1a déu giéng nhau, nén can phai c6 nhitng quy dinh 4p dung thong nhat
dbi véi cac truong hop nay. Hon nira, nhu da phan tich & tiéu myc 2.2.2.a & trén, viéc
quy dinh bdi thuong theo tap quan nhu & khoan 4 Piéu 603 BLDS 2015 1a trai voi diéu
ki€n ap dung tap quan da dugc quy dinh tai tai khoan 2 Piéu 5 BLDS 2015.

Tir nhitng han ché nay cho thay, khoan 4 Piéu 603 BLDS 2015 can dugc x6a
bo. Trong trudong hop, viéc viéc xda bo chua thé thyc hién duoc thi cling can phai
duoc stra lai cho phu hop nhu sau:

“Truong hop suc vdt tha rong theo tdp quan ma gay thiét hai thi CSH suc vat
dé phai boi thuong theo tdp qudn nhung khéng dwoc trdai phdp ludt, dao dire xd héi,
trir truomg hop ¢6 théa thudn khdc. Néu cé 16i ciia nguoi thir ba hodc ciia NCH, sk
dung trai phap ludt thi viéc boi thuong duoc thuc hién theo khoan 2 hodc khoan 3
Piéu nay”

Thir hai, vé BTTH do céc loai dong vat khac gy ra

Trong BLDS 2005 va BLDS 2015 déu chi quy dinh vé BTTH do tha dit va stic
vit giy ra. Viéc quy dinh theo hudng liét ké chi tiét nay din dén nhitng bét cap trong
viéc 4p dung phép luat vao thuc tién khi cac loai dong vat khac gy thiét hai. Nhu NCS
d4 phan tich vé thuc tién ap dung phap luat vé BTTH do tha dit gy ra & tiéu muyc 2.1.3
va thyuc tién ap dung phép luat vé BTTH do dong vt khic gay ra & tiéu muc 2.3.2 cho
thiy nhitng bét cap nhu:
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Mot la, truong hgp dong vat 1a tha hoang da gay thiét hai (nhu voi, trau rung,
bo rimg). Pay 1a nhiing loai dong vat thudc vé “rimg” theo khoan 1 Piéu 3 Luat bao vé
va phat trién rung nam 2004. Theo quy dinh tai Piéu 6 Luat bao vé va phat trién rung
nam 2004, Nha nudc 13 chi thé c¢6 cac quyén ddi voi rung va theo Diéu 200 BLDS
2005, rimg ty nhién va rimg trong cd ngudn von tir ngan sach Nha nudc s& thudc so
hira Nha nudc. Ngoai ra, thG hoang trong rimg ciing 1a mot bd phan thudc vé tai
nguyén thién nhién, ma theo quy dinh tai Piéu 197 BLDS 2015, tai nguyén thién nhién
la tai san thudc hinh thirc s hiru toan dan va do Nha nudc 1a dai dién, thuc hién cac
quyén ctia CSH. Tuy nhién, thong qua viéc nghién ctru céc wu viée thuc tién c6 lién
quan dén cac loai thi rimg gay thiét hai, TNBTTH khong dit ra d6i v6i bat ky cha thé
nao, k& ca Nha nudc. Day 1a bat cap can phai duoc stra ddi cho phi. Theo quan diém
ctia NCS, van dé nay co thé dugc sira doi theo hudng bd sung vao quy dinh tai khoan 3
Diéu 584 BLDS 2015 hoidc quy dinh chi tiét trong vin ban huéng dan thi hanh Bo ludt
dan sy vé BTTH v6i ndi dung: “Trong truong hop thii rimg gdy thiét hai thi viéc
BTTH thudc vé Nha nudc.

Hai la, d6i véi truong hop gia cam gay thiét hai, vi¢c nhan dinh céac su kién
thuc té va van dung quy dinh dé ap dung con chua chinh xac (déi vo1 vu an lién quan
dén ngdng gay thiét hai). Piéu nay do nhiéu nguyén nhan, trong d6 quy dinh chua rd
rang cua luat 13 mot trong nhimg nguyén nhan cé anh hudng 16n dén bt cap nay. Do
d6, cac quy dinh vé BTTH do céc loai dong vat khac giy ra ciing can phai dugc quy dinh
mét cach cu thé. Hién nay, BLDS 2015 da c6 quy dinh chung vé BTTH do tai san gy ra
tai khoan 3 Piéu 584, nhung vin con nhiing bat cap can sira d6i. Noi dung nhitng bat cap
va hudng sira 461 ¢a dugc NCS trinh bay 16 & han ché “Thit nhat” ¢ trén.

3.4. Hoan thién quy dinh vé bdi thudng thiét hai do cdy cbi gy ra trong B luat dan su
nam 2015
3.4.1. Nhitng wu diém dat dwoc

Thir nhat, khong gidng nhu phap luat cta cac qudc gia dugc nghién ctru nhu
Phép, Nhat, Thai Lan, phap luat Viét Nam quy dinh ddc lap BTTH do cay cdi gay ra
v6i BTTH do nha ctra, cong trinh xdy dung khac gdy ra. NCS cho rang su tach biét
ndy 1a hop 1y va phu hop voi quan diém 1ap phap cua Viét Nam. Boi vi nhu nhimg
nghién ctru & muc 2.3 chuong 2 di chi ra rang cdy cdi c6 thé gy thiét hai bao gdm
nhiéu loai nhu cdy than g0, cdy than co, cdy canh chira cdc chdt doc hai. Nhitng loai
cady nay gay thiét hai theo nhiing trang thai khac nhau, c6 nhiing cdy giy thiét hai
gidng nhu trang thai gay thiét hai ciia nha cira, cong trinh xdy dung khac (do, gly),
nhung c6 nhitng cdy gdy thiét hai do ban than ngudi bi thiét hai c6 su tiép xtc véi cac
chat doc trong cdy d6 hodc do cic cdy c6 chia cic chat doc va co kha niang lan toa
chat doc. Hon nira, tinh chit vat 1y cua cac loai cay ndy ciing khac nhau & chd cé
nhitng cdy gan lién voi dat va khong di chuyén (bat dong san), nhung c6 nhing loai
cay khong gan lién voi dat va CSH c6 thé di chuyén vi tri cua nhiing cay d6 (cdy canh
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chtra doc). Néu gop quy dinh vé BTTH do céy cdi gdy ra voi BTTH do nha cira, cong
trinh xdy dung khac gy ra s& c6 nhimng diém bat hop 1y nhat dinh, boi su kién céc loai
cdy cbi khac nhau giy thiét hai chiu sy anh huéng boi hanh vi cia CSH, NCH ciing
nhu su tiép xuc cua nguoi bi thi€t hai.

Thir hai, BLDS 2015 khong quy dinh cu thé céc truong hop BTTH do cdy cbi
gy ra nhu BLDS 2005. Theo d6, cay cdi giy thiét hai voi bt ctt nguyén nhan nao déu
c6 thé phat sinh TNBTTH chtr khong chi do d6, gdy. Su thay d6i ndy thé hién quan
diém 1ap phap tién bo cua Viét Nam va thé hién su tuong dong gitta phap luat nudc ta
v6i phap luat cua céc nudc trén thé gidi.

Thir ba, BLDS 2015 c6 su thay ddi lién quan dén viéc xac dinh cha thé chiu
TNBT. Theo d6, thay vi chi xac dinh CSH chiu TNBT do céy cbi giy ra (Piéu 626
BLDS 2005), Piéu 604 BLDS 2015 quy dinh cha thé chiu TNBTTH do céy cbi gay ra
khong chi bao gdm CSH ma con bao gdm ca NCH, ngudi duoc giao quan 1y cay cbi.
Pay 1a su thay ddi phu hop voi thuc tién, boi vi tai thoi diém xay ra thiét hai c6 ngudi
dang ¢ trach nhiém quan 1y cdy cdi khong phai 1a CSH ma 13 cac chu thé khac. Néu céc
chu thé nay khong tuan thii quy dinh vé quan 1y cdy cbi (khong chim séc, khong phat dé,
khong tia canh, khong chit ha cdy bi muc rdng, ...) dan dén cay cbi dd, gy gdy thiét hai
ma CSH phai bdi thuong 1a khong hop 1y, khong phi hop véi 18 cong bang.

3.4.2. Nhitng han ché va quan diém hoan thién

Thir nhdt, BLDS 2015 bd sung thém 2 chu thé chiu TNBTTH do cay cdi gay ra
d6 1a NCH va nguoi duge giao quan 1y cdy cbi. Pay wira 1 wu diém, nhung ciing 13 han
ché cua Piéu 604 BLDS 2015. Nhu di phan tich tai tiéu muc 2.3.2¢ chuong 2, viéc su
dung ca cum tu “NCH” va cum tur “ngudi dugc giao quan ly” dé xac dinh chu thé chiu
TNBTTH 1la khong can thiét va thé hién su lap di 1ap lai cac thuat nglr c6 cung ndi dung.
Boi vi, NCH bao gdbm NCH c6 can cir phap luat va NCH khong c6 cin ctr phap luét.
Hon nira, can ctr quy dinh tai khoan 1 Piéu 165 BLDS 2015 c6 thé xac dinh nguoi dugce
giao quan 1y tai san 1a NCH c6 can ctr phap luat ddi vi tai san dugc giao. Nén suy cho
cung khai niém “NCH” da bao ham ca khai niém “ngudi duge giao quan 1y”. Do do, chi
can st dung khai niém NCH la da. Theo d6, NCS cho réng can loai bo cum tir “nguoi
dugc giao quan 1y khoi Piéu 604 BLDS 2015.

Thir hai, BLDS 2015 khong quy dinh TNBTTH ctia NSD cay cdi. Co thé theo
quan diém cua nha lam lut, khai niém “NCH” ciing bao ham ca khai niém “NSD”.
Nhung thuc té, viéc st dung cdy cdi co thé khong bao gdm chiém hiru (Vi du, st dung
cay cbi dé treo bién hiéu, duc, khoét than cay, dong dinh hoac céc thiét bi kim loai
khac vao cay trén phd vi cac muc dich khac nhau, ...). Khi viéc st dung nay khién cho
cay cbi do, gy ma gay thiét hai thi ban than NSD (khong chiém hiru) d6 phai boi
thuong 1a 1& dwong nhién. Boi vi, ddy 1a nhiing hanh vi bi cdm theo quy dinh tai Diéu
7 Nghi dinh s6 64/2010/ND-CP vé quan ly cay xanh d6 thi.Tuy nhién, co s& phap 1y
dé budc ho boi thuong lai khong rd rang, béi ngay trong Nghi dinh ndy ciing khong
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quy dinh vé van dé BTTH, va ngay trong Bo ludt dan sy ciing khong c6 quy dinh cu
thé nao lién quan dén trach nhiém cua cac chu thé nay. Nghién ciru phép luit ctia mot
s6 nudc, NCS nhan thiy rang Piéu 717 Bo luat dan sy Nhat Ban va Diéu 434 Bo luat
dan sy va thuong mai Thai Lan ciing ¢ quy dinh vé trach nhiém ctia nguoi thir ba khi
cdy coi giy thiét hai. Qua nhiing phéan tich niy cho thdy, viéc bd sung “NSD” vio céc
cha thé chiu TNBTTH do céy cbi giy ra la can thiét va phu hop voi 18 cong bang. Do
do, theo quan diém cta NCS, phdi thém cum tur “NSD” vao sau cum tir “NCH” trong
Diéu 604 BLDS 2015.

Thit ba, theo quy dinh cua Diéu 604 BLDS 2015 va nhiing quy dinh lién quan
dén chiém hiru ¢ thé thiy rang, “NCH” cdy cbi c6 thé 1a NCH c6 can cir phéap lut hodc
NCH khong c6 cén ctr phap luat. Nhung theo Diéu luat ndy néu cay cdi gay thiét hai thi
NCH phai BTTH bét ké ho ¢6 13i hay khong c6 15i d6i voi thiét hai xay ra. Theo nhimg
phén tich trong tiéu muc 2.3.2¢ chuwong 2, diéu nay chi phu hop néu NCH cay cdi 1a
NCH khong c6 can ctr phap luat, boi vi ban than NCH khong ¢ can ctir phdp ludt luon
ludn bi coi 1 c6 16i trong viée chiém hiru. Dbi voi truong hop NCH cay c¢di 1a NCH c¢6
can cu phap luat (dac bi¢t 1a NCH thong qua giao dich), viéc &p TNBT mdt cach duong
nhién cho ho 1a khong phi.. Béi vi, ho phai chiém hiru tai san d6 “trong pham vi, cach
thirc, thoi han do CSH xac dinh” hoac “phai phu hop vd1 muc dich, ndi dung cta giao
dich”. Néu giita CSH va ngudi dugc giao chiém hitu cay cdi chi thoa thuan vé viéc
trong coi va cham sdc cay cbi, thi nghia vy ap dung cac bién phap khic phuc, chit cay
c6 nguy co giy thiét hai van thudc vé CSH theo quy dinh tai khoan 1 Piéu 177 BLDS
2015. Thyc té nay doi hoi phai dua ra nguyén tic xac dinh TNBTTH ctia NCH. Nghién
ctru phap luat mot s cho thdy, Pidu 717 Bo luat dan sy Nhat Ban va Diéu 434 Bo luat
dan sy va thuong mai Thai Lan ciing xac dinh nguyén tic “NCH cay cbi chi bdi thudng
khi ¢6 16i”. Tir nhimg phan tich nay cho thiy viéc stra d6i quy dinh tai Diéu 604 BLDS
2015 vé van dé nay 1a doi hoi mang tinh thuc té cao. Theo quan diém cta NCS, can quy
dinh TNBTTH cua NCH khi ho ¢6 13i. Con di voi CSH va NSD cay cbi, viéc gin yéu
t6 161 ddi vé6i TNBTTH cua ho 1a khong can thiét, boi vi ngay ca khi ho khong c6 15i
trong viéc st dung cdy cdi, thi ho cling da c6 quyén khai thac cac loi ich tir cy cbi.

Tir nhitng han ché va quan diém hoan thién duoc phan tich ¢ trén, Diéu 604 nén
duoc thiét ké nhu sau:

“CSH, NCH, NSD cdy céi phdi BITH do cdy coi gdy ra. Trong truong hop
NCH khéng cé 16i trong viéc quan 1y cdy coi thi CSH, NSD phdi béi thuong, trir
truong hop cac bén co thoa thudn khac”.

3.5. Hoan thién quy dinh vé boi thuong thiét hai do nha cira, cong trinh xay dung khac
gay ra trong B luat dan sy nam 2015
3.5.1. Nhitng wu diém dat dwoc

Thir nhdt, trong BLDS 2005, khi nha ctra, cong trinh xay dung gay thiét hai, chi
c6 CSH va nguoi dugc giao quan 1y, sir dung phai BTTH. Piéu d6 gay ra kho khan cho
co quan c6 tham quyén khi giai quyét cac vu viéc c6 lién quan dén nha cira, cong trinh
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xdy dung khac gdy thiét hai c6 lién quan dén hanh vi ctia NCH khong c6 cin ctr phap
luat hoac NCH c6 cin clr phap luat nhung khong phai ngudi dugc giao chiém hitu, sir
dung. Hon nira, chinh quy dinh nay s€ tao ra sy tuy tién trong vi¢c xac dinh chu thé boi
thudng, gdy anh hudng téi quyén va loi ich hop phap ctia nguoi bi thiét hai. BLDS 2015
bd sung cum tu “‘NCH” da khic phuc dugc han ché cua BLDS 2005 lién quan dén viéc
xac dinh chii thé chiu TNBT. Theo d6, khi nha cira, cong trinh xdy dung khac giy thiét
hai thi bat ké 1a NCH c6 can c&r phéap luat hay khong c6 cin cir phap ludt ciing déu phai
chiu TNBTTH theo quy dinh.

Thir hai, theo BLDS 2005, chi khi nha ctra, cong trinh xay dung khéc sup do,
hu hong, sut 16 gay thiét hai thi CSH, ngudi dugc giao quan ly s dung méi phai chiu
TNBT. Pay 1a diém han ché trong quy dinh cua BLDS 2005, boi vi nha cira, cong
trinh xay dung khac c6 thé gy thiét hai & rat nhiéu trang thai khic nhau (vi du khéi va
Itra boc ra tir dam chdy nha ciing c6 thé gy thiét hai). Han ché nay da duoc khic phuc
boi quy dinh trong Piéu 605 BLDS 2015. Trong BLDS 2015, cac cum tir “sup d6, hu
hoéng, sut 16” da dugc loai bé nén khi nha ctra, cong trinh xay dung khac gay thiét hai
do bat ctr nguyén nhan nao, TNBTTH sé& phat sinh va chil thé c6 1ién quan s& phai chiu
TNBTTH.

Thir ba, BLDS 2015 b sung chii thé chju TNBTTH 13 “ngudi thi cong”. Béi i,
thuc té cho thiy, nha ctra, cong trinh xdy dung khac gy thiét hai do tac dong boi rat
nhiéu yéu td, trong d6 qua trinh thi cong ciing 13 yéu t& anh hudng rat 1on toi chat
luong cuia cong trinh, va 13 mot trong nhimg yéu té tac dong dén viéc cong trinh xay
dung gay thi¢t hai. Su bd dung nay khéc phuc han ché cua BLDS 2005, va thé hién su
phu hop voi thue té cling nhu phu hop voi 18 cong bang.

3.5.2. Nhitng han ché va kién nghi hoan thién

Thir nhdt, ca Piéu 627 BLDS 2005 va Piéu 605 BLDS 2015 déu sir dung cac
thuat nglr “nha ctra” va “cong trinh xdy dung khac”. Theo nhiing khai ni¢m dugc trich
din & tiéu muc 2.4.1a thudc chuong 2 cua ludn an, nha cua cling chinh 12 mot trong
nhiing loai cong trinh xdy dung do con nguoi tao ra dé phuc vu cac nhu cau khac nhau.
Tt 1a khéai niém cong trinh xay dung da bao ham trong d6 ca khai niém nha ctra. Viéc
st dung dong thoi cac thudt nglr “nha cira” va “cong trinh xdy dung khac” mic du
khong gdy ra sy nham 1an, nhung thiét nghi rang diéu d6 1a khong can thiét. Nghién
ctru phap luat cia mot sé qudc gia cho thiy, viéc str dung khai niém thuong dugc dong
nhit nhu: coéng trinh xay dung (Piéu 1386 Bo luat dan sy Phap); cdu tric trén dat
(Piéu 717 Bo luat dan sy Nhat Ban). NCS cho rang, Bo ludt dan sy Viét Nam ciing
nén st dung théng nhit mot thuat ngir dé dam béo tranh su rudm ra trong quy dinh cta
luat, dong thoi dam bao sy phu hop voi cac quy dinh trong céc luat khac c6 lién quan.

Theo nhitng phéan tich ndy, NCS kién nghi st dung thudt ngit “céng trinh xdy
dung” dé thay cho cac thudt ngit “nha cirta, cong trinh xdy dung khac” trong Diéu 605
BLDS 2015.
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Thir hai, theo nhitng phan tich trong tiéu muc 2.4.2.2a, khai niém “NCH” dugc
b6 sung trong Piéu 605 BLDS 2015 ¢6 thé bao ham ca nguoi duge giao quéan 1y, boi vi
chiém hiru 13 nim giir va quan 1y tai san [109; tr.136].Trong mot sd trudong hop khai
niém “‘NCH” ciling chinh 1a nguoi ngudi dugc giao st dung, bdi vi thuong thi phai
chiém hitu duoc méi su dung dugc. Tham chi, ban than CSH ciing thuc hién quyén
chiém hitu tai san theo quy dinh phap ludt. Viéc st dung qua nhiéu thudt ngit dé xac
dinh chii thé chiu TNBTTH nhu trong Piéu 605 BLDS 2015 d& gy ra sy nhim lan
trong viéc xac dinh chinh xac chu thé. Hon nita, cdc khai niém nay 1a tring lap voi
nhau vé& ban chat.

Nghién ctru phap ludt ciia mot s qubc gia cho thdy, viéc sir dung thudt ngir dé
xac dinh chu thé bdi thuong ciing c6 su thong nhat va tranh tring 13p, cu thé nhu: B
ludt dan su Phap sir dung khai niém CSH (Piéu 1386) va nguoi gitr bat dong san (Piéu
1384); Bo lut dan sy Nhat Ban st dung khai niém NCH va chu cta céc céu trac (Diéu
717); Bo luat dan sy Ptc st dung khai niém NCH (Diéu 836, 837); Bo luat dan sy va
thwong mai Thai Lan st dung khai niém CSH va NCH (Diéu 434).

Tir nhitng phan tich trén, NCS cho rang chi nén x4c dinh 3 cha thé 1a CSH, NCH,
NSD 1a du. Tuy nhién, khong nén giit nguyén cach quy dinh nhu Piéu 627 BLDS 2005
1a “CSH, ngudi dugc giao quan 1y, st dung”, boi vi thuc té NCH, NSD c¢6 thé khong
phai 1a ngudi dugc giao, ma ho chiém hiru, st dung dya trén nhiing can cur khac, tham
chi 1a chiém hiru, st dung trai phép luat. Do d6, NCS kién nghi sua doi theo quy dinh tai
doan dau Diéu 605 BLDS 2015 nhu sau: “CSH, NCH, NSD ...”.

Thir tw, Piéu 605 BLDS 2015 khong xac dinh tht ty chiu TNBTTH khi nha
cira, cong trinh xdy dung gdy thiét hai. Pidu nay dan dén khé khin trong viéc xac dinh
chu thé chiu TNBTTH, dic biét trong truong hop ca CSH va NCH, NSD dang cung
quan 1y va str dung nha ctra, cong trinh xay dung khac (vi du cho thué mot phan nha),
hodc truong hop nguoi duoc giao chiém hitu nha cira, cong trinh xdy dung theo sy uy
quyén ctiia CSH (vi du ca gia dinh A di xem phim nén nhd B trong nha ho), ... Dbi voi
nhitng trudng hop ndy, cé thé s& c6 nhiéu y kién khac nhau lién quan dén viéc xac dinh
chu thé chju TNBTTH, va diéu ndy c6 thé anh huong dén viée xac dinh cha thé phai
bdi thuong trén thuc té. Néu theo quy dinh thi ai dang quan 1y nha cira, cong trinh xdy
dung khéc thi nguoi d6 bodi thuong, nhung s& khong phu hop véi 1& cong bang trong
nhiéu trudng hop (Vi du ngudi trong nha hd). Néu xac dinh chii thé bdi thudng trén co
s& 161 trong quan 1y hodc viéc duoc hudng cac quyén déi voi tai san s& phu hop voi 18
cong bang, nhung c6 thé khong phu hop voi quy dinh cua luat. Nhitng phan tich nay
cho théy su bat cap trong viéc khong xac dinh tht tu chiu TNBTTH do nha ctra, cong
trinh xdy dung khac gay ra.

Nghién ctru phap luat ctia mot s6 nudc cho thdy viéc xac dinh cha thé BTTH
tuan theo trat tu nhat dinh.
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Trong Bo luat dan sy Phép, néu cong trinh xdy dung gy thiét hai do bi d6 vi
thiéu bao dudng hodc vi khuyét tat trong khi xay dung thi CSH phai boi thuong (Piéu
1386). Néu cong trinh xay dung gy thiét hai do bi hda hoan thi ngudi dang giit toan b
hoic mdt phan cong trinh phai BTTH (Diéu 1384), tic 1a nguoi BTTH 1a nguoi quan 1y
cong trinh xdy dung. Trong truong hop nay viéc BTTH ¢6 thé s& thudc vé nhiéu ngudi
quan ly 13; Diéu 1734]. Theo quan diém ctia NCS, viéc xac dinh chii thé chiu TNBTTH
theo céc truong hop khac nhau nhu Bo ludt dan sy Phép 1a hop 1y, pht hop v6i ban chét
ctia TNBT ngoai hop ddng noi chung. Py c6 thé 1a nguén tham khao cho cac nha lam
luat Viét Nam khi stra d6i, bd sung cac quy dinh trong Bo lut dan sy Viét Nam.

Trong BO luat dan sy DPuc, viec xac dinh chu thé chju TNBTTH do nha hodc
cong trinh khéc gy ra phu thudc vao viéc tai thoi diém nha hodc cong trinh khac gy
thiét hai, chi thé nao dang chiém hiru. Theo d6, néu nha hodc cong trinh khac gy thiét
hai ma CSH dang quan Iy thi CSH bdi thuong (Piéu 836), néu do ngudi khic dang
chiém hitu thi ngudi d6 bdi thuong (Piéu 837), néu do ngudi bao tri dang quan 1y
trong thoi gian bao tri thi ngudi bao tri bdi thuong (Piéu 838).

Trong Piéu 717 B ludt dan sy Nhat Ban, nguoi chiu TNBTTH la CSH va
NCH céu truc trén dat, trong do, thir ty BTTH dugc xé4c dinh cu thé. Theo d6, néu céu
tric trén dat gy thiét hai ma NCH c6 156i thi NCH boi thuong, néu NCH khong c6 16
thi CSH BTTH.

Trong Diéu 434 B ludt dan su va thuong mai Thai Lan, vi¢c xdc dinh chu thé
BTTH ciing giéng nhu trong B luat dan sy Nhat Ban.

Voi nhitng phan tich trén day cho thdy, viéc stra doi quy dinh tai Piéu 605
BLDS 2015 theo hudong xac dinh cu thé thi tw TNBTTH do nha cira, cong trinh xay
dung khac gy ra 1a can thiét. Quy dinh cta phap ludt cac nudc duge trich dan ¢ trén
c6 thé 13 ngudn tham khao quan trong cho céc nha 1am luat Viét Nam khi sira d6i van
dé nay. Vi nhitng nghién ctru cta minh, NCS kién nghi sira d6i Piéu 605 lién quan
dén viéc xéac dinh tht tu chiu trach nhiém nhu sau:

P61 voi CSH va ngudi duge CSH giao sir dung tai san nha cira, cong trinh xdy
dung, vicc BTTH nén can ct vao viéc ho cé quyén khai thac str dung tai san. Nhung
dbi v6i nguoi dugc giao chiém hitu tai san (khong bao gém viée str dung) thi viéc xéac
dinh TNBTTH cua ho nén can cr vao 18i ctia ho trong viéc quan 1y tai san. Tac 1a néu
ngudi quan ly nha, cong trinh xay dung khac khong c6 16i trong viéc quan 1y thi ho
khong phai chiu TNBT néu tai san gdy thiét hai.

S di NCS dua ra quan diém sira doi theo huéng niy 1a bdi vi nha cira, cong
trinh xay dung khac 1a loai tai san bat dong va hau nhu khong c6 su dich chuyén vi tri
tir lic dugc tao ra cho dén khi bi tiéu hity. Hon nita, nhiing loai tai san ndy gy thiét
hai trong nhiéu trudng hop khong phu thudc vao viéc cha thé cé quan 1y tot hay khong
tot tai san d6 (quan ly tot, kiém soat chit ché van c6 thé gy ra thiét hai do tic dong
ctia ty nhién hodc do qua trinh xay dung, bao dudng). Do d6, néu chi thé chi c6 quyén
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quan 1y ma khong c6 quyén khai thac, sir dung tai san ma lai phai BTTH khi ban than
ho tudn thil tuyét ddi cac quy dinh lién quan dén quan 1y tai san 1a khong phi hop véi
1& cong béng. Theo quan diém cta NCS, can xac dinh CSH, NSD tai san phai chiu
TNBT ngay ca khi khong co 16i. P6i voi NCH, ho chi phai BTTH néu c6 15i trong
viéc quan 1y cong trinh xay dung.

Thir nam, quy dinh v& TNBTTH cua ngudi thi cong trong Piéu 605 BLDS 2015
con ton tai bat cap & chd nd chi hudng téi viée xac dinh trach nhiém lién déi giira
nguoi thi cong véi CSH hodc céc chu thé khac. Tuy nhién, quy dinh nay chi phu hop
néu ca ngudi thi cong va CSH hodc cac chu thé khac cung co 18i khi nha ctra, cong
trinh xdy dung khac gay thi¢t hai. Trong truong hop nha cua, cong trinh xay dung
khéc gy thiét hai ma 16i hoan toan thudc v& ngudi thi cong (vi du, vira ban giao nha
thi nha bi sap gay thiét hai), thi khong thé budc CSH hoic cac chu thé khac phai cing
lién doi chiu trach nhiém voi ngudi thi cong. Do do, quy dinh nay can phai duoc sira
ddi cho phu hop véi thyc tién. Theo quan diém cua NCS, phan quy dinh lién quan dén
TNBTTH ctia ngudi thi cong nén dugc sira doi nhu sau: “Nguwoi thi cong c6 16i dé
cong trinh xdy dung gdy thiét hai thi nguoi thi cong phai BTTH. Khi nguoi thi cong co
mét phan 16i thi phai lién d6i boi thuong véi CSH, NCH, sir dung”.

Thir sdu, nhu da phan tich trong tiéu myc 2.4.2.2d, BLDS 2015 khong quy dinh
TNBTTH cua ngudi thir ba ¢6 16i khi nha cira, cong trinh xdy dung khac gy thiét hai.
Piéu d6 c6 thé gay kho khan cho viéc xdc dinh chu thé chiu TNBT. Mic du khoan 3
Piéu 584 BLDS 2015 di dwa ra quy dinh chung v& BTTH do tai san giy ra, nhung
ciing chi x4c dinh chu thé BTTH 1a nguoi CSH, NCH tai san. Theo quan diém cua
NCS, TNBTTH cua nguoi thir ba c6 thé duogc xac dinh theo quy dinh tai khoan 2 biéu
584 sau khi dugc stra d6i theo quan diém & trén, hodc co thé quy dinh tryuc tiép Ve
TNBT ciia nguoi thir ba trong Diéu 605 BLDS 2015 nhu sau: “Néu nguoi thir ba ¢6 16i
dé cong trinh xdy dung gdy thiét hai thi nguoi thit ba phai BITH. Khi nguwoi thir ba cé
mét phan 16 thi phai lién d6i boi thuong véi CSH, NCH, sir dung”

Tir nhimg phén tich va dinh hudng sta dbi & trén, Piéu 605 BLDS 2015 can
duge stra d6i nhu sau:

“CSH, NSD cong trinh xday dung phai BTTH do cong trinh xdy dung gady ra, tru
trieong hop ¢6 théa thudn khdc. NCH cong trinh xdy dung phdi BTTH néu c6 16i trong
viéc quan ly cong trinh xay dung do, trie truong hop co thoa thudn khac.

Nguoi thi cong c6 16i dé cong trinh xdy dung gdy thiét hai thi nguoi thi cong
phai BTTH. Khi nguoi thi cong cé mot phan 16i thi phai lién déi boi thuong véi CSH,
NCH, sur dung.

Nguoi thir ba cé 16i dé cong trinh xdy dung gady thiét hai thi nguwoi thir ba phdi
BTTH. Khi nguoi thir ba ¢6 mét phan 16i thi phdi lién ddi boi thuong véi CSH, NCH,
sit dung” (néu khoan 3 Diéu 584 dugc stra d6i theo dinh hudng & trén thi doan nay
khong can thiét quy dinh trong Diéu nay).
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3.6. Giai phap ning cao hiéu qua ap dung phap luit vé bdi thuong thiét hai do tai
san giy ra
3.6.1. Nhitng ton tai trong thuwe tién dp dung phdp ludt vé béi thuwong thiét hai do tai
sdan gdy ra

* Ton tai trong thuc tién ap dung phdp ludt vé BTTH do nguén nguy hiém cao dé
gayra.

Thong qua nhitng phan tich, dénh gia ciia NCS vé thuc tién giai quyét van dé
BTTH do ngudn nguy hiém cao do gy ra & chuong 2, c¢6 thé nhan thay van dé 16n dang
ton tai trong hoat dong xét xtir cua Toa an do6 1a viéc van dung quy dinh phép luat vao
giai quyét con chua phit hop véi thuc tién, din dén méau thun trong viéc xét xir giita céc
cap Toa an. Piéu nay lam anh hudng truc tiép dén hoat dong xét xir ciing nhu qua trinh
giai quyét vu viéc. Qua trinh xét xtir mot vu viéc kéo dai qua nhiéu cip xét xir khac nhau
dan dén tén kém ngan sach ciia Nha nudc, gy anh huong dén doi séng cua cac bén
tranh chép. Hon nira, viéc danh gia céac tinh tiét trong vu viéc va vi€c van dung khong
chinh xac quy dinh phap luat vao giai quyét vu viéc lam cho két qua giai quyét wu viéc
thiu chinh xac, anh huéng dén quyén va loi ich hop phép cua cac duong su (ké ca
nguoi gy thiét hai va bi thiét hai). Piéu ndy 1am giam chat luong hoat dong xét xir ctia
Toa 4n va hoat dong thuc thi phap luit néi chung, néu dé tinh trang nay kéo dai s& lam
mat niém tin cua nhan dan vao hé thong céc co quan Tu phdp ciing nhu bd phan cén bd
thuc thi phap luat.

C6 thé thiy, nguyén nhéan ciia tinh trang noi trén khong phai do sy thiéu ving quy
dinh can thiét. RS rang, voi hé thong cac quy dinh cé hiéu luc tai thoi diém xay ra vu
viéc, HOi dong xét xtr co day dii co so phap 1y dé co thé van dung vao giai quyét chinh
xac wvu viéc xay ra. Nguyén nhan dan dén tinh trang nay 1a do quy dinh vé bdi thuong
thiét hai ngudn nguy hiém cao do gy ra con chua thuc su rd rang. Piéu nay thé hién &
chd Piéu 623 Bo luat dan sy nam 2005 chi liét ké cac loai nguén nguy hiém cao d6 va
cac chu thé phai BTTH do ngudn nguy hiém cao do gdy ra trong nhiing trudong hop cu
thé. Trong khi d6, nhitng hudéng dan trong NQ 03 lai danh dong ca truong hop sir dung
ngudn nguy hiém cao do giy thiét hai v6i ty than ngudn nguy hiém cao do gay thiét hai.
Chinh diéu nay da khién cho Toa 4n khé van dung chinh xac quy dinh phap luat vao giai
quyét vu viéc. Mot nguyén nhan ciing can dé cap d6 1a sy may moc trong viéc van dung
quy dinh phép luat cua Hoi dong xét xir ciing khién cho viéc van dung quy dinh phép
ludt thiéu chinh x4c. L& ra khi dd nhan dinh thiét hai do hanh vi diéu khién phwong tién
giao thong gy ra thi Hoi dong xét xir phai van dung quy dinh tai Didu 604 va Diéu 618
chir khong thé van dung Diéu 623 BLDS 2005 1am co s& cho viéc xét xir. Py ciing 1a
mot trong cac yéu to thé hién kha ning phan tich va ap dung lut ctia thAm phan con
nhiéu han ché.

* Ton tai trong thuc tién dp dung phdp ludt vé BTTH do déng vit gay ra:

Qua nhitng phan tich danh gia vé thyc tién van dé BTTH do dong vat giy ra &
chuong 2 ¢6 thé thﬁy, van dé con ton tai trong thuc tién xét xir d6 1a: (i) Mot sb vu viéc
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Ho1 déng xét xir con chua xac dinh dugc khai niém stc vat nén nham 14n gitta suc vat
Vo1 gia cam; (i1) Trong mot sb wvu viée, Hoi d(“)ng xét xir lai x4c dinh 16i cua dong vat;
(i11) Trong mot sb vu viée, Hoi déng xét xur chua phan biét dugc thiét hai do dong vat
gdy ra vGi truong hop thiét hai do hanh vi gdy ra c6 lién quan dén dong vat; (iv) Trong
nhiéu truong hop, Hoi dong xét xir van dung quy dinh phép ludt 1am co so giai quyét
wu viéc thiéu chinh xac; (v) Viéc xac dinh chu thé chiju TNBT trong mot sb wu viée
con thiéu chinh xac.

Ciing giéng nhu thuc tién ap dung phép ludt v& BTTH do ngudn nguy hiém cao
do gdy ra, nhilng ton tai trong thuc tién 4p dung phép luat do dong vat gy ra 1a boi
mot s6 nguyén nhan nhu sau:

Mét la, tai thoi diém xay ra su viéc, con thiéu ving quy dinh mang tinh nguyén
tdc vé bdi thuong thiét hai do tai san giy ra ni chung, va BTTH do dong vat gay ra néi
riéng. Chinh diéu nay da khién cho mot sb truong hop Toa an gap lung ting trong viéc
van dung quy dinh dé giai quyét vu viéc. Pién hinh 1a vu viéc thiét hai do cong ngdng
gay ra nhung Tda an lai nhan dinh d6 14 stc vat va ap dung Piéu 625 dé giai quyét.

Hai la, nhitng quy dinh lién quan dén BTTH do tai san gy ra n6i chung, BTTH
do dong vat gay ra ndi ri€éng tuong dbi toan dién, nhung chua thuc su 0 rang. Tuc 1a
chua c6 nhitng quy dinh dé c6 thé gitip phan biét khi ndo dugc coi 13 dong vt giy ra
thiét hai, khi nao 1a hanh vi gdy ra thi¢t hai c6 lién quan dén dong vat. Chinh diéu nay
khién cho viéc van dung phdp ludt va x4c dinh chu thé chiu TNBT con chua chinh xéc.

Ba la, kha nang phan tich quy dinh phap luat va kha nang phan tich, danh gia
céc tinh tiét trong vu vi¢c cua mdt doi ngi Tham phan con han ché. Tuy réng, van con
su thiéu vang quy dinh chung vé BTTH do tai san giy ra, va su thiéu ving quy dinh
nhdm giai thich ciing nhu hudng dan 4p dung luat. Song, hau hét cac wu viéc duoc giai
quyét tai Toa an khong qua phuc tap nén néu Tham phan biét phan tich luat, phéan tich
tinh huéng va linh hoat trong viéc van dung luat thi co thé lwya chon chinh x4c quy dinh
dé dua ra phan quyét mot cach phu hop.

* Ton tai trong thuc tién dp dung phdp ludt vé BTTH do cdy c6i gy ra:

Qua tim hiéu va phan tich thuc tién BTTH do cay cbi gay ra & chuong 2, c6 thé
nhan théy nhiing van dé tdn tai trén thuc tién nhu sau:

(i) Con tdn tai tinh trang cac co quan, t6 chitc ¢6 lién quan din day trach nhiém
khi cdy cdi gy thiét hai. Nguyén nhan cua tinh trang nay 13 do su map md trong viéc
quy trach nhiém cua cac chu thé c6 lién quan dén viéc chim séc, quan Iy cdy xanh
ciing nhu xac dinh cha thé chiu trach nhiém khi cdy xanh giy ra thiét hai cho nguoi
dan. Thyuc té cho thiy, cac Cong ty cdy xanh chi dam nhan viéc chim soc, quan 1y sd
lugng cdy chi ho hoan toan phu nhan trach nhiém khi cdy cbi gdy ra thiét hai. Hon
nira, trong BLDS 2005, Diéu 626 ciing ton tai bat cap khi chi quy dinh TNBTTH cho
CSH cay cbi ma khong quy dinh TNBTTH cho céc chil thé khac co lién quan. Do do,
ngay ca khi nguoi chim séc, quan 1y cdy xanh c6 16i nhung ho ciing tir chdi trach
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nhiém v&i 1y do khong phai CSH céay cdi. Py 1a nguyén nhan khién cho viéc giai
quyét ciia Toa an cang trd nén kho khan hon.

(ii) Con ton tai tinh trang Toa an khong phan biét dugc truong hop ciy cdi tu
d6, gy gy thiét hai v6i truong hop chit cay hodc tac dong khac ciia con ngudi khién
cho cay cdi d6 giy gy thiét hai. Thuc té nay khién cho viéc van dung quy dinh phap
luat va viéc xac dinh chu thé chiu trach nhiém boi thuong thiét hai khong chinh xac.

Nguyén nhan cta tinh trang niy 1a do quy dinh phép ludt chua du chi tiét dé c6
thé xac dinh trudng hop cdy cdi tu d6 gly gy ra thiét hai voi truong hop cdy cbi do
gly lién quan dén hanh vi cua con nguoi. Ngoai ra, mot nguyén nhan quan trong cta
tinh trang nay 1a do kha nang phan tich, danh gia quy dinh phap luat va danh gia thyuc
tién con han ché.

* Ton tai trong thuc tién ap dung phdp ludt vé BTTH do nha cira, cong trinh xdy
dung khac gay ra:

Thong quan viéc nghién ciru thuc tién BTTH do nha cira, cong trinh xdy dung
khéc gay ra, co thé tom tit nhitng diém ton tai nhu sau: (i) Hoi dong xét xtr con nham
14n gitta nha ctra, cong trinh xdy dung khac giy thiét hai voi hoat dong xay dung giy
thiét hai, nén van dung khong chinh x4c quy dinh cua phap luat; (ii) Hoi dong xét xtr con
chua xac dinh chinh xé4c chi thé chiu TNBTTH.

Nguyén nhan ctia nhitng ton tai trén 13 do su bat cép trong quy dinh cua BLDS
2005 vé BTTH do nha ctra, cong trinh xdy dung khéc gy ra. Trong do, tai Didu 627 co
st dung cum tir “.. dé nha ctra, cong trinh xdy dung khéc ...” khién cho nhimng ngudi
lam cong tac thuc tién khong c6 co sé dé phan biét thi¢t hai do ty than nha ctra, cong
trinh xdy dung gy ra, voi thiét hai do hanh vi tic dong dén nha cira, cong trinh xay
dung gy ra thiét hai. Ngoai ra, mot trong nhiing nguyén nhan anh huéng thuc tién
hoat dong ap dung phap luat v&@ BTTH do tai san gy ra n6i chung, BTTH do nha cira,
cong trinh xdy dung khac giy ra ndi riéng la kha ning phéan tich luat cling nhu kha
ning phan tich, danh gia cac tinh tiét cé trong vu viéc ciia tham phan con han ché.
Diéu d6 khién cho Hoi ddng xét xir khong biét van dung quy dinh ndo cho chinh xac
dé giai quyét tinh hudng, dan dén viéc xac dinh chu thé chiu TNBTTH trong nhiéu
truong hgp chua chinh xéac.

3.6.2. Mét sé kién nghi trong viéc dp dung phdp ludt vé béi thuwong thiét hai do tai
sdan gdy ra

Qua nghién ctru, danh gia thyc tién 4p dung phap luat vé BTTH do tai san gy
ra no6i chung, c6 thé nhan thay nhiing ton tai trong hoat dong ap dung phap luat xuat
phét tr ca nguyén nhan khach quan (nhu su thiéu ving cac quy dinh chung vé BTTH
do tai san gy ra ¢ thoi diém giai quyét cac vu viéc thuc tién, va nhimg quy dinh vé
BTTH trong ting truong hop cu thé ciing chua thuc su rd rang) va nguyén nhan cha
quan nhu:

(i), hau hét cac vu viéc co lién quan dén BTTH noi chung, BTTH do tai san gy
ra noi riéng duoc giai quyét tai Toa an déu c6 lién quan dén cac vu an hinh sy. Tic 1a
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van dé BTTH la phén dan sy trong vu an hinh sy. Do dd, trong cung mot thoi diém, voi
rat nhiéu ap luc vé thoi gian, vé sb lugng, ... s& dé dan dén tinh trang sai sot trong viéc
danh gia su vi€c va ap dung phép luat;

(i), nhiéu vu viéc vé BTTH do tai san giy ra chinh 14 phan dan sy trong vu 4n
hinh duoc giai quyét boi chinh cac Tham phan duge dao tao chuyén sau trong linh virc
hinh s, nén khong thé tranh khoi sy han ché trong viéc phan tich, danh gia cac van dé
lién quan dén TNBTTH noi chung, TNBTTH do tai san gy ra noi riéng;

(iii), kha nang phan tich quy dinh phap luat va kha nang phan tich, danh gia cac
tinh tiét trong vu viéc cua mot doi ngii Tham phén con han ché. Tuy r:?mg, van con su
thiéu ving quy dinh chung v& BTTH do tai san gy ra, va su thiéu ving quy dinh nhim
giai thich ciing nhu hudng dan 4p dung luat. Song, hau hét cac vu viée dugc giai quyét
tai Toa 4n khong qua phtrc tap nén néu Tham phan biét phan tich luat, phan tich tinh
huéng va linh hoat trong vi€c van dung luat thi co thé lwa chon chinh xéac quy dinh dé
dua ra phan quyét mot cach phu hop;

(iv), ngoai nhitng nguyén nhan noi trén, mdt trong nhitg nguyén nhan ciling anh
huong dén hoat dong 4p dung phap ludt vao thyuc tién hién nay d6 1a tinh trang ¢ ¥
lam sai 1éch hd so vu viéc dé xét xur theo hudéng c6 191 cho mot bén, hodc tinh trang
tham phan khong nghién ciru kj hd so trudc khi xét xir, hoac tham phan khong néu
cao tinh than trach nhiém trong vi¢c thuc hién nhiém vu dugc giao. Nguyén nhan nay
bat ngudn tir nhiéu yéu té ma mot trong nhitng yéu to c6 tac dong 1ém d6 1a lwong va
ché do phu cap ddi v6i doi ngii tham phan chua twong xtng voi nhiém vy ma ho phai
thuc hién.

Pé viéc ap dung phap luat vé BTTH do tai san gy ra vao thuc té dat hiéu qua
cao, doi hoi phai giai quyét tong thé cic nguyén nhan din dén ton tai (gdm ca nguyén
nhian khach quan va nguyén nhan chi quan). Tuy nhién, sy thiéu ving céc quy dinh
chung vé BTTH do tai san giy ra trong BLDS 2005 di dwoc khic phuc boi cac quy
dinh trong BLDS 2015 nhu di phén tich & chuong 2 cta luin 4an. Nhimg han ché va
dinh hudng hoan thién quy dinh cua BLDS 2015 vé BTTH do tai san gy ra da duoc
NCS trinh bay tir muc 3.1 dén muc 3.5 chuong 3. Do d6, trong phan nay, NCS chi dwa
ra nhitng kién nghi nham khic phuc nhiing nguyén nhén chi quan, cu thé nhu sau:

Thir nhdt, trén thyc té, thuong thi cac tham phan Toa hinh su lai xét xtr ca phan
dan sy trong vu an d6, nén vi¢c han ché trong vi¢c danh giad muc do thiét hai cling nhu
viéc xac dinh thiét hai can bdi thuong, chi thé dwoc bdi thuong, cin cir phap 1y dé
BTTH do tai san giy ra la diéu khong thé tranh khoi. Do d6, cac Toa 4n can xem xét
phén cong céc thim phan c6 trinh d6 chuyén mén cao ca trong linh vuc hinh sy va dan
su dé dam bao viéc xét xir mot cach chinh x4c. Mat khéc, trong cac vu vi¢c phuc tap
c6 lién quan dén BTTH do tai san gy ra, Toa 4n can lya chon nhiing nguoi cé trinh do
chuyén mén cao vé linh vuc phap luat dan sy tham gia Hoi thdm nhén dan trong phién
xét xur do;
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Thir hai, @51 v6i nhitng vu 4n hinh sy ma c6 phan dan sy v6i nhiing tinh tiét don
gian, thudng cac tham phan Toa hinh su s& xét xtr dong thdi voi phan hinh sy trong vu
an. Do d6, dé dam bao hiéu qua trong viéc xac dinh thiét hai, can nang cao trinh do
chuyén mon cua cac thim phan thudng xuyén xét xir cdc vu an co lién quan dén van dé
nay. Ngoai ra, ddi v6i cac thim phan dugc dao tao chuyén sau trong linh vuc dan su
ciing can phai duoc hoc tdp dé nang cao trinh d6 mot cach thuong xuyén. Cac Toa cd
thé td chirc cac cudc hdi théo, toa dam va co thé moi cac chuyén gia trong linh vyc dan
sy thudc céac co so dao tao luat tham gia dé c6 cai nhin toan dién hon vé vin dé BTTH
do tai san gy ra ca vé 1y luan va thuc tién. Thdm chi, di v6i nhitng vu viéc phirc tap
hodc nhitng vu viéc c6 nhiéu tinh tiét méi ma cong tac xét xir ctia Toa an cp huyén
chua dap tmg kip thoi thi can phai xin ¥ kién chi dao tir cip c6 tham quyén;

Thir ba, mdt trong nhitng yéu t6 ciing anh hudng dén hiéu qua ap dung phap
luat v& BTTH noi chung, BTTH do tai san gay ra noi riéng d6 1a nhan thirc ctia ngudi
dan. R4t nhiéu wu viéc xay ra trén thuc té, nguoil bi thiét hai khong biét duoc cac
quyén loi ctia minh bi xdm pham ma chi x4c dinh 1a rii ro (cdy cbi d6 gy gay thiét
hai) nén khong yéu cau BTTH. Tham chi, nguoi bi thiét hai khong biét phai yéu cau ai
BTTH nén thudng yéu cau nhitng chii thé khong c6 lién quan giai quyét, va tat nhién
yéu cau ciia ho s& bi tir chdi. Pé khiac phyc tinh trang ndy, ching ta c6 thé tuyén
truyén, phd bién phap luat trén cic phuong tién thong tin dai chung ciing nhu cac
phuong thirc tuyén truyén truc tiép. Ngoai ra viéc ting cudng xét xir luu dong cac vu
an c6 lién quan dén vin dé BTTH ngoai hgp dong néi chung, BTTH do tai san gy ra
noi riéng tai cac diém dan cu ciling 1a mot bién phép tich cuc trong viéc dua phap luat
dén voi ngudi dan mot cach hiéu qua.

Thir tir, can c6 ché tai nghiém khiac dé ap dung nham kip thoi ngan chan hanh vi
lam dung chirc wy, quyén han cta mot by phan tham phan c6 hanh vi cb y lam sai léch
hd so vu viéc nham truc 1gi cho ban than hodc cho mot trong cac bén duong su. Pay la
van dé quan trong va can phai xem xét ap dung mot cach kip thoi, nhim bao dam ning
cao hi¢u qua trong hoat dong xét xur nodi chung, xét xr cac vu viéc co li€n quan dén
BTTH do tai san giy ra ndi riéng. TAm quan trong ndy thé hién & chd, hién nay, trong
quy ché xtr 1y trach nhiém ddi voi ngudi gitt chitc danh tu phép trong cac Tda an nhan
dan ma Toa 4n nhan dan Tdi cao dang xdy dung, tham phan s& bi bd tri lam cong viéc
khéc trong sau trudng hop, trong d6 c6 nhiéu trudng hop lién quan dén yéu td chu
quan cua chinh thim phan nhu danh gia chimg c@, vi pham nghiém trong té tung, 4p
dung sai phap luat [149; truy cép ngay 21/01/2017].
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Trén co s& nhiing phan tich cac van dé 1y luan co ban tai chuong 1 va nhimng
phan tich céac truong hgp BTTH do tai san gy ra tai chuong 2, NCS di vao danh gia
nhitng wu diém va nhimng han ché ctia BLDS 2015 vé BTTH do tai san gy ra. Trén co
s nhitng danh gia nay, NCS dua ra nhimg kién nghi cu thé nham stra d6i, bd sung
timg diéu luat c6 lién quan. Tong két lai, trong ndi dung chuong 3, NCS di giai quyét
duoc nhitg van dé sau:

Thir nhdt, NCS d3 chi ra nhitg vu diém di dat duoc va nhimg han ché con tén
tai trong cac quy dinh chung c6 lién quan dén TNBTTH do tai san gy ra. Qua d6 dua
ra kién nghi stra doi, bd sung cac Piéu nhu khoan 2 va khoan 3 DPiéu 584, khoan 4
Diéu 585 va Diéu 587 BLDS 2015;

Thir hai, NCS di chi ra nhitng vu diém va nhiig han ché con ton tai cia céc
quy dinh c6 lién quan tir dén TNBTTH do ngudn nguy hiém cao d6 gy ra. Qua d6 dua
ra kién nghi stra d6i Diéu 601 BLDS 2015 va kién nghi cac tiéu chi dé co thé xac dinh
ngudn nguy hiém cao d¢, thu dir;

Thir ba, NCS di chi ra nhiing vu diém va nhitng han ché cua quy dinh vé BTTH
do stc vt giy ra. Qua d6 dua ra kién nghi cu thé stra d6i, bd sung cac khoan trong
Diéu 603 BLDS 2015;

Thir t, NCS d3 chi ra nhimg uu diém va nhitng han ché cua quy dinh phép luat
vé BTTH do céy cbi giy ra. Qua d6 dua ra nhiing kién nghi cu thé sira d6i, bo sung
Diéu 604 BLDS 2015;

Thit nam, NCS di chi ra nhitng uvu diém va nhiing han ché cua quy dinh phap
luat v& BTTH do nha cira, cong trinh xdy dung gy ra. Qua d6 dua ra nhitng kién nghi
stra d6i, bo sung Piéu 605 BLDS 2015;

Thir sdu, NCS di dwa ra nhimg ton tai va nguyén nhan din dén ton tai trong
viéc ap dung phap luat vé BTTH do tai san gdy ra trén thuc té. Pdng thoi NCS ciing
dua ra nhitng kién nghi nhdm khic phuc nhitng ton tai hoat dong ap dung phap lut.
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TNBTTH do tai san gy ra 1a mot trong nhitng ndi dung quan trong ctia ché
dinh TNBTTH ngoai hop dong. Trai qua qua trinh hinh thanh va phat trién, c6 thé
nhan thiy su thay doi trong quan diém lap phép & ting thoi ky khac nhau. BLDS 2015
dugc ban hanh 1a két qua cua viéc téng két thuc tién thuc hién céc quy dinh phap luat
trudc d6, ddng thoi thé hién sy tiép thu nhimg tién bd trong k¥ thuat 14p phap ciia cac
qubc gia phat trién nhu Phap, Nhat, Ptc, ... Trong d6, ché dinh TNBTTH ngoai hop
dong nodi chung, TNBTTH do tai san gy ra ndi riéng c6 nhimg diém tién bd hon so
v6i BLDS 2015, tuy nhién vin con nhiing diém chua hop 1y va can duoc sta doi.
Thong qua viéc nghién ctru dé tai “INBTTH do tai san gay ra” c6 thé di dén nhiing
két luan co ban nhu sau:

1. V& ban chat, mot cha thé phai chiu TNBTTH do tai san giy ra la do ho vi
pham cac quy dinh phap luit v& quan 1y tai san, hoic do ho dugc huéng céc loi ich
ciing nhu duge thuc hién cac quyén niang dbi voi tai san.

2. Khong gidng nhu TNBTTH do hanh vi cua con ngudi gy ra, TNBTTH do
tai san gy ra phat sinh khi c6 3 diéu kién d6 1a: c6 thiét hai xay ra; c6 hoat dong gy
thiét hai cua tai san; c6 moi quan hé nhan qua gitta hoat dong cua tai san vdi thiét hai
xay ra. Tuy nhién, khi giai quyét vin dé bdi thuong, viéc xem xét muc d6 156i cia
nguoi phai bdi thudng va nguoi bi thiét hai van duoc dat ra dé xac dinh mic boi
thuong cling nhu diéu kién dé giam mirc bdi thuong.

3. Khi tai san gly thiét hai, vi€c xac dinh chu thé chiu TNBTTH khong chi can
cu vao trach nhiém quan ly tai san ma con can cu vao viéc ho c6 dugc huong céac loi
ich hodc cac quyén ning dbi véi tai san hay khong. Ngoai ra, trong mot sd truong hop,
viée xac dinh chi thé chiu TNBT con phu thudc vao su théa thuan cua céac chu thé.

4. Khi tai san gay thiét hai, dé xac dinh chinh xac co s& phéap 1y dugc ap dung
dé giai quyét can phai x4c dinh rd tai san gy thiét hai 1a ngudn nguy hiém cao do, stic
vit, cdy cdi hay nha cira, cong trinh xay dung khac. Trong trudng hop tai san gay thiét
hai khong thuoc mot trong cac doi tuong dugc xac dinh thi &p dung tuong tu phap luat
(néu wu viéc duoc ap dung quy dinh cua BLDS 2005) hodc 4p dung quy dinh mang
tinh nguyén tic chung tai khoan 3 Piéu 584 BLDS 2015 (chi 4p dung voi cac vu viéc
phat sinh tir 01/01/2017).

5. Sy thiéu ving quy dinh mang tinh nguyén tic chung v& TNBTTH do tai san
gay ra trong BLDS 2005 d3 dan dén viéc hiéu va van dung khong chinh xac quy dinh
phap lut vao thuc tién (ngdng gy thiét hai duoc xac dinh 1a suc vat giy thiét hai va
ap dung Diéu 625 BLDS 2005 dé giai quyét). Pong thoi, NQ 03/2006 huéng dan ap
dung Piéu 623 chua phu hop din dén viéc mau thudn khi xac dinh ngudn nguy hiém
cao do gay thiét hai v6i hanh vi st dung ngudn nguy hiém cao do gay thiét hai. Trén
thuc t& van ton tai hai cach hiéu va ap dung khac nhau. Cach hiéu thir nhét cho ring
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néu thiét hai xay ra c6 lién quan dén ngudn nguy hiém cao do déu coi 1a ngudn nguy
hiém cao do gy thiét hai va 4p dung Piéu 623 dé giai quyét. Cach hiéu thi hai cho
rang néu thiét hai xay ra do hanh vi sir dung ngudn nguy hiém cao d6 thi d6 1a hanh vi
gy thiét hai va 4p dung nguyén tic chung tai Didu 604 dé giai quyét. Piéu nay dan
dén thuc tién 4p dung phap luat khong dong nhat.

Ngoai ra, cac quy dinh v& BTTH do suc vat, cdy cdi, nha cira, cong trinh xay
dung khac giy ra trong BLDS 2005 ciing ton tai nhiing bat cdp can phai dugc khéc
phuc dé dam bao viéc ap dung c6 hiéu qua trén thuc tién. Nhimg bat cap nay da duoc
chi rd trong cac ndi dung cua chuong 2 luan an.

6. BLDS 2015 dugc thong qua d3 phan nao khic phuc nhimng bat cap trong quy
dinh cua BLDS 2005. Tuy nhién van con nhiéu diém han ché can phai dugc tiép tuc
hoan thién trong thdi gian sip téi. Nhimg diém han ché d3 duoc phan tich 1am rd trong
chuong 2 va chuong 3 ctia luan an. Pong thoi, chuong 3 cta luin 4n da tap trung vao
viée kién nghi hoan thién ca nhitng quy dinh chung va cac quy dinh cu thé mot cach hé
thong nhit.

Nhiing kién nghi dugc phén tich va dua ra trong chuong 3 cua luan an sé giup
cho cac nha lap phap cé cai nhin toan dién hon trong qué trinh sira d6i, b sung cac
quy dinh phap luat. Pong thoi, cac két qua nghién ctru ciia luan 4n s& 1a ngudn tai lidu
co gia tri tham khdo cao ddi voi cac nha hoat dong thuc tién, cac nha nghién ctru ciing
nhu doi ngii gido vién va sinh vién trong céc truong dao tao vé phap luat.
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PHU LUC 1
TONG QUAN TINH HINH NGHIEN CUU

Phin 1
CAC CONG TRINH NGHIEN CUU KHOA HOQC PA PUQC CONG BO
CO LIEN QUAN PEN PE TAI LUAN AN

1. Mot s6 cong trinh khoa hoc trong nuéc
1.1. Lugn dn, ludn vin, khoa ludn

* Lu@n dn tién si ludt hoc ciia Nguyén Thanh Hong (2001) vé “TNBTTH
trong cdc vu tai nan giao thong dwong bé”, Truong Pai hoc Luat Ha Noi, Ha Noi. V&
tong quat, luan an di vao nghién ctru cac van dé co6 lién quan dén TNBTTH trong céc
wu tai nan giao thong duong bd nhu: co s& 1y luan va co s& phap 1y; viéc xac dinh thiét
hai; ddc diém tinh hinh cta cdc vu tai nan giao thong duong bo; bién phap bao dam
viéc BTTH. Trong d6, ludn 4n ciing dé cap dén cac ndi dung lién quan dén TNBTTH
do tai san giy ra nhu:

Tai trang 29, tac gia dua ra khai niém ngudn nguy hiém cao dé nhu sau:
“Nguon nguy hiém cao d¢ bao gom nhitng déng vdt hodc bdt dong vat ma khi trong
giit, van hanh chiing hodc cho chiing hoat dong thi c¢é thé gdy nguy hiém cao d¢ doi
Véi tinh mang, sirc khoé ciia con nguwoi, ciing nhw cé thé gdy thiét hai 1on dén tai san
ciia Nha nudc, té chire va cd nhan ...”

Tai trang 30 va 31, tac gid dua ra mot sb dic diém cua phuong tién giao thong
van tai co gidi duong bo. Tai trang 35, tac gia khang dinh rang: “néi mot cach chinh
xac thi ban than ngudn nguy hiém cao d6 khong bao gid giy ra thiét hai, néu thiéu
hanh vi cua con nguoi tdc dong vao chung (st dung, van hanh, bdo quan ...)”.

Tai trang 49 cla luan an, tac gia khang dinh ‘phuong tién tham gia giao thong
ciing tac dong khong nho dén tinh hinh trat tu an toan giao thong nhat 1a phuong tién
co gi6i duong bd - ngudn nguy hiém cao d6 va 1a mot trong nhitng nguyén nhan, diéu
ki€én gay ra tai nan giao thong duong bo”. Tuy nhién, tai muc 2.1 trong chuong 2, tac
gia khing dinh co s& phap 1y cia TNBTTH trong cac vu tai nan giao thong dudng bd
bao gdm 4 diéu kién, mot trong 4 diéu kién d6 1a hanh vi gy thiét hai.

* Ludn vin thac si ludt hoc ciia Lé Mai Anh (1997) vé “Nhitng vin dé co bin
vé TNBTTH ngoai hop dong trong B¢ ludt din sw”, Truong Pai hoc Luat Ha Noi,
Ha Noi. Luan vin bao gdm 3 chuong. Chuong 1 tac gia di vao nghién ctru mot sé van
dé co ban vé BTTH ngoai hop ddng, trong d6 nghién ctu cac van dé nhu: khai niém
TNBTTH ngoai hop dong; nhiing nguyén tic giai quyét BTTH ngoai hop dong; van dé
ning lyc chiu TNBT ctia c4 nhan trong giai quyét BTTH ngoai hop dong. Chuong 2
tac gia di vao nghién ctru vin dé tinh toan BTTH ngoai hop dong, trong d6 lam rd céac
van dé nhu: cin ctr dé xac dinh TNBTTH ngoai hop dong; vin dé tinh toan va xac
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dinh thiét hai; cac hinh thuc bdi thuong; cach xac dinh muc boi thuong. Chuong 3 tac
gia nghién ctru hai truong hop boi thuong cu thé d6 1a BTTH do nguoi ¢6 thim quyén
ctia co quan tién hanh té tung gdy ra vi BTTH do ngudn nguy hiém cao do gy ra. Vé
BTTH do ngudn nguy hiém cao do gy ra, tac gia dua ra mot s quan diém nhu sau:

(i) “Nguon nguy hiém cao dg la vit chit trong thé gii tw nhién hay hoat déng
may moc, cac phwong tién khoa hoc ky thudt ... trong qua trinh hoat dong cua chung
dé gdy thiét hai vé tai san, tinh mang, sirc khoé cho nguwoi khdac ma con nguwoi khéng
thé kiém sodt dwoc mét cach tuyét doi;

(ii) Mot dic diém co ban rat dic trung va riéng biét cua cac loai ngudn nguy
hiém cao do 1a trong qua trinh hoat dong, tu n6 s€ ludn ludn tao ra mbi nguy hiém dén
tinh mang, stc khoé cho nhitng nguodi xung quanh mic di cac chu st dung ngudn
nguy hiém cao do dé di thuc hién truéc hét cac bién phap phong ngira nhung khong
thé kiém soat hét duoc kha ning gy thiét hai cua ngudn nguy hiém cao d6 vi kha ning
thuc té ctia con ngudi ciing khong thé kiém soat mot cach tuyét ddi hoat dong cua nd
dugc, du khoa hoc ky thuat c6 hi¢n dai dén dau di chang nira. Vi vay, thi€t hai ma
ngudn nguy hiém cao do gy ra cho nguoi khac nhiéu truong hop khong lién quan dén
hanh vi chd quan cua con ngudi, ma trong qua trinh hoat dong, tu nod gay ra thiét hai.

(iii) Néu ngudn nguy hiém cao do 1a phuong tién giao thong, thi nguoi phai boi
thudng con bao gdm ca cha me ciia nhitng ngudi chua thanh nién, mac di ngudi chua
thanh nién 1a CSH cua phuong tién giao thong do.

(iv) Trach nhiém dan sy trong BTTH do ngudn nguy hiém cao do giy ra la
trach nhiém khong phu thudc vao yéu td 18i. Do d6, TNBTTH do ngudn nguy hiém
cao dd gay nén s€ phat sinh khi c6 3 diéu kién: c6 thiét hai xay ra, co viéc gly thiét hai
trai phap luat; c6 mdi quan hé nhan qua giita hoat dong cta ngudn nguy hiém cao do
va thi¢t hai xdy ra.

* Ludn vin thac si ludt hoc ciia Tran Tra Giang (2011) vé “Mpt sé vin dé Iy
ludn va thuc tién vé TNBTTH do nguon nguy hiém cao d¢ gdy ra”, Truong Pai hoc
Ludt Ha Noi, Hi Noi. Luén vin bao gdm 3 chuwong. Chuong 1 tic gia chu yéu tap
trung 1am rd nhitng vin d& mang tinh 1y luan v& TNBTTH do ngudn nguy hiém cao do
gdy ra nhu khai niém, dic diém, su phat trién cta nhiing quy dinh vé BTTH do ngudn
nguy hiém cao d6 gy ra. Chuong 2, tac gia di vao nghién ctru quy dinh phap luat hién
hanh v& TNBTTH do ngudn nguy hiém cao do gy ra voi cac ndi dung nhu: diéu kién
phat sinh TNBTTH do ngudén nguy hiém cao do gy ra (khong can diéu kién 16i);
nhitng trudng hop loai trir; chu thé BTTH va cha thé dwoc hudng bdi thuong. Chuong
3, tac gia di vao nghién ctru va chi ra nhitng ton tai va vuéng mic trong thuc tién ap
dung phap luat v& TNBTTH do ngudn nguy hiém cao dd gy ra, dong thoi chi ra
nhitng nguyén nhan cua nhiing ton tai vd vuéng mic nay. Qua do, tac gia dua ra mot
s6 giai phap va kién nghi hoan thién quy dinh phép luat vé TNBTTH do ngudn nguy
hiém cao d6 gay ra.



170

Nhu vay, trén co s¢ nghién ctru vé TNBTTH do ngudn nguy hiém cao d6 gdy ra,
tac gia luan van di néu ra mot s6 quan diém sau:

(i) “Nguon nguy hiém cao dé la nhitng vt trong thé giGi tw nhién hay hoat déng
clia may méc, phwong tién khoa hoc, kj thudt ma hoat dong san xudt, van chuyén, bdo
qudn c6 tiém ndng gady thiét hai vé tinh mang, sirc khoé, tdi san cho nhitng nguoi xung
quanh ma con nguoi khéng thé kiém sodt dwoc tuyét doi”;

(ii) BTTH do ngudn nguy hiém cao d¢ gy ra 1a trach nhiém déan su lién quan
dén tai san khong can diéu kién 16i.

(iii) Ngoai cac truong hop loai trir TNBTTH nhu trong khoan 3 Piéu 623 da
quy dinh, tac gia cho riang can dwa thém trudng hop thiét hai trong su kién bt ngo 1a
mot truong hop loai trr TNBTTH;

* Khod ludn tét nghiép ciia Nguyén Thi Trang (2011) vé “BTTH do nguén
nguy hiém cao dp gdy ra”, Truong Dai hoc Luat Ha Noi, Ha Noi. Khoa luan duogc két
cdu v6i 2 chuong. Chuong 1 tac gia di vao nghién ctru cac van dé 1y luan chung vé
BTTH do tai san giy ra. Chuong 2, tac gid nghién ctu va chi ra thuc trang phap luat
va phuong hudng hoan thién phap ludt v& BTTH do ngudn nguy hiém cao do giy ra.
Qua viéc nghién ctru ndy, tac gia dua ra mot sé quan diém vé BTTH do ngudn nguy
hiém cao d6 gy ra nhu sau:

(i) “Nguon nguy hiém cao dé la nhitng vit, thii dir ... ludn tiém an nhitng nguy co
gdy thiét hai bat ngo cho con nguoi hodc gdy thiét hai vé tai san ma khéng phdi bao gio
con nguoi ciing c6 thé kiém sodt, luong trude dwoc va ¢ thé ngan chan dwoc™;

(ii) TNBTTH do ngudn nguy hiém cao d6 gy ra phat sinh khong phy thudc
Vao yéu t6 18i. Do d6, TNBTTH sé& phat sinh khi c6 3 diéu kién, bao gém: Co6 thiét
hai xay ra; Co6 hoat dong gdy thiét hai trai phap luat ctia ngudn nguy hiém cao do; Co
mdi quan hé nhan qua giita hoat dong gay thiét hai ctia ngudn nguy hiém cao d6 va
thiét hai xay ra;

(iii) Thiét hai do ngudn nguy hiém cao d6 giy ra khong bao gdm thiét hai vé
danh du, nhan pham, uy tin;

(iv) Phap luat can bd sung quy dinh v& TNBT cua Nha nude déi v6i nhitng thiét
hai do ngudn nguy hiém cao do trong tu nhién gay ra cho cac chu thé khac.

* Khod ludn tét nghiép ciia Dwong Thi Thanh Huyén (2012) vé “Cic diéu
kién phat sinh TNBTTH do nguén nguy hiém cao do gay ra”, Truong Pai hoc Luat
Ha Noi, Ha Noi. Khoa luan tip trung nghién ctru quy dinh phap luat va thuc tién van
dung quy dinh phéap luat vé cac diéu kién phat sinh TNBTTH do nguén nguy hiém cao
d6 gy ra. Chuong 1, tac gia tap trung giai quyét cac van dé ly luan chung, trong do
khang dinh TNBTTH do ngudn nguy hiém cao d6 gy ra khong can yéu t6 16i. Pong
thoi, ciing trong chuong 1, tac gia da phan tich nhimng diém khac biét gitta TNBTTH
do ngudn nguy hiém cao d6 giy ra voi TNBTTH do hanh vi trai phap luit cua con
ngudi c6 lién quan dén nguén nguy hiém cao do giy ra, trong d6 tac gia khang dinh
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“nguén nguy hiém cao d¢ chi gdy ra thiét hai vé sirc khoé, tinh mang, tai san chir
khéng gdy ra thiét hai vé danh duw, nhan pham, uy tin”. Trong chuong 2, tic gia chi ra
thuc tién van dung céc diéu kién phat sinh TNBTTH do ngudn nguy hiém cao do giy
ra, déng thoi dua ra mot s6 kién nghi hoan thién.

Qua vi¢c nghién ctru khod luan, tac gia da chi ra mot sb vin dé sau:

(i) “Nguon nguy hiém cao dg la nhitng vdt chat nhat dinh do phap ludt quy dinh,
dé c6 thé la nhitng vit trong thé gidi twnhién hay hoat déng ciia may méc, phwong tién
khoa hoc, kj thudt ma khi tréng giit, bao quan, van chuyén chiing hodc cho chiing hoat
déng thi cé thé gdy nguy hiém cao d¢ doi véi tinh mang, sirc khoé ciia con nguoi, ciing
nhuw 6 thé gady thiét hai lon dén tai san ciia Nha nudc, t6 chike va c¢d nhén ... ma con
nguoi khong thé kiém sodt dwoc tuyét doi™;

(ii) Thiét hai do ngudn nguy hiém cao d6 gy ra phat sinh trén c6 thé khong can
yéu té 18i. Do d6, khi ngudn nguy hiém cao do giy ra thiét hai thi TNBT phat sinh c6 3
diéu kién d6 1a: Co thiét hai xay ra; Co hoat dong gdy thiét hai ctia ngudn nguy hiém
cao do; C6 mdi quan hé nhan qua giira hoat dong ciia tai san v6i thiét hai xay ra;

* Khéa ludn tot nghiép ciia Lé Vigt Diing(2014) vé “BTTH do dgng vit gdy
ra”, Truong Pai hoc Luat Ha Noi, Ha Noi. Khoa luan nghién ctru mét cach co ban va
c6 hé théng cac quy dinh cta phép luat c6 lién quan dén TNBTTH do dong vat giy ra.
Khoa luan duge két ciu thanh 3 chuong: Chuong 1 cua khoa ludn tap trung nghién ctru
mot s6 van dé 1y luan vé BTTH do dong vat gy ra, Chuong 2 cia khoa luan di vao
phan tich va danh gia nhiing quy dinh phap luat vé BTTH do dong vt gy ra, Chuong
3 ciia khoa luan nghién ciru thyc tién thi hanh va mot sd kién nghi hoan thién quy dinh
ctia phap luat v& BTTH do dong vat gy ra.

1.2. Pé tai khoa hoc

* Pé tai khoa hoc cdp trwong (2009) vé “Trdach nhiém dén sw do tai sin gay
thi¢t hai, vin dé 1y lugn va thuc tién” do TS. Tran Thi Hué 1am cha nhiém dé tai,
Trudng Pai hoc Luat Ha Noi, Ha Noi. Dé tai bao gdm 12 chuyén d&, nghién ctru tong
hop cac van dé 1y luan va thyc tidn vé trach nhiém dan su khi tai san gdy thiét hai.

Tir chuyén dé 1 dén chuyén dé 4, dé tai tap trung nghién ctru va 1am rd cac van
dé& mang tinh 1y luan vé trach nhiém déan su do tai san gy thiét hai. Trong d6, chuyén
d& 1 c6 phan biét gitta TNBTTH do hanh vi ctia con ngudi gy ra va TNBTTH do tai
san gdy ra. Trén co s& cua su phan biét da chi ra y nghia trong viéc x4c dinh cén cu
lam phat sinh TNBTTH va y nghia trong viéc xac dinh chi thé phai BTTH. Tai
chuyén dé 2, dé tai tap trung 1am rd cac vAn dé& nhu ¥ nghia, dic diém cua trach nhiém
dan sy do tai san gay ra, cac diéu kién xac dinh trach nhiém va van dé xac dinh chu thé
chiu trach nhiém dan su do tai san gdy ra. Chuyén dé s6 3 va s 4 tap trung nghién ciru
khai quat phap luat Viét Nam qua cac thoi ky vé trach nhiém dan sy do tai san gay ra.
Dic biét, tai chuyén dé sd 3 c6 nghién ciru khai quat phap luat caa Phap va Nhat Ban
vé TNBTTH do tii san gy ra.
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Tir chuyén dé s6 5 dén chuyén dé s 7, dé tai tap trung nghién clru cic trudng
hop cu thé vé BTTH do tai san giy ra trong BLDS 2005. Trong d6, chuyén dé sb 5
nghién ctru v& “TNBTTH do ngudn nguy hiém cao d6 gy ra” da chi ra cac diéu kién
phat sinh TNBTTH do ngudn nguy hiém cao do gy ra, xac dinh chu thé phai BTTH
do ngudn nguy hiém cao do gy ra, dong thoi dua ra mot s kién nghi hoan thién phap
luat vé van dé nay. Chuyén dé sd 6 nghién ctru vé “INBTTH do suc vt gy thiét hai”
da phan loai trdch nhi€ém nay thanh: (i) TNBTTH cta CSH va NCH hgp phap suc vat;
(ii) TNBTTH cta NCH, sir dung stc vat trai phap luat va nguoi thir ba c6 16i lam stic
vit gay thiét hai cho ngudi khac; (iii) BTTH do stc vat gdy ra duoc nhiéu nguoi cung
thuc hién; (iv) BTTH do stc vat tha rong theo tap quan gay thi¢t hai. Ngoai ra, chuyén
dé sb 6 cing dua ra mot sd khuyén nghi hoan thién quy dinh phap luat vé BTTH do
suc vit giy ra. Chuyén dé s6 7 nghién ctu vé “INBTTH do cdy cdi, nha ctra, cong
trinh x4y dung khéc gy ra”, trong d6 chi ra 3 diéu kién phat sinh TNBTTH d6 1a: (i)
C6 thiét hai xay ra; (ii) C6 mdi quan hé nhan qua giita su tic dong ciia cay cdi, nha
cira, cong trinh xdy dung khac dbi voi thiét hai xay ra; (iii) C6 16i ctia ngudi chiu trach
nhiém tryc tiép quan 1y, trong coi cdy cdi, nha ctra, cong trinh xdy dung khac. Ngoai
ra, chuyén dé 7 ciing di vao 1am rd vAn dé chu thé phai BTTH, dong thdi nghién ctru
cu thé quy dinh tai Piéu 626 va Piéu 627 BLDS 2005.

Chuyén dé s6 8 va sd 9 nghién ciru cac van dé vé TNBTTH do tai san cua vo,
chong giy thiét hai va TNBTTH ngoai hop ddong c6 yéu to nudc ngoai. Trong do,
chuyén dé sé 8 nghién ctru cac truong hop cu thé trong BLDS 2005 vé TNBTTH do
cac loai tai san gdy ra nhung dudi goc d6 tai san d6 thudc so hitu chung cta vo chong.
Chuyén dé s6 9 nghién ciru van dé giai quyét xung dot phap luat giita Viét Nam va céc
qubc gia khac vé van dé BTTH ngoai hop ddng, ngodi ra ciing dwa ra mot s kién nghi
stra d6i quy dinh ctia phap luat v& van dé nay.

Chuyén dé s6 10 va sd 11 tap trung nghién ctru thu tuc giai quyét tranh chp va
van dé thi hanh an v& BTTH do tai san gdy ra. Pong thoi ciing nghién ciru va chi ra
nhitng vuéng méc trong thuc tién giai quyét tranh chip vé trach nhiém dan su do tai
san gdy thiét hai. Chuyén dé s6 12 nghién ctru vé “Nhitng bét cdp trong quy dinh cia
phap luat v& TNBT do tai san gdy thiét hai va huéng hoan thién”. V& bat cp, chuyén
d& sb 12 cho rang viéc chwa cé vin ban quy pham phép luat ndo quy dinh vé khai niém
BTTH do tai san giy ra di dan dén tinh trang thiéu co s khoa hoc dé nghién ctru va
xem xét moi van dé lién quan dén loai trach nhiém nay. Cung voi d6, chuyén dé sb 12
cling chi ra réng: nén quy dinh cac diéu kién dic thu cua trach nhiém dan su do tai san
gay thiét hai; phai xac dinh rd6 TNBT cua céc co quan quan ly cong trinh cong cdng, tai
san thudc quyén so hiru cua Nha nudc; phai xac dinh cu thé cac tiéu chi dé xac dinh
trach nhiém lién d6i; tai san ciia nguodi chua thanh nién dudi 15 tudi, ngudi bi mat
nang lyc hanh vi gay thiét hai; cac quy dinh chung ctia phap luat can phai dugc hudng
din mot cach cu thé hon béng cac van ban dudi luat.
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1.3. Bai dang tap chi

* Bai viét cua tac gia Pang Van Hung vé “BTTH do nguén nguy hiém cao dp
gdy ra”, Tap chi Toa 4n nhan dén, s6 7/1998, tr.12-14. Trong bai viét ndy, tic gia chi
ra mot sb van dé nhu sau:

(i) Nguon nguy hiém cao d6 gdy ra thiét hai chu yéu do hai yéu t6 d6 1a tu than
ngudn nguy hiém cao d6 va 18i cua CSH, NCH, str dung ngudn nguy hiém cao do; (ii)
161 trong TNBTTH do ngudn nguy hiém cao do gy ra 1a 13i trong viéc bao quan, trong
giit, van chuyén, str dung ngudn nguy hiém cao do;

(iii) Nguoi duge CSH chuyén giao viéc chiém hitu, st dung ngudn nguy hiém
cao do phai bdi thuong trong cac trudng hop ma khong can xem xét viéc chuyén giao
ndy vi loi ich cua ai, dong thoi viéc chuyén giao nay c6 thé hop phap hoic khong hop
nhung ngudi duoc chuyén giao van phai BTTH;

(iv) Néu ngudn nguy hiém cao d6 bi chiém hiru, sit dung trai phap luat ma
CSH, nguoi dugc CSH giao chiém hitu, st dung ngudn nguy hiém cao d6 khong cé
161, ma ngudi khac co 13i trong viéc dé ngudn nguy hiém cao d6 bi chiém hitu, sir dung
tréi phap ludt thi nguoi nay phai lién d6i boi thudng cho nguoi bi thiét hai.

* Bai viét cua tac gia Mai Bo vé “BTTH do nguén nguy hiém cao do gay ra”,
Tap chi Toa 4n nhan déan, s6 02/2003, tr.8-12. Trong bai viét nay, tac gia da phan tich
cu thé Piéu 627 B luat dan sy ndm 1995, qua do6 chi ra nhiing diém bat cap va kién
nghi stra d6i Piéu luat nay. Cu thé, tac gia da chi ra mot sb vin dé sau:

(1) CSH phai BTTH trong hai truong hop do la khi phuong tién giao thong
khong giao cho ngudi khac chiém hitu, sir dung va khi ngudn nguy hiém cao do bi
chiém hitu, sir dung trai phép luat. Trong truong hop thir nhat, CSH phai BTTH ngay
ca khi khong c6 16i. Trong truong hop thir hai, CSH chi phai bdi thuong néu c6 16i dé
cho ngué)n nguy hiém cao do bj chiém hitu, st dung trai phap luat;

(ii) Khi ngudn nguy hiém cao d6 bi chiém hiru, str dung trai phap luat ma CSH,
nguodi duge CSH giao chiém hitu, st dung ngudn nguy hiém cao d6 c¢6 15i thi 151 nay
chi 1a diéu kién gay ra thiét hai ma khong phai 13 nguyén nhan gay ra thiét hai. Do do,
NCH, sir dung trai phap luit ngudn nguy hiém cao d6 gy thiét hai phai bdi thudng
nhiéu hon;

(iii) Viéc CSH giao ngudén nguy hiém cao dd cho ngudi khac chiém hit, sir
dung thi phai dugc hiéu d6 1a viéc chuyén giao mot cach hop phap thong qua hop dong
cho thué hodc cho muon dé ngudi d6 st dung ngudn nguy hiém cao do vi muc dich
cua ban than ma khong phai vi muc dich cua CSH;

(iv) Tac gia da nghién ctu viéc ap dung quy dinh v& BTTH do ngudén nguy
hiém cao d6 gy ra trén thyc tién. Khi nghién ctu, tac gia chi ra rang viéc giai quyét
BTTH trong trudng hop thué, muon ngudn nguy hiém cao do 1a khong théng nhat,
dong thoi, viéc xac dinh pham vi lién d6i bdi thudng trong nhiéu truong hop ciing
duogc giai quyét khong thong nhét;
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(v) Tac giddaduaray kién stra d6i Diéu 627 Bo luat dan sy ndm 1995, trong do
tac gia dé nghi dua “xe mdy chuyén ding” vao danh muc cac loai ngudn nguy hiém cao
46, ddng thoi xac dinh “nguwoi dwoc CSH giao chiém hitu, sir dung nguon nguy hiém cao
d¢” cling phai tuan thi céc quy dinh bao quan, trong giit, van chuyén, st dung ngudn
nguy hiém cao d6 theo dting cac quy dinh ctia phap luat;

(vi) Trén co so viéc phan tich quy dinh phap luat va thuc tién 4p dung, tac gia
néu ra nhitng van dé& can huéng din thong nhat nhu phai x4c dinh thé nao 1a giao
chiém hiru, sir dung, thé nao 1a chiém hiru, sir dung trai phap luat. Pong thoi, tac gia
ciing d& nghi huéng dan cy thé truong hop cho muon, cho thué mé to, xe may roi gy
tai nan, thi ai phai bdi thuong.

* Bai viét cua tac gia Nguyén Van Ding vé “Vé TNBTTH do nguon nguy hiém
cao dp gdy ra”, Tap chi Toa an nhan dan, s 18, thang 4 ndm 2005, tr.24-28. Trong bai
viét nay, tac gia chi ramot s van dé co ban sau:

(i) Khi tién hanh té tung, mot s6 vin dé vudng mac nay sinh nhu sau: Thé nao 1a
CSH ciing phai BTTH khi khong c6 18i? Thé nao 1a giao chiém hitu, sir dung ngudn
nguy hiém ding phap 1udt? Mic d6 bdi thuong khi khong c6 15i 12 bao nhiéu?

(ii) Nguyén tic bao dam yéu té 161 trong BTTH do ngudn nguy hiém cao do giy
ra da duoc loai truir, c6 nghia chi can xac dinh dugc chu thé co nghia vu boi thuong, co
hdu qua xdy ra, co mbi quan h¢ nhan qua gitta hanh vi va hau 1a da xéac lap dugc mot
quan hé bdi thuong dan su do ngudn nguy hiém cao d6 gy ra. Diéu quan trong 14 phai
xac dinh 15i trong truong hop ndy 1a 16i c6 mdi quan hé nhan qua véi hau qua xay ra,
161 xuat phat tir hanh vi gdy ra hau qua.

(iii) Tac gia cho rang, khi stra doi, bd sung BLDS 2005, nha 1am luat can quan
tam dén vin dé mién trir nghia vu bdi thuong dbi v6i ngudn nguy hiém cao do gy ra
trong su kién bat ngd. Pong thoi phai c6 hudng din vé muc d6 BTTH trong trudng
hop khong c6 161, bai vi da khong c6 161 ma lai chiu TNBT toan bo thi khong c6 co s&
1y giai, khé duoc cong dong chip nhén.

(iv) Khi CSH giao cho nguoi khac chiém hitu, sir dung ngudn nguy hiém cao do
ma ngudn nguy hiém cao d6 gdy ra thiét hai thi khi xdc dinh TNBT phai nhan thirc rd
1a khi chu thé duoc giao quyén chiém hitu thi di phat sinh nghia vu boi thudng tuong
g v6i ndi dung uy quyén hodc ndi dung giao dich, con chi duogc giao quyén str dung
nhung khong c¢6 quyén chiém hiru thi khong phat sinh nghia vu bdi thuon déi voi NSD
(trir trudng hop céc chil thé c6 thoa thuan khac khong trai phap luat, dao duc xa hoi)

(v) Khi ngudn nguy hiém cao do gy thiét hai, chi phat sinh nghia vu lién déi
boi thudng trong cac trudng hop sau: Mot 13, giita cac chil thé da thoa thuan cing lién
doi boi thuong; Hai 1a, mgt chu thé c6 13i trong vi¢c trong coi, van chuyén, quan ly, st
dung dé ngudn nguy hiém cao do bi chiém hitu, sir dung trai phép luat thi phat sinh
nghia vy bdi thudng lién d6i gitta NCH, sir dung bat hop phép v6i cha thé dang chiém
hiru, st dung ngudn nguy hiém cao d6 ding phap luat; Ba 1, nguoi khic khong chiém
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hitu, stir dung nhung c6 16i trong viéc 1lam cho ngudn nguy hiém cao do gy tai nan thi
phat sinh TNBT lién d6i gitta ngudi dang chiém hitu, st dung ngudn nguy hiém cao
d6 hop phap va ngudi cung c6 16i gy tai nan.

* Bai viét cla tac gia Pham Kim Anh vé “Trdch nhiém déan sw va ché dinh
BTTH ngoai hop dong trong B¢ ludt din sw 2005, thuc trang va gidi phdp hodn
thi¢n”, Tap chi Khoa hoc phap 1y, sé 6 ndgm 2009, tr.03-13. Trong bai viét ndy, tac gia
c6 dua ra mot sd quan diém vé van dé BTTH do ngudn nguy hiém cao do giy ra va
BTTH do nha cira, cong trinh xdy dung khac giy ra. Cu thé, tc gia cho ring;

(i) Rat khé tim thdy trong luat phap nhimg quy dinh v& viéc CSH phai bao
quan, trong gitr, van chuyén, str dung ngudn nguy hiém cao d6 nhu thé ndo. Piéu nay
dd gay ra nhiéu kho khin trong viéc giai thich va 4p dung diém 2 khoan 4 Piéu 623
BLDS 2005. Ngoai ra, trong thyc tién xét xir van c6 sy nham lan giita viéc ap dung
TNBTTH do ngudn nguy hiém cao do gy ra véi cac loai trach nhiém phat sinh tir
hanh vi trdi phap luat cua con nguoi;

(ii) Quy dinh tai Diéu 627 c¢6 nhiéu van dé chua rd rang. Viéc sir dung, quan 1y
nha ctra vo1 viéc quan ly cong trinh xay dung da hoan thanh va da dugc dua vao su
dung v6i cong trinh dang dugc xdy dung chua hoan thanh 1 nhiing vin dé c6 nhiéu
diém khéc biét. Do vy, viéc cac nha lam lut gop tat ca cac van dé c6 nhiing dic diém
khac nhau vao mét diéu luat 1a chua hop 1y.

* Bai viét cua tic gia Nguyén Xuan Quang vé “M@t sé vin dé phdp Iy vé
TNBTTH do nguén nguy hiém cao d¢ gdy ra”, Tap chi Khoa hoc phap 1y, s6 03 nim
2011, tr.34-38. Tac gia cho réng, trén thuc té, viéc nghién ctru va dp dung TNBTTH
do ngudn nguy hiém cao do gy ra van c6 sy nham 1an trong viéc x4c dinh thiét hai do
ngudn nguy hiém cao d6 gy ra v6i thiét hai do hanh vi trai phap luat gdy ra. Tac gia
cling khéng dinh viéc x4c dinh chinh xé4c thi€t hai do hanh vi trai phap luat va thiét hai
do ngudn nguy hiém cao dd giy ra c6 y nghia hét strc quan trong vé 1y luan ciing nhu
thuc tién 4p dung phap luat, dam bao tinh chinh xac, khach quan va dtng dan. Trén co
so nhitng nhan dinh ndy, tac gia da dua ra mot sé quan diém nhu sau:

(i) Ngudn nguy hiém cao d6 1a nhitng vt thé hay chit thé ton tai trong tu nhién,
x3 hoi ma trong qua trinh ton tai, hoat dong ctia nd co tiém tang gy thiét hai vé tinh
mang, tai san cho nhimg ngudi xung quanh, hay ndi mot cach khac cac ddi tuong 1a
ngudn nguy hiém cao d6 ludn ludn c6 kha ning gy nguy hai cho con nguoi va tai san.

(il) BTTH do ngudn nguy hiém cao d6 gy ra 1a mot truong hop dic thu cia
TNBTTH ngoai hop dong, & day khong co hanh vi trai phap luat gay thiét hai ma chi
c6 su kién gy thiét hai ctia nguén nguy hiém cao do trong qua trinh ton tai va hoat
dong. Vi ngudn nguy hiém cao d6 c6 kha ning tiém tang gy thiét hai bat cir luc nao
cho nhiing ngudi xung quanh. Nguy co tiém tang gay thiét hai d6 vuot khoi sy kiém
soat clia con ngudi, tirc 13 ty than cac ngudn nguy hiém cao do nay gay ra thiét hai cho
c4 nhan, t6 chirc khac ma khong phai do 18i ctia ngudi quan 1y, sir dung. Do d6, phép
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luat buoc CSH, hay ngudi duogc giao chiém hiru, st dung phai boi thuong do nguén
nguy hiém cao d6 gay ra mic du ho khong c6 hanh vi trai phap ludt va khong c6 1.

(iii) Viéc CSH chuyén giao cho ngudi khac chiém hitu, sir dung ngudn nguy
hiém cao d6 phai dugc hiéu 1a viéc chuyén giao thong qua mot giao dich. Néu giao
dich nay phu hop v6i quy dinh ciia phap luat dan sy va phap ludt lién quan thi chu thé
dugc giao phai BTTH khi ngudn nguy hiém cao do niy gdy ra thiét hai, trir truong hop
c6 thoa thuan khac. Néu CSH giao ngudn nguy hiém cao do cho chu thé khac chiém
hitu, str dung khong dung quy dinh ctua phap luét thi CSH phai BTTH.

(iv) Viéc quy dinh trudong hop loai trir TNBT theo diém a khoan 3 Piéu 623
BLDS 2005, tac gia cho rang nhu vdy 1a khong hop 1y va khong cong bang. Boi vi
nguoi bi thiét hai c6 161, du 1a 15i v6 ¥ ma sy vd ¥ dy 1a nguyén nhan dé ngudn nguy
hiém cao do gy ra thiét hai thi khong thé budc CSH, nguoi dugce giao chiém hiru, sir
dung phai bdi thuong bdi ho khong co 15i. Pong thoi, ciing khong thé ap dung doan
dau khoan 3 Piéu 623 boi thiét hai trén khong phai tu than ngudn nguy hiém cao do
gdy ra ma do hanh vi trai phap luit ctia nguoi bi thiét hai gay ra, du 1a 16i vo y. Theo
do, tac gia cho réng diém a cua khoan 3 Diéu 623 Bo luat dan su can bd cum tir “cd y’
ma chi quy dinh “thiét hai xdy ra hoan toan do 16i ctia ngudi bi thiét hai”, quy dinh nhu
vy wira thoa méan diéu kién méi quan hé nhan qua, vira dam bao sy cong bang trong
viéc chiu trach nhiém va thoa man yéu t6 ai co 156i gy ra thiét hai phai chiu trach
nhiém d6i v6i thiét hai ay.

(v) Téc gia cho rang hudng dan tai diém b va diém ¢ muyc 2 phan III NQ 03/2006
1a chua hop 1y. Tai diém b ¢6 dua ra vi du: “CSH biét nguoi dé khéng cé bang ldi xe 6
16, nhung van giao quyén chiém hiwu, sir dung cho ho ma gdy thiét hai thi CSH phai
BTTH”. Tac gia cho rang viéc vi du ndy da danh dong giita viéc giao dich lién quan dén
ngudn nguy hiém cao do voi viée sir dung ngudn nguy hiém cao d6. Tai diém ¢ c6 dua
ravi du: “Xe 6 t6 dang tham gia giao théng theo diing quy dinh ciia phdp ludt, thi bat
ngo cé nguoi lao vao xe dé tw tir va hdu qua la nguoi ndy bi thuwong ndng hodc bj chét.
Trong truong hop nay CSH, nguoi dwoc CSH giao chiém hitu, sir dung hop phdp xe 6 t6
dé khéng phai BTTH do nguén nguy hiém cao dé (xe 6 t6) gdy ra”. Tac gia ciing cho
rang, viéc dua ra vi du huéng dan tai diém c ciing khong chinh xac vi day khong phai 1a
thiét hai do ngudn nguy hiém cao do giy ra ma la thiét hai lién quan dén ngudn nguy
hiém cao d6 va thiét hai nay do chinh chu thé tu gay ra cho chinh minh, tu tudc doat tinh
mang, stuc khoé ctia minh thi ngudi doé tu chiu trach nhi€ém va thiét hai éy hoan toan do
161 ctia nguoi bi thiét hai ma khong phai ty than ngudn nguy hiém cao do gdy ra.

(vi) Viéc ap dung doan hai khoan 4 Piéu 623 BLDS 2005 phai hiéu CSH, NCH
da vi pham quy dinh ctia phép ludt trong viéc chiém hitu, sir dung ngudn nguy hiém cao
do, sy vi pham éy 1a ¢6 13, dé nguén nguy hiém cao do nay bi chiém hitu, sir dung trai
phap ludt va gay thi¢t hai.
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* Bai viét cua tac gia PO Van Dai va Lé Ha Huy Phat vé “BTTH do nha ciia,
cong trinh xdy dung khdc gdy ra”, Tap chi Khoa hoc Phap 1y, s 05/2012, tr.72-80.

Trén co s& viéc nghién ciru Quyét dinh s6 322/2011/DS-GDT ngay 28/4/2011 va
Quyét dinh s6 19/2012/DS-GPT ngay 13/01/2012 ctia Toa dan sy Toa 4n nhéan dan tbi
cao, tac gia di dua ra mot s6 quan diém vé cac van dé phap 1y c6 lién quan dén
TNBTTH do nha cira, cong trinh xay dung khac gy ra. Cu thé nhu sau:

(i) Tac gia cho rang cong trinh xay dung gay thiét hai lam phat sinh TNBTTH c6
thé 1a cong trinh xdy dung da dugc xay dung xong hodc dang duoc tién hanh xay dung.

(ii) Tac gia cho rang tiéu dé cua Diéu 627 va ndi dung ciia Piéu ludt khong c6 su
thong nhat. Theo d6, néu cin ¢t vao ndi dung thi TNBTTH chi phat sinh khi nha cira,
cong trinh xdy dung khac bi “sup dd, hu hong, sut 16”. Néu nha ctra, cong trinh xay
dung khac gy ra thiét hai nhung khong phai do sup d6, hu hong, sut 16 thi kho co thé
can cir vao ndi dung ciia diéu ludt ¢é budc CSH hodc chu thé co lién quan phai BTTH.
Tuy nhién, néu cin cr vao tén cia Piéu 627 “BTTH do nha ctra, cong trinh xdy dung
khac gy ra” thi co thé xac dinh TNBTTH trong cac truong hop khac nhau. Thuc tién
xét xir khong qua 1é thudc vao ndi dung Piu 627 ma d3 ap dung Diéu 627 phi hop v6i
tiéu dé (hay tinh than) cta nd. Dé cho thuc tién xét xir ¢ co s phap 1y vimg chic,
ching ta nén theo huéng thay d6i ndi dung Pic¢u 627 BLDS 2005 theo hudng quy dinh
nhu sau: “CSH (...) phdi BTTH do nha ctra, cong trinh xay dung khac gy ra cho nguoi,
trir truomg hop thiét hai xdy ra hoan toan do 16i ctia ngudi bi thiét hai hodic do su kién bat
kha khang”.

(iii) Trong truong hop cé su thay d6i CSH cua nha ctra, cong trinh xy dung sau
khi nha cura, cong trinh xdy dung da gy ra thi¢t hai thi viéc xac dinh CSH cii hay CSH
hién tai phai bdi thuong ciing 13 mot vin dé can ban luan. Qua hai quyét dinh dugc phan
tich trong bai viét, tac gia chi ra réng thuc tién cua Viét Nam hién nay xac dinh CSH cii
phai BTTH 1a hop 1y. Tuy nhién, néu CSH cii da chuyén di noi khac, khong con tai san
gi dé dam bao viéc bdi thudng thi s& bat loi cho ngudi bi thiét hai. Do d6, theo quan
diém cua tac gia, dé dam bao strc thuyét phuc thi khi xét xir nén dua CSH hién tai vao
trong to tung voi tu cach 1a ngudi co quyén loi, nghia vu lién quan va, trong trudng hop
khong biét CSH cii ¢ dau, CSH hién tai phdi chiu trach nhi¢m va sau khi BTTH, CSH
hién tai c6 thé truy doi CSH cii hoan tra.

(iv) Trong thyc té, hiém khi CSH tu tién hanh xdy dung trén dat ctia minh ma
thuong giao cho chu thé khac thuc hién cong viéc nay. Quyét dinh xay dung 13 cta chu
dau tu nhung cong viéc ciia ngudi thau ciing ¢6 thé anh hudng t6i nguoi bén canh. Do
d6, néu c6 thiét hai xay ra, CSH va nguoi thi cong lién déi chiu TNBTTH.

* Bai viét cta tac gia Pham Vi Ngoc Quang véi tiéu dé “Cén cé thong tw lién
tich huéng dén thi hanh quy dinh vé BTTH do nguén nguy hiém cao dé giy ra”,
Tap chi Kiém sat, s6 07/2012, tr.45-53. Day 1a cong trinh nghién ctru ca vé mit 1y luan



178

va thyc tién 4p dung cac quy dinh cua phap luat vé TNBTTH do ngudn nguy hiém cao
d0 gy ra. Trong bai viét nay, tac gia chi ra mot s van dé sau:

(1) Nguén nguy hiém cao d6 1a nhitng vat, mady modc, phuong ti¢n, ... dong vat
(thu dir) dang ton tai ma hoat dong van hanh, san Xult, van chuyén, bao quan, ...
ching ¢6 tiém an nhimg nguy co gdy ra thiét hai bat ngd dén tinh mang, stc khoé, tai
san cho nhitg ngudi xung quanh ma khong phai bao gid con nguoi ciing ¢ thé ludng
trudc va cd thé ngan chin (khong kiém soat duoc nguy co gy thiét hai). Ngudn nguy
hiém gay thiét hai phai duoc hiéu 1a chinh su hoat dong tu than (ty tai) cua no gay ra,
ma khong cé su tdc dong boi hanh vi c6 16i clia con ngudi. Vi du: xe 6 to dang van
hanh thi bj chét may, nd 16p, mat phanh, giy truc, giy cau, ... dd gay thiét hai vé& tinh
mang, suc khoé, tai san cho nguoi khéac.

(ii) Khi ngudn nguy hiém cao do gy thiét hai, TNBTTH s& phat sinh chi v6i 3
diéu kién, d6 1a: c6 thiét hai thuc té xay ra; cé su kién ngudn nguy hiém cao do gy
thiét hai trai phap luat; c6 mdi quan hé nhin qua giira su kién gy thiét hai trai phap
ludt va thiét hai thuc té xay ra.

(iii) Ngudn nguy hiém cao do chi gy ra thiét hai vé tinh mang, sirc khoé, tai
san. Riéng thi¢t hai vé danh du, nhan phém, uy tin khong thudc pham vi tdic dong cua
ngudn nguy hiém cao do.

(iv) Diéu kién vé 16i khong c6 y nghia d6i voi TNBTTH do ngudn nguy hiém
cao d6 gdy ra, tham chi ké ca khi CSH ngudn nguy hiém cao d6 khong c6 18i van phai
BTTH, trir trudng hop do phép ludt quy dinh (khoan 3 Diéu 623 BLDS 2005). Ldi cia
CSH, NCH trong TNBTTH do tai san (trong d6 c¢6 ngudn nguy hiém cao do) gy ra
chi c6 thé 12 151 vo ¥.

(v) Khi nghién ctru mot sd wvu viéc thuc té vé BTTH do ngué)n nguy hiém cao do
gdy ra, tac gia cho rang trén thuc té, ¢4 c6 sy nham 1an trong viéc xac dinh TNBTTH do
ngudn nguy hiém cao d6 gy ra khi nguoi ap dung phap luat khong phan biét dugc thiét
hai do ngudn nguy hiém cao d6 gay ra va thiét hai 1ién quan dén ngudn nguy hiém.
Khong it trudng hop ctr thiy c6 hanh vi trai phép luat ciia con ngudi gdy thiét hai, hanh
vi gy thiét hai c6 lién quan dén ngudn nguy hiém cao do 1a xac dinh thiét hai do ngudn
nguy hiém cao d6 giy ra.

(vi) Hién nay phap luat chwa quy dinh cu thé va chwa cé van ban huéng dan cu
thé diéu kién ap dung TNBTTH do ngudn nguy hiém cao do giy ra (khi ndo ap dung
TNBTTH ndi chung va khi nao 4p dung TNBTTH do ngudn nguy hiém cao d6 gy ra),
dan dén co6 nhitng cach hiéu va 4p dung phap luat khong théng nhét trén thyc té. Mic du
NQ 03/2006 c6 hudng dan van dé nay nhung con khai quat va c6 diém bat hop 1y. Do
do6, tac gia kién nghi Lién nganh céc co quan tu phap Trung wong can ban hinh Thong
tu lién tich huéng din thi hanh quy dinh vé BTTH do ngudn nguy hiém cao d6 gy ra.

* Bai viét cua tic gia Vii Thi Hong Yén véi tiéu dé “Ban vé TNBT trong
trwong hop tai san gdy ra thi¢t hai”, Tap chi Dan chu va Phap luat, s6 11/2012, tr.02-
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10. Trén co s& phan tich cac quy dinh phap ludt c6 lién quan dén diéu kién xac dinh
TNBTTH do tai san gy ra, chi thé phai chiu TNBT va nhiing kién nghi hoan thién
phép luat, tac gia chi ra nhitng van dé sau:

(i) Piéu 604 Bo ludt dan su khong thé ap dung dé xac dinh céc diéu kién phat
sinh TNBTTH do tai san gy ra, vi khong thé tim kiém dugc yéu t6 15i khi tai san - vét
vO tri, vO giac gay ra thiét hai. Do d6, TNBT trong trudong hop tai san gy thiét hai
duoc phat sinh khong can yéu t6 18i va dua trén 3 diéu kién: C6 thiét hai xay ra; Tai
san gy thiét hai xam pham dén nhimg loi ich hop phap duoc phap luat bao vé nhur st
khoé, tai san, tinh mang, danh dg, nhan phém, uy tin cta con nguoi; Co mbi quan h¢
nhan qua gitra tdc dong cua tai san va thiét hai xay ra;

(i) Tai san gy ra thiét hai va khong lién quan dén hanh vi cua con ngudi 1a
truong hop khi tai san gy ra thiét hai nhung lai khéng chimg minh duoc 18i cia bét ky
ai c¢6 lién quan. Tai san gdy ra thiét hai c6 ddc diém d6 1a tai san hitu hinh va dang chiu
su quan 1y, trong coi hay sir dung ctia nhung chu thé nhét dinh;

(ili) Khi xac dinh TNBT trong trudng hop tai san giy ra thiét hai khong can
phdi chimg minh tinh trai phap luat. Boi tinh trai phap luat dugc gan lién v6i hanh vi
ctia con ngudi va phai cé 16i;

(iv) Bé xac dinh chil thé phai chiu TNBTTH thi trudc tién phai dua trén nguyén
nhin gy ra thiét hai va két hop v6i 1y thuyét vé trach nhiém, sau d6 méi dua trén 1y
thuyét vé quyén s hitu. Néu CSH cua tai san dong thoi 1a ngudi dang quan 1y, trong
coi va str dung tai san thi du c6 16i hay khong c6 16i ciing phai chiu TNBTTH (day 1a
truong hogp TNBTTH do tai san gy ra ngay ca khi CSH khong c6 16, trir trudng hop
bat kha khang hay hoan toan do 156i cua ngudi bi thiét hai). Néu ngudi quan 1y, trong
coi va st dung tai san khong dong thoi 1a CSH cua tai san thi chi phai BTTH néu co
16i trong viéc quan 1y, trong coi va sir dung tai san (day la truong hop thuoc TNBTTH
do hanh vi c6 16i gay ra).

(v) Trén co s& nghién ciru cac quy dinh phap lut cé lién quan, tac gia cho rang
quy dinh ctia phap luat hién hanh v& TNBTTH do tai san gy ra con c6 nhiéu bat cép,
cu thé:

Thir nhat, chua phan biét dugc TNBTTH do hanh vi cua con ngudi giy ra cé
lién quan dén tai san va TNBT trong trudong hop tai san gy ra thiét hai;

Thu hai, BLDS 2005 chua xay dung dugc céc diéu kién cu thé dé xac dinh
TNBTTH trong trudng hop tai san gy ra thiét hai, nén chua c6 su thong nhat vé ndi
dung trong cac truong hop BTTH do tai san giy ra nhu: Khong ré van dé c6 15i hay
khong c6 18i ciia CSH khi cdy cdi, stic vat, nha cira, cong trinh xdy dung khac giy ra
trong khi Piéu 623 quy dinh cy thé TNBTTH do ngudén nguy hiém cao d6 giy ra
khong can yéu t6 16i; Khong quy dinh vé truong hop loai trir TNBTTH do cay cbi giy
ra néu thiét hai xdy ra do su kién bat kha khang gidng nhu quy dinh d6i véi thiét hai do
nguén nguy hiém cao d0, do stc vt va do nha cua, cong trinh xdy dung khac giy ra;
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Thir ba, BLDS 2005 chua quy dinh sy khac biét vé TNBTTH khi tai san la
dong san hay bat dong san gy ra. Khi tai san 1a bat dong san gy ra thiét hai, thi hau
nhu khong chiu sy tdc dong cia con ngudi va cach thic trong coi, sir dung chiing ciing
don gian nén khong can dit ra 16i cua nguoi dang quan 1y trong coi, sit dung ching.
Dbi v6i tai san 1a dong san, thi vai trd ctia nguoi quan 1y, trong coi va sir dung rat quan
trong. Do vdy, khi tai san 1a dong san gy thiét hai thi mdi can xét dén nghia vu ching
minh khong cé 16i clia nguoi chiu trach nhiém quan ly, trong coi va sir dung tai san,
sau d6 moi xét dén TNBTTH cua CSH tai san 1a dong san;

Thir tir, BLDS 2005 chwa xac dinh cu thé chu thé phai BTTH khi tai san gdy ra
thiét hai;

Thir nam, BLDS 2005 d3 thu hep pham vi diéu chinh cua phép luat trong truong
hop quy dinh vé ddi twong tai san gy ra thiét hai va con giéi han thiéu can ct vé kha
ning tai san co thé gay ra thiét hai. Cac quy dinh cta phap luat hién hanh con thiéu
quy dinh c6 tinh chat chung nhét cho tit ca céc truong hop khi dbi tuong gdy ra thiét
hai 14 tai san, ma khong phai 1a hanh vi trai phap luat va c6 156i ctia con ngudi. Méi co
4 truong hop tai san gy ra thiét hai duoc diéu chinh dé 1a stc vat, cay cdi, nha cia,
cong trinh xdy dung va ngudn nguy hiém cao do ... néu ga, vit, chim, rin, ong nuoi ...
gy ra thi¢t hai thi TNBTTH s€ dugc &p dung dua trén cdn cir nao, trong khi ching
cling chinh Ia tai san. Ngay trong tung truong hop da dugc quy dinh trong Bo luat Dan
su, thi ndi ham cua diéu ludt cling chua diéu chinh d?ly du nhiing nguyén nhan ma tai
san gy ra thiét hai. Pidu 626 quy dinh khi cdy cbi d6, giy gay ra thiét hai vay khi qua
trén cdy chin rung ... thi c6 ap dung diéu ludt niy hay khong? Tuong ty ddi voi truong
hop TNBTTH do nha ctra cong trinh xdy dung sup, 16, d6 gy ra thiét hai ma khong
diéu chinh van dé nha nghiéng, nha gy lin nit ca nha lién k& thi c6 thudc sy dicu
chinh ctia diéu ludt nay khong?;

Thir sdu, can c¢6 co ché hd tro dé bao vé ngudi bi thiét hai khi tai san giy ra
thiét hai 1a tai sdn vo chu hay tai san gy ra thiét hai do sy kién bét kha khang.

* Bai viét cua tac gia Bui Thi Thanh Hang va P& Giang Nam vé “TNBTTH do
tac dong cua tai san gdy ra dwdi nhin so sanh”, Tap chi Luat hoc, sd 03 nam 2013,
tr.61-72. Trong bai viét nay, tac gia di vao nghién ctru so sanh phap luat vé BTTH do
tac dong cua tai san gdy ra trong phap luat cia M¥, Phap, Pirc, Chau Au véi Viét
Nam. Thong qua bai viét ndy, tic gia néu ra mot s6 van dé co ban sau:

(i) TNBTTH do tac dong cua tai san gy ra la thudt nglr chua dugc sir dung mot
cach tryc tiép trong BLDS 2005 song “bong dang” cua ché dinh nay c6 thé dugc tim
thiy trong mot sé quy dinh tai cac didu 623, 624, 625, 626, 630. Tuy nhién, nhitng quy
dinh ndy chua mang tinh bao quat va khong rd rang vé co sé xac dinh TNBT, vi vy
dan dén viéc kho 4p dung cac quy dinh nay trong thyc tién;

(ii) Nghién ctru cac quy dinh v& TNBTTH do tac dong cla tai san gy ra trong
phap luat cia Hoa Ky, Cong hoa Lién bang Puc, Cong hoa Phap va 2 du thao dé xuét
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ctia Chau Au cho thdy du céc qudc gia ndy c6 dua ra nhimg mo hinh phép 1y khéc biét,
ciing nhu co s¢ khac nhau cho cac mé hinh ¢6 nhung dudng nhu cac qubc gia déu tién
theo xu huéng chung 14 tim céch bao v¢ tot hon quyén lgi cta nguoi bi thi¢t hai thong
qua ché dd trach nhiém nghiém ngdt ma trong tdm cua nd la khong can chung minh
yéu t6 15i; hay trong mot sd truong hop han ché hon 1a dao nguoc nghia vu chimg
minh khong co 13i ctia ngudi phai bdi thudng. Do ciing chinh 1a xu hudng phat trién
ctia phap luat v& BTTH cua Viét Nam.

(iii) Phap luat Viét Nam vé TNBT thiét hai do tac dong cua tai san giy ra tuy
con nhiéu thiéu sot nhung vé co ban, cic quy dinh nay kha hoan chinh vé ndi dung va
ciing chi ra dugc hau hét céc trudng hop BTTH do tic dong cua tai san gy ra - céc
truong hop ma TNBTTH duogc xac dinh khong dia trén yéu t6 15i hay con goi 1a trach
nhi¢ém nghiém ngat dugc cac quéc gia va hai dy an luat cta Chau Au stur dung & céc
mirc d6 khic nhau. Tir d6 cho thdy, thiéu sot co ban ciia cac quy dinh trong BLDS
2005 1a & céu tric cla no;

(iii) Nha nudc nén som stra d6i BLDS 2005 theo huéng sau:

Thir nhat, @51 voi nhimg thiét hai do tdc dong cia tai san gy ra, can 4p dung
ché d6 trach nhiém duya trén tinh chit nguy hiém ma tai san mang lai - ché d6 trach
nhiém khong can 161;

Thir hai, ching ta can sir dung thudt ngit chung dé bao quat cac truong hop ap
dat trach nhiém nghiém ngat doi véi “ngu(“)n nguy hiém cao d6”, “stic vat”, “cong trinh
xdy dung” d6 1a “ngudn nguy hiém”. Boi 18, néu str dung bang céch liét ké nhu Bo luat
dan su hién hanh, chic han khong thé ké hét nhitng ddi twong nay. Tuy nhién, néu sir
dung bang thudt nglr “tai san” thi duong nhu lai qua rong do pham vi tai san khong
ngimg dugc md rong cing véi sy phét trién ciia xd hoi va s& co nhiéu loai tai san ma
néu ap dit TNBTTH do tac dong cua tai san thi s& gip nhiéu kho khin nhu cac loai tai
san tri tué;

Thir ba, can xdy dung cu tric chung cia TNBTTH néi chung va TNBTTH do
tac dong cta tai san theo ciu tric chung - riéng hay bao quét - cu thé; bai cau triic nay
mot mat ddm bdo tinh an toan phdp ly, mot mat dam bdo stic séng lau bén cho Bo luat
dan sy trong twong lai. Do vay, khi stra d6i BLDS 2005, mic du van dua trén nguyén tic
TNBTTH ngoai hop dong dwa trén 16i nhung d¢é dam bao su phan dinh rd nguyén tic
trén voi ché do trach nhiém nghiém ngit, chung ta c6 thé thiét ké phan TNBTTH ngoai
hop dong trong Bo luat dan sy méi thanh 3 muc nhu sau:

Muc 1: Nhitng nguyén téc chung vé INBTTH ngoai hop déng.

Muc 2: Trach nhiém nghiém ngat.

Muc 3: Trach nhiém san pham.

* Bai viét cua tac gia Hoang Pao va Vii Thi Lan Huong vé “Yéu té 16i trong
TNBTTH ngoai hop dong”, Tap chi Nghién ctu 1ap phap, s6 13, thang 7/2013, tr.34-

40. Pay 1a cong trinh nghién ctru chuyén sau vé van dé 161 khi xem xét cac dicu ki¢n
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phét sinh TNBTTH do ngudn nguy hiém cao d6 gy ra. Trong bai viét ndy, tac gia dua
ra mot sd quan diém ciia cac nha nghién ctru, dong thoi dua ra quan diém c4 nhan vé
van dé 16i trong TNBTTH do ngudn nguy hiém cao do gy ra. Pong thoi, tac gia ciing
di vao nghién ctru mot sé vu viéc cu thé dé chi ra nhilng diém bat cap trong quy dinh
ctia phap luat va thyc tién ap dung. Qua cong trinh nghién ctru ndy, c¢6 thé nhan thay
mot s6 quan diém ndi bat cia tac gia sau:

(i) TNBTTH do ngudn nguy hiém cao d6 gy ra phat sinh do tu than sy hoat
dong cua ngudn nguy hiém cao d6 gay ra, hoan toan khong co6 15i cuia bt ky chu thé
nao. Quan diém nay duogc 1y giai bai mot sé 1y do sau:

Thir nhat, BTTH do ngudn nguy hiém cao d6 giy ra dugc hiéu 1a tu than su
hoat dong cua ngudn nguy hiém cao d6 ma khong phai bdi thuong nhimg thiét hai chi
lién quan dén ngudn nguy hiém cao do (thiét hai do hanh vi c6 18i ctia con nguoi gy
ra);

Thir hai, 1561 ludn gin voi hanh vi ¢6 ¥ thirc ciia mot con ngudi cu thé. Do do,
khong thé xem xét van dé 1561 ctia mot loai tai san khi no gdy ra thiét hai;

Thir ba, viéc khong bat budc diéu kién 16i s& gop phan bao vé quyén, loi ich
hop phap ctia cac chu thé bi thiét hai. Ngudn nguy hiém cao do ludn tiém an nguy co
gy thiét hai ma con nguoi khé kiém soat mot cach tuyét ddi. Néu trudong hop nao
ngudn nguy hiém cao d6 gy ra thiét hai ciing can c6 15i ctia chi thé thi da gian tiép
bac bo quyén doi BTTH cua nguoi bi thiét hai. Ngoai ra, viéc quy dinh khong can diéu
kién 156i s& gop phan nang cao tinh than trach nhiém ctia CSH, ngudi dugc giao quyén
chiém hiru, st dung ngudn nguy hiém cao do;

(ii) Pé 1am phat sinh TNBTTH do ngudn nguy hiém cao d6 giy ra chi can 3 diéu
kién, do6 1a: co6 thi€t hai xdy ra; c6 vi€c gay thié€t hai trai phap luat; c6 mbi quan hé nhan
qua giira su hoat dong ctia ngudn nguy hiém cao do voi thiét hai xay ra. Chi khi khong
¢ 16i cuia bat ky cha thé ndo, hoan toan do tu than hoat dong ctia ngudn nguy hiém cao
do gay thiét hai thi 6 mai 1a TNBTTH do ngudn nguy hiém cao d6 giy ra;

(iii) Cum tir “ca khi khong c6 16i” din dén nhiéu cach hiéu khac nhau. Cum tir
ndy c6 thé duoc hiéu 1a vin c6 yéu td 151 ton tai trong truong hop ngudn nguy hiém
cao d6 gdy thiét hai. Dé tao cach hiéu chung thong nhat trong moi trudong hop, nén sira
khoan 3 Piéu 623 BLDS 2005 theo hudng bo cum tir “ca khi khong c6 15i” thay vio
do 1a “do tu than sy hoat dong cua nguén nguy hiém cao do gay ra”. Cu thé: “CSH,
ngudi duoc CSH giao chiém hitu, sir dung ngudn nguy hiém cao do phai BTTH do tu
than su hoat dong ctia ngudn nguy hiém cao do gay ra”;

(iv) Pé dam bao cach hiéu thong nhat vé ban chat cia TNBTTH do ngudn nguy
hiém cao d6 gy ra, dam bao sy khach quan ding dan khi ap dung phap luat nén bo
hoan toan diém a khoan 3 Piéu 623 va diém ¢ muc 2 phan III NQ 03/2006/NQ-HDTP
vé mién TNBTTH trong trudong hop “thiét hai xay ra hoan toan do 16i ¢d ¥ cua nguoi
bi thiét hai”. Boi 18 khi thiét hai xay ra do 15i ctia bat ky cha thé ndo (CSH; nguoi duge
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giao chiém hiru, st dung; nguodi bi thi¢t hai; ngudi tha ba ...) thi d6 khong con la
TNBTTH do ngudn nguy hiém cao d6 giy ra nita ma d6 1a TNBTTH do hanh vi tréi
phap lut, c6 16i gy ra. Liic niy can cu 4p dung dé xac dinh TNBT la Diéu 604 va
Diéu 617 ma khong phai Dicu 623 B luat dan su.

(v) Viéc gdy thiét hai trong tinh thé cap thiét chi co thé 1a do hanh vi c6 chu
dich, 1a két qua cua su lya chon co6 tinh toan cua con nguodi. Chinh vi vay, ban than
ngudn nguy hiém cao d6 khong thé gy thiét hai trong tinh thé cap thiét. Boi 18, ngudn
nguy hiém cao d6 chi 13 nhitng vat vo tri, vo giac, khong thé nhan biét dugc “mot nguy
co dang thuc té de doa loi ich cta Nha nude, cta to chuic, quyén, lo1 ich chinh déang
cua minh hoac cua nguoi khac” dé c6 thé tinh toan lya chon céach “gay mot thi¢t hai
nhé hon thiét hai can ngin ngira”. Do d6, khong can va ciing khong nén nhic lai
trudong hop duwoc mién trir nay trong TNBTTH do ngudn nguy hiém cao do gy ra dé
tranh nham 14n trong viéc phan biét TNBTTH do ngudn nguy hiém cao do gy ra voi
TNBTTH do hanh vi ciia con ngudi c6 lién quan dén ngudn nguy hiém cao do;

(vi) Kién nghi sira d6i Diéu 623 theo huéng gop khoan 2 vao khoan 3: “CSH,
ngudi duoc CSH giao chiém hitu, sir dung ngudn nguy hiém cao do phai BTTH do tu
than hoat dong ciia ngudn nguy hiém cao d6 giy ra, tir truong hop thiét hai xay ra do
su kién bat kha khang”.

* Bai viét cua tac gia Nguyén Thi Minh Phuong voi tiéu dé “Ban vé TNBTTH
do nha cira, cong trinh xdy dung khdc gdy ra theo Piéu 627 BLDS 2005, Tap chi Toa
an nhan dan, s6 15, thang 8/2013, tr.11-13 va tr.34. Pay 13 cong trinh di vao nghién ctru
1am 16 thyuc tién 4p dung quy dinh nay khi giai quyét tranh chap va nhimg bét cap da nay
sinh trong thyc tién. Thong qua bai viét nay, tac gia thé hién mot s6 quan diém nhu sau:

(i) Quy dinh tai Piéu 627 Bo luat dan sy chua thyc su rd rang. Boi vi theo quy
dinh tai diéu nay, thi khong phai moi thiét hai do nha ctra, cong trinh xdy dung khac
gy ra déu dugc bdi thudng, ma chi nha cira, cong trinh xdy dung khac “bi sup do, hu
hong, sut 16” mdi duge bdi thuong. Pong thoi, voi viée st dung thudt ngir “néu dé”,
ching ta c6 thé hiéu viéc “gdy thiét hai cho ngudi khac” do nha cira, cong trinh gay ra
xudt phat tir ¥ chi chi quan, mong mudn cua CSH, nguoi duoc CSH giao quén 1y, st
dung thi méi phat sinh TNBTTH. Vay, néu thiét hai khong phai do ¥ chi chu quan cta
CSH, nguoi duge CSH giao quan 1y, str dung thi c6 phat sinh TNBTTH khong?;

(ii) V& chu thé chiu TNBTTH: Vi xuit phat ddy 1a quan hé ddi vat, do vay,
trach nhiém phai gin lién v6i tai san. V6i quy dinh hién nay tai Diéu 627 Bo luit dan
su dd dan dén nhiéu cach hiéu va thuc té da ton tai 2 quan diém khac nhau:

Quan diém thtr nhdt cho rang CSH hién tai phai chiu TNBTTH khi thiét hai xay
ra va phat sinh tranh chap.

Quan diém tht hai cho réng TNBTTH thudc vé CSH tai thoi diém xay dung.

Theo quan diém cia tac gia bai viét, nha lam luat can quy dinh trach nhiém lién
d6i gitta chii don vi thi cong voi chil dau tu cong trinh xay dung va don vi thiét ké cong
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trinh. Vi chu dau tu 1a nguoi bo tién dau tu xay dung, nhung trén thuc té chua chéc ho
da biét dén k¥ thuat, thiét ké cong trinh nhu thé nao va ho ciing khong phai 1a nguoi tryc
tiép thi cong. Moi van dé lién quan dén thiét ké va xay dung cong trinh thudc vé don vi
thiét ké va sau cung 1a don vi thi cong cong trinh. Do d6, phap luat can quy dinh trach
nhiém cta don vi thi cong cong trinh va don vi thiét ké cong trinh khi thiét hai phat sinh
tir cong trinh lién quan quan, dé san sé trach nhiém, nang cao ¥ thirc thuc hién cong viéc
cua chu xay dung cong trinh va don vi thiét ké; han ché thép nhét rii ro cho cong trinh
xay dung va cho cac CSH tai san khac lién quan;

(iii) Can phai stra d6i, bd sung Piéu 627 BLDS 2005 cho phu hop véi thuc tién
cudc sbéng, khong nén liét ké cac truong hop giy thiét hai ctia cong trinh xay dung nhu
hién nay, ma nén quy dinh mé rong cha thé chiu TNBTTH lién quan dén viéc gy thiét
hai trong qua trinh quan 1y, st dung, xay dung ..., cu thé: “CSH, nguoi dwoc CSH giao
quadn 1y, sir dung nha cira, cong trinh xdy dung, nha thau thi céng cong trinh, nha
thiu thiét ké cong trinh phdi BTTH, néu nha cira, cong trinh xdy dung d6 gdy thiét
hai cho nguoi khac, trie truong hop thiét hai xay ra hoan toan do 16i cia nguoi bj thi¢t
hai hodc do su kién bdt kha khang”.

* Bai viét cua tac gia tac gia Nguyén Van Hoi vé “BTTH do tai sin ciia Nha
nwée gdy ra”, Tap chi Dan cha va Phap ludt, S6 chuyén dé thang 8/2014, tr.116-127.
Pay 1a cong trinh nghién ctru mot cach co ban van dé BTTH do tai san ctia Nha nudc
gdy ra. Trong bai viét ndy, tac gia tap trung nghién ciru 4 van dé:

Mgt la, danh gid thyc trang BTTH do tai san cia Nha nudc gay ra thong qua
nhitng vu viéc cu thé di va dang gy buc xac trong dy luan xa hdi, dugc dang tai trén
cic phuong tién thong tin dai ching. Qua d6, tic gia khang dinh nhitng ndi dung co
ban nhu: (i) Hién nay, vin d& BTTH do tai san cua Nha nudc gy ra van duoc diéu
chinh boi cac quy dinh v& BTTH ngoai hop dong trong BLDS 2005; (ii) Phap luat
chua ¢6 quy dinh rd rang vé viéc xac dinh trach nhiém cua co quan quan Iy tai san Nha
nude, di dén viéc khi thiét hai xay ra, cac co quan Nha nudc tim du moi 1y do dé trén
tranh trach nhiém; (iii) Viéc giai quyét van dé BTTH con cham chap va chua dam béao
duoc nguyén tic bdi thuong kip thoi nhu Piéu 605 BLDS 2005 di quy dinh; (iv) Hau
hét cac trudong hop tai san Nha nudc giy thiét hai, cac co quan Nha nudc thuong dit ra
van dé hd tro nguoi bi thiét hai va né tranh khai niém BTTH; (v) Rat nhiéu truong hop
tai san cua Nha nudc gy thiét hai nhung khong thé xac dinh dugc TNBTTH ciing nhu
van dé hd tro.

Hai la, tic gia di vao nghién ciru phap ludt cua mot s nudc vé van dé BTTH
do tai san ctia Nha nudc giy ra. Trong d6, tic gia chi ra rang phap luat cua céc nudc
déu c6 quy dinh cu thé vé trach nhiém cta Nha nudc ciing nhu cua céc co quan Nha
nudc khi tai san ctia Nha nudc gy thiét hai. Nhitng quy dinh ndy cé thé nim trong
Luat bdi thuong cua Nha nudc hodc nam trong quy dinh cua B luat dan su.
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Ba la, tac gia di vao phan tich mbi quan hé gitta CSH va chii thé quan ly, st
dung tai san ctia Nha nudc trong vigc BTTH do tai san cua Nha nudc giy ra. Qua
phén tich, tic gia khang dinh: “khi tai san cua Nha nudc do cac co quan, to chirc, don
vi duoc giao quan 1y, st dung ma gy thiét hai thi Nha nudc van phai chiu TNBTTH
cho nguoi bi thi¢t hai. Tuy nhién, cidc co quan dugc giao quan ly, st dung s€ thay mat
Nha nuge dé boi thuong trudc, sau d6 trach nhiém s€ dugc xem xét dén ting c4 nhan
¢6 trach nhiém cu thé”.

Bon la, tac gia chi ra sy can thiét phai bd sung quy dinh v& BTTH do tai san
ctia Nha nudc gy ra trong Luat TNBT ctia Nha nuéc. Dé khang dinh sy can thiét nay,
tac gia di vao phan tich hai vAn dé: (i) Phéap lut hién hanh chua dwa ra duoc co s¢ dé
giai quyét van d& BTTH do tai san ctia Nha nudc gy ra; (i) Viéc bd sung quy dinh vé
BTTH do tai san cua Nha nudc gy ra trong Luat TNBT ctia Nha nudc c¢6 nhiéu
nghia ca vé 1y luan va thyc tién.

1.4. Sach chuyén khio

1.4.1. Cubn sach cua tac gia Nguyén Manh Bach voi nhan dé “Nghia vu din sw
trong ludt ddan sw Viét Nam”, Nxb Chinh tri Qubc gia, Ha No1, 1998. Pay la cong
trinh nghién ctru téng hop cac quy dinh cua Bo luat dan sy ndm 1995 vé nghia vu dan
su. Cudn sach bao gom 3 phan, trong d6, tac gia danh ca phan 3 dé nghién ctu vé
trach nhiém dan sy ngoai hop dong. Tai phan III, muc II ciia phan 3, téc gia nghién
ctru vé 15i trong trach nhiém do tic dong cua cac vét (bao gdm cong trinh kién truc,
cay cbi, stic vat va cac vat vo tri khic ma viée st dung tao ra mdt nguén nguy hiém
cao d0). Thong quan phan ndy, tac gia thé hién mot sé quan diém vé BTTH do tai san
gy ra nhu sau:

(i) Trach nhiém vé cac thiét hai do cac cong trinh kién tric sup d6 gay ra:

Vé vin dé ngwoi chiu trach nhiém, tic gia cho rang ngudi chiu trach nhiém
phai 1a CSH, bat luan 1a ngudi dy c6 truc tiép trong nom hodc dd giao cho ngudi khac
quan 1y hay da cho thué. Quan diém nay duogc tac gia giai thich nhu sau:

Thir nhdt, néu ngudi quan 1y phai chiu trach nhiém thi s& trai véi nguyén tic cua
su uy quyén: ngudi dugc uy quyén chi hanh dong thay thé cho nguoi uy quyén, hau
qua vé cac hanh vi clia ngudi duoc uy quyén dbi v6i nguoi thir ba do ngudi uy quyén
phai ganh chiu. Néu ngudi duoc uy quyén pham 16i trong khi thi hanh sy uy quyén, thi
ho phai chiu trach nhiém riéng v6i ngudi uy quyén;

Thir hai, néu ngudi thué phai chiu trach nhiém s& trai voi nguyén tic cia hop
ddng thué nha: Theo Diéu 491 B luat dan sy 1995, bén cho thué (CSH) c6 nghia vu
bao dudng, stra chita nha, néu khong bao dudng, stra chita ma gay thiét hai thi phai boi
thuong. Nhu vdy néu vi thiéu bao dudng, stra chita ma cong trinh kién tric bi sup do
gay thiét hai cho nguoi khéc, thi d6 1a trach nhiém cua CSH.

Vé diéu kign trdach nhigm, chi can 3 diéukién sé& phat sinh TNBTTH d6 la:

Thir nhat, thiét hai phai do nha cira hay cong trinh xdy dung khéc giy ra;
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Thir hai, thiét hai phai do sy sup do, hu hdéng, sut 16 cua mdt cong trinh kién
triic gdy ra; su sup 0, hu hong nay khong can phai 14 toan bo: mdt birc tudng, mot dng
khoi bi sup do, hu hdéng cling du;

Thir ba, ngudi bi thiét hai phai din chung sy thiéu tu bd hay mot khuyét diém
trong xdy dung. Ttc 1a phai dan chimg mot 16i; 16i d6 co thé 1a cua cha nha, ctia ngudi
thué hay ctia kién tric su, nha thau xdy dung. Mot khi 161 nay da duoc ching minh, thi
CSH duong nhién phéi chiu trach nhiém du ban than minh khong pham 16i nao ca.

(ii) Trach nhiém vé cac thiét hai do cay c6i dd, giy gay ra:

Vé chii thé chiu trach nhiém: CSH cay c6i phai chju TNBTTH. Tuy nhién can
phéan bi¢t nhu sau:

Cay cbi trong trong cong vién, 1& dudng, cac noi cong cong khac 13 tai san xa hoi
chu nghia, thuc quyén sé hitu toan dan do Nha nuéc quan 1y, do d6 ngudi chiu trach
nhiém vé thiét hai gay ra boi su dd, gdy 1a Nha nude, cu thé 1a co quan Nha nudc quan 1y
cic cong vién va cdy xanh. Va nguoi bi thiét hai c6 thé doi bdi thudng cin cir vao Diéu
623 B0 luat dan sy (BTTH do cong churc, vién chirc nha nudc gay ra);

Cay cbi trong trén dat do tu nhan c6 quyén st dung thudc quyén s& hitu cua tu
nhan, do d6 CSH phai chiu trach nhiém néu do thiéu tu bé ma gy cbi bi d6 gy gy
thi¢t hai cho nguoi khéac.

Vé diéu kién phdt sinh trach nhi¢m:

Thir nhdt, thiét hai phai do cay cdi do, gy gy ra;

Thir hai, phai c6 16i ctia CSH.

(iii) Trach nhiém vé céc thiét hai do siic vat va cac vat 13 ngudn nguy hiém
cao d¢ gay ra:

Vé ngwoi chiu TNBT: V& co ban, tic gia xac dinh chi thé chiu trach nhiém phu
hop véi quy dinh cua BLDS 2005. Tuy nhién, tac gia dat ra truong hop tai san phai
dang ky quyén s hitu dugc ban cho nguoi khac ma chua hoan thanh tha tuc diang ky
thi tai san van thudc s& hitu cia nguol ban. Tuy nhién, nguo1 mua mac du chua dugc
chuyén quyén sé hiru mot cach chinh thirc, nhung ngudi ndy di dugc CSH giao cho
chiém hiru, str dung do vt nén phai chiu trach nhiém vé thiét hai do dd vat gay ra;

Vé cdc diéu kién trach nhiém: TNBTTH phat sinh khi c6 du 3 diéu kién: phai
c6 mot vat; phai c6 mot tac dong cua vat; tac dong cua vat phai 1a nguyén nhan cua sy
thiét hai.

Theo y kién cua tac gia thi trach nhiém do tac dong cua cac vat dat can ban trén
mot 13i trong viéc canh giit: ngudi CSH hay NSD c¢6 nghia vu trong coi stc vt hay doi
vat, d6 1a nghia vu thanh qua. Khong duoc dé con vat hay d6 vat thoat khoi sy ché ngu
ctia minh. Do d6 khi con vat hay dd vat thoat khoi sy ché ngy ctia ngudi canh gitr va
gdy thiét hai, thi nguoi trong coi da khong thi hanh nghia vy, tirc 1a pham 161, 16i trong
viéc trong coi (vi khong thi hanh mot nghia vu du ludt dinh hay udc dinh déu céu
thanh mot 161).
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1.4.2. Cudn sach chuyén khao vé “Ludt BTTH ngoai hop dong Viét Nam -
Bin dn va binh ludn bdn dn”, TS D6 Vian Dai, Nxb Chinh tri quéc gia, Ha Noi -
2010. Pay 1a cudn sach nghién ctru mot cach co hé thdng cac ban an c6 lién quan dén
BTTH ngoai hgp déng. Trong do, tac gia chon loc cac ban an da dugc cong bo dé
nghién ctru va phan tich, danh gia quan diém cua Hoi dong xét xir. Trén co sO viéc
phén tich, danh gia 46, tac gia dua ra quan diém ca nhan vé cac van dé 1y luan va thuc
tién co lién quan. Trong cudn sach ndy, tac gia di vao phan tich mot sé ban an c6 lién
quan dénvin d& BTTH do tai san gdy ra, cu thé nhu sau:

Vé BTTH do siic vit gdy ra

Tic gia nghién ctu 03 ban 4n c6 lién quan bao gdom: (i) Ban an s
100/2005/DSPT ngay 07/6/2005 cia Toa an nhan dan tinh Tra Vinh; (ii) Ban 4n sd
191/2005/DSPT ngay 19/8/2005 cta Tda an nhan déan tinh Vinh Long ; (iii) Béan an s6
222/2007/DSPT ngay 02/8/2007 cua Toa &n nhan dan tinh Kién Giang. Thong qua viéc
phan tich quan diém cua Hoi dong xét xir trong 03 vu 4n ndy, tic gia cho rang: “Ching
ta cang thong thoang trong viéc van dung khai niém stc vat thi ching ta cang tao diéu
kién cho nguoi bi thiét hai duoc bdi thuong va nang cao trach nhiém ctia CSH”. Ngoai
ra, tc gia ciing trich dan khai niém “suc vat” trong Gido trinh Luét dan sy cua Hoc vién
Tu phap (Nxb Cong an nhan déan, 2007, tr.486), trong Tir dién Tiéng Viét (Nxb Phuong
Dong, 2007, tr.799) va trong cudn Binh luan khoa hoc BLDS 2005 (do PGS.TS Hoang
Thé Lién chi bién, Nxb Chinh trj quéc gia, 2009, tap II, tr.784). Qua do, tac gia cho
rang khai niém suc vat dugc néu trong cic cong trinh d6 qua hep, khong bao quat hét
cac loai suc vét c6 thé gay thiét hai.

Vé BTTH do céng trinh xdy dung giy ra

Tac gia nghién ctu va binh luan Quyét dinh s 47/2008/DS-GPT ngay
25/3/2008 ctia Toa dan sy Toa an nhan dan tdi cao. Thong qua viéc nghién ciru Quyét
dinh nay, tac gia di vao phan tich cac yéu td co lién quan nhu: thiét hai, nguyén nhin
cta thiét hai, co s& phap 1y cho viéc bdi thudng, cin ctr phat sinh TNBT, chu thé boi
thuong. Pong thoi cling gan nhitng tinh tiét cua vu viéc vao viéc phan tich quy dinh tai
Diéu 627 BLDS 2005. Qua do, tac gia ciing néu ra nhimg van dé can quan tim do6 1a:
(i) truong hop nha cira, cong trinh xdy dyung thudc s hitu ctia nhiéu nguodi hodc do
nhiéu ngudi c¢6 quyén quan 1y, s dung thi ho phai lién déi bdi thuong; (i) néu trong
khoang thoi gian thay d6i CSH ma tai san gay thiét hai thi ai phai bdi thuong.

Vé BTTH do nguon nguy hiém cao dé gy ra

Tac gia nghién ctru 03 ban an va Quyét dinh c6 lién quan bao gdom: (i) Ban an
s6 408/2006/DS-PT ngay 27/4/2006 ciia Toa an nhan dan Thanh phd H6 Chi Minh; (ii)
Quyét dinh s6 19/HS-UBTP ngay 16/4/2002 ctia Uy ban Tham phan Tda 4n nhan dén
tdi cao; (iii) Quyét dinh s6 91/2006/DSPT ngay 25/4/2006 cta Toa 4n nhan dan thanh
phd Ha Noi. Qua viéc phan tich, danh gia cdc ban an va quyét dinh trén, tac gia cho
rang: thiét hai xay ra phai do sy hoat dong cua ngudn nguy hiém cao d6 gay ra, khong
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do 10i cua ai; khong can hanh vi trai phap luat va 16i; khi quy trach nhiém dan sy thi
ching ta phii xac dinh tu cach chu thé vao lic xay ra tai nan, gidi phap nay thuyét
phuc va dang dugc phét trién. Ngoai ra, tac gia ciing cin clr vao cac tinh tiét ciia vy
viéc va quyét dinh cua Toa 4n ma dua ra nhimg danh gia, binh ludn vé cic ndi dung
thugc Diéu 623 BLDS 2005.

1.4.3. Cudn sach chuyén khao vé “TNBTTH do tai sin gdy ra theo phdp luit
din sw Viét Nam”, TS Tran Thi Hué (chu bién), Nxb Chinh tri - Hanh chinh, Ha Noi -
2013. Pay 1a cudn sach dd ké thira hau hét cac ndi dung trong dé tai khoa hoc cap
trudong voi nhan dé “Trdch nhiém dén sw do tai san gdy thiét hai - Vin dé Iy lugn va
thue tién”, bao vé nam 2009, do TS Tran Thi Hué lam chu nhiém dé tai. Cudn sach
bao gébm 3 phan v&i 11 chuwong. Phan I di vdo nghién ctru nhitng van dé 1y luan vé
TNBTTH do tai san gy ra. Phan II di vao nghién ctu tryc trang quy dinh cua phép
luat Viét Nam v& BTTH do tai san gdy ra. Phan III dua ra mot s6 dinh huéng hoan
thién quy dinh cta phap ludt vé BTTH do tai san gy ra. C6 thé thiy, day la cong trinh
nghién ctru tong thé v& van dé BTTH do tai san giy ra. Trong do, voi phan 1y luén,
cubn sach di khai quat nhitng vin dé co ban nhu: Khai quat v& TNBTTH ngoai hop
ddng; Khai niém TNBTTH do tai san gy ra; Tinh dic thi cua TNBTTH do tai san
gy ra; Y nghia quy dinh cta phap luat vé TNBTTH do tai san gdy ra; Khai quat quy
dinh phap luat Viét Nam va mot sd nudc trén thé gigi vé TNBTTH do tai san gy ra.

Voi phén thyuc trang, cudn sach da tap trung nghién ctru vé cac ndi dung co ban
nhu: Diéu kién phat sinh TNBTTH do tai san gy ra; Chu thé chiu TNBTTH do tai san
gy ra; Cac trudng hop BTTH do tai san gy ra trong BLDS 2005 (Piéu 623, Piéu
625, Piéu 626, Piéu 627). Ngoai ra, cuén sach ciing tap trung lam rd TNBTTH do tai
san chung cua vo chong gy ra; Mot sd van dé vé thu tuc giai quyét tranh chip va thi
hanh 4n v& BTTH do tai san gay ra.

Trong phan III, cudn sach da dé xudt nhitng kién nghi hoan thién quy dinh phap
luat nhu: Khai niém TNBTTH do tai san giy ra; Diéu kién phat sinh trach nhi¢m do tai
san giy ra; Cac truong hop cu thé v& BTTH do tai san giy ra va cac quy dinh khéc c6
lién quan (li¢t ké céc loai tai san gay thiét hai, tai san cuia Nha nudc gay thi¢t hai, ...)
2. Mot s cong trinh khoa hgoc nwoc ngoai

1. Tac pham “Liability in Roman Law for damage caused by Animals” cia tac
gia D.I.C Ashton — Cross, (Ngudn: The Cambrigde Law Journal, Vol. 11, No 3 (1953),
tr. 395 — 403).

Trong tac pham ndy, tac gia da phan loai dong vét theo hai nhom: (i) Pong vat
hoang da: nhiing dong vat thudc loai nay luén mang thudc tinh hoang da hodc duogc
sinh ra trong mdi trudng hoang di, thong thuong khong thudc sé hitu cta béat ky cha
thé ndo. Tuy nhién, néu thudc sé hiru cta chu thé nao d6, thi cha thé do phai chiu trach
nhiém phap 1y lién quan téi bat ky thiét hai nao do dong vat hoang da gay ra; (ii) Pong
véat thuan dudng: dong vat loai ndy thuong dugc so hitu boi mot chi thé nao d6. Vi
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d3 duoc thuan dudng nén ching khong thé hién thudc tinh hoang da, du c6 mot vai ca
thé ngoai 1é. Do d6, mot con ngya hau d4 hay mot con bo huc gy thiét hai van thudc
dbi tugng diéu chinh cia phap luat lién quan dén dong vat thuan dudng. Tuy nhién,
theo quan diém cua tac gia, di dong vat hoang di hay dong vat thuan dudng néu da
xac dinh dugc CSH thi CSH phai chiu trach nhiém phap 1y lién quan dén nhimg thiét
hai do dong vat do gay ra.

2. Cubn sach “The Law of Torts”, John G. Fleming, 4™ Edition, The Law Book
Company limited, Australia, 1971, p.298-308.

Pay 1a cong trinh nghién ctru mot cach co ban nhat vé luat bdi thuong. Tai
chuong 16 cia cudn sach, tic gia nghién ctu v& van dé BTTH do dong vat giy ra.
Trong d6, tac gia d khai quat mot s van dé co ban nhu sau:

Hau hét cac hé théng luat ¢6 xua c6 xu hudng xac dinh chu sé hiru cua tai san
(tai san co thé 1a dong vat hodc khong) va budc ho phai chiu trach nhi¢m cho thiét hai
ma tai san d6 gy ra, ké ca trong trudng hop nguoi d6 khong co 16

Tac gia d3 néu ra 2 nguyén tic c6 xua diéu chinh vé trach nhiém ciia nguoi chi
s& hitu dong vat nhung van con ton tai cho dén ngay nay: d6 1a ngudi chu s hitu dong
vit bang kha ning cua minh budc phai quan 1y gia suc khoi viéc xdm pham dat dai cua
chu thé khac va ngan chan nhiing thi¢t hai gay ra bdi dong vat ma cha s hiru budc phai
ludng trude duoc. Tac gia cho rang, tuy 1a nhiing nguyén tic c¢6 xua nhung nhiing quy
dinh nay van hoan toan pht hop véi nhitng quan diém phéap 1y hién dai. Cho du khong
thé pha nhan nhing loi ich mang lai, nhung khuynh hudng gy thiét hai cta dong vét
budc chu s& hiru phai c6 trach nhiém bao v¢ cdng déng, bé'mg kha nang cta minh, doi
v6i nhitng rui ro dac thu lién quan dén viéc quan 1y dong vét vi loi ich ctia chinh minh.
Ca 2 nguyén tic vé viéc xam pham dat dai cta dong vat va trach nhi¢m ddi voi dong vat
nguy hiém chi 13 2 trong sb rat nhiéu quy dinh cta trach nhiém déan sy c6 lién quan dén
viéc kiém soét nhimng vat nguy hiém.

Téc gia ciing cho rang “gia suc” 1a mot pham tru 16n, bao gdm khong chi bo,
ngua, lua, ctru, dé va lon ma con gia cam, vit, ngéng va ¢ thé 1a huou, nai da duoc
thuan hoéa. Tuy nhién, ché va meo bi loai trir va khong thugc nhom nay

Vé dong vat nguy hiém:

Khong c6 gi 1a khong hop phép khi nuéi gitt mot con hdé hay mot con bd duc;
nhung x3 hoi doi hoi dua ra mot trach nhiém nghiém khic dé dam bao chung khong vuot
ra ngoai tam kiém soat va néu c6, phai bdi thudng cho nan nhan cho du khong c6 13i.

Pong vat nguy hiém duoc chia thanh 2 loai: (i) Loai ferae naturae gidng nhu
gdu va su tir, ban chat giéng loai thudc loai nguy hiém, mic di mot vai ca nhan c6 thé
d3 duoc thudn héa va (i1) Loali mansuetae naturae giéng nhu chd va bo, ban chit 1a vo
hai mic dii mdt vai ca nhan c6 xu hudng gy thiét hai nhat dinh. Nhimng loai dong vét
thuoc loai dau tién khong bao gio duoc coi 13 an toan, va do do, trach nhiém phap 1y
ludn gan lién ddi voi thiét hai ching c6 thé gy ra ké céa khi khong c6 bang ching cho
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théy ting dong vat cu thé 1a c6 hai. Phap luat khong quan tam tdi sy khac bigt rat 16n
gilta mot coi voi rimg va mdt con voi dugc huan luyén trong rap xiéc. Nhung néu la
loai dong vat thir hai, phai chi ra rang bi don biét hodc co 1y do dé biét vé xu hudng
gay thiét hai ctia dong vat cu thé do. Co su khac biét rat 1on gitra hai loai dong vat nay,
v6i loai thir nhat, ching dén tir thién nhién va do d6, hanh dong dyua theo ban ning tu
nhién cua giéng loai. Con nguogc lai, trach nhi¢m ddi véi loai dong vat thu hai lai dya
trén viéc nd d3 hanh dong trai v6i ban ning gidng loai. Trach nhiém duoc gidi han
tuong (mg voi timg loai nguy hiém cu thé.

V& can ctr mién trir trach nhiém, tic gia néu ra 3 can cl: Thit nhdt, thiét hai xa
ra 1a do 16i cua chinh nguyén don, nhu 1a anh ta d khong xdy dung duoc mot hang rao
chéc chin trong khi c6 nghia vu phai 1am nhu vy; Thir hai, ¢6 cin ct dé cho rang mot
bi don s& duoc mién trir trach nhiém néu viéc xam pham 1a do hanh vi cua bén thir ba
ma anh ta khong phai chiu trach nhiém, vi du nhu khi mot nguoi la bat can dé cong mo
ma khong khoa hodc dua gia suc cua nguoi khac vao khu dat cua bi don; Thit ba, su
kién bat kha khang ctling c6 thé 1a mot sy bao chira nhu trong vu Rylands v. Fletcher,
vi dy nhu 1 con bdo manh thdi bay canh cong hay sét danh ching dan gia stc khién
ching chay tan loan vao hang rao.

3. Cudn sach “Modern Tort Law” (7" Edition), Vivienne Harpwood,
published 2009 by Routledge-Cawvendish, 2 Park Square, Milton Park, Abingdon,
Oxon, OX14 4RN.

Cong trinh ndy nghién ctru mot cach co ban nhitng ndi dung lién quan dén luat
boi thuong hién dai. Trong d6, khi noéi vé van dé BTTH do dong vat gdy ra, tac gia
da trich dan hai vu viéc vé bdi thuong do dong vat gy ra: (i) Vu Pitcher & Martin
(1937): Bi don dang dit cho di dao bang 1 soi ddy dai. Dot nhién con ché thoat ra va
khién cho 1 ngudi di bd (nguyén don) bi vudng vao soi ddy, ngd xudng va bi thuong.
Bi don bi quy trach nhiém dbi véi ca 161 v ¥ 13n céan tré duong di cong cong; (ii) Vu
Draper & Hodder (1972): Nguyén don vi thanh nién bj cin bdi 1 bay ché sin Jack
Russell tir khu dét lién k& cta bi don. Nhimg con chd niy trudc d6 khong co céc
hanh vi cu xir bat thuong nén khong c6 xu hudng bi coi 1a nguy hiém dé quy thanh
loai trach nhiém nghiém khic. Nhung CSH phai chiu trach nhiém trong 15i v ¥ vi dé
dan cho thoat ra. Pan ché Jack Russell co xu hudng tan cong nhiing vat hay nguoi
dang chuyén dong. Bi don la ngudi chin nudi stc vat c6 kinh nghiém nén budc phai
biét diéu nay, nhung van dé dan cho lao sang khu dat bén canh va tao ra hau qua c6
thé thiy truéc dugc voi nguyén don. Viéc khong thé giit chit dan ché va dé ching
thoat ra l1a viéc vi pham nghia wu.

Téc gia ciing chi ra Pao luat dong vat nim 1971 thay thé cho cic nguyén tac
thong ludt trudc day & Anh da phan chia dong vét thanh dong vit nguy hiém va khong
nguy hiém. Trong d6, dong vit duoc coi 1a nguy hiém néu thoa man 2 diéu kién sau:
M¢t la, mot loai thong thuong khong duge thuan hoa tai quan dao Anh; Hai la, loai



191

khi phat trién ddy du thuong cé nhimg dic tinh ma chic chan, trir khi bi giam cam, s&
gay ra nhiing thiét hai nghiém trong hoic bat ky loai thiét hai ma né c6 thé gay ra chac
chan 13 nghiém trong,

Trong dao luat nay, trach nhiém ddi voi dong vat nguy hiém dugce quy dinh nhu
sau: Bét ky thiét hai nao giy ra boi mot loai dong vat duoc coi 1a nguy hiém, nguoi
chiém giir dong vat phai chiu trach nhiém V& thiét hai, trir truong hop quy dinh khac
boi Pao luat nay. Loai trach nhiém nay do vay dugc coi la trach nhiém nghiém khic,
tre khi bi don chimg minh dugc minh khong thudc cac truong hop phai chiu trach
nhiém nay. Mot ngudi duoc coi 1a chiém gitr dong vat néu ngudi d6 1a CSH cua loai
dong vat nay hodc 1a chu gia dinh ma thanh vién dudi 16 tudi trong gia dinh d6 1a CSH
dong vat. Vé thtr hai cta dinh nghia néu trén co6 hiéu luc trong truong hop mot dong
vat thudc sé hiru cua mot dua tré.

4. Tac pham “Liability for damage caused by Animals”, European Council. Khi
danh gia vé phap luat Cong hoa Séc da khai quat lai rang viéc BTTH do dong vat
hoang da gay ra duoc diéu chinh boi Luat San bin s6 512 ndm 1992. Viéc bdi thuong
phai duogc thuc hién dbi voi nhiing thi¢t hai gay ra boi géu, huou do, hoang, nai stng
tdm, son duwong, dé rimg, ctru hoang, tho hoang... Mot s loai duoc quan 1y thuong
xuyén, diéu ndy c6 nghia 1a Nha nudc s& phai boi thuong bat ky thiét hai nao. Ngudi
¢ quyén sin ban, thong thuong 1a nguoi thué dich vu san ban, phai BTTH xay ra
trong pham vi sin ban cua minh. Nhitng NSD hang rio, chudng trai dé quan Iy tha sin
phai chiu TNBT ddi véi thu sin vugt ra ngoai pham vi hang rao, chudng trai ctia minh.

5. Trong bai viét “Damage-from-trees-and-neighbours-trees”, Penrith city,
Australia nhan dinh rang cdy c6i chiu su tic cia moi trudng ty nhién va nhiing canh
ctia chiung co6 thé rung xudng, nhimg tan 14 c¢6 thé roi xudng hodc ré ciia chung s& anh
hudng t6i cac cong trinh dudi 1ong dat mot cach ngdu nhién va khong thé luong trude
duoc. Nguodi CSH cay cbi ¢ thé phai chiu trach nhiém voi bét ky thiét hai nao do cay
c¢di tryc tiép gay ra néu co chimg ctr cho rang ngudi d6 méc 13i cau tha trong viéc
chdm soc, hodc biét rd vé viéc thiét hai do cdy cdi gy ra nhung khong thé khic phuc
dan dén thiét hai xay ra.

6. Thong qua bai nghién ctru vé “Damage caused by trees. Not just a residential
problem”, Cong ty Ludt Herrington & Carmichael di phan tich vé mot tinh hudng
phép 1y dién hinh, trong d6 néu cdy cdi cua ban gy ra mot loai thiét hai nao d6 cho bt
dong san lién k&, ban s& phai chiu TNBTTH. Piéu nay vin duoc ap dung ngay ca khi
ban khong nhéan thiic dugc kha nang xay ra thiét hai do. Nhu vay, néu ban s& hiru cay
cdi nhu mot tai san riéng, ban phai chi dong trong viéc dam bao rang ching duoc
cham soc, bao quan mdt cach hidu qua dé khong gy ra bat ky thiét hai nao.

7. Trong bai viét “Cars of the Future: Seventeenth Report of Session 2003-04”
by Great Britain: Parliament: House of Commons. Trong d6 c¢6 doan binh luan Ve
phuong phép xac dinh mic do bdi thuong va cach thirc giam thiét hai do 6 to gy ra,
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cu thé: trong pham vi Chau Au, phi ton doi v6i nén kinh té, xa hoi khi co thiét hai vé
stc khoe, tinh mang giy ra vao khoang 200 ty Euro. Con s ndy tuong tu v&i gid tri 6
to san xuat ra hang ndm tai Chau Au. Do d6, thiét hai do 6 to gdy ra phai dugc tinh
toan twong dwong voi gia tri san xudt. Bén canh d6, bat ky mot sy giam thiéu nguy
hiém trong viéc thiét ké 6 to, cach thirc diéu khién va st dung phai dugc thyc hién triét
dé trén co sd bao vé loi ich x3 hoi va loi ich nhan loai.

8. Bai viét “Animals as a source of increased danger” cua tac gia Dmitry E.
ZaKharov dang trén tap chi Phap luat Nga: gido duc, thuc hanh va khoa hoc, s6 9 (62),
nam 2009. Trong bai viét ndy, tac gia phan tich nhimg kha ning ting nguy co giy thiét
hai ctia cac loai dong vat hoang di ciing nhu vit nudi trong nha (bao gdm ca nhimg
loai dong vat dugc huin luyén). Trén co so phan tich nhitng co s& ting nguy co céc
loai dong vat gay thiét hai, téc gia ciing dwa ra nhimg phan tich cu thé vé trach nhiém
ctia cac cha thé c6 lién quan. Trong bai viét ndy, tac gia cling trich dan va phan tich
quan diém cta nhiéu nha nghién ctru khac nhau lién quan dén van dé dong vét giy
thiét hai. Qua bai viét nay, tac gia chi ra réng “Bo luat dan sy khong dua ra khai niém
vé ngudn gdc ting nguy hiém ma chi sir dung thuat ngit hoat dong tao ra mot nguy co
cho nhitng ngudi khac”. Tac gia ciing cho rang “ngudn gdc ciia su ting nguy hiém cia
dong vat khong thé tach roi khoi hoat dong ciia con ngudi”.

Ngoai ra, tac gid cling phan ra hai loai dong vat, d6 1a vat nudi trong nha va
dong vat hoang di. Tac gia khang dinh rang “hanh vi ciia hau hét vat nudi déu nam
dudi sy kiém soat ctia ¥ chi cta con nguoi, hanh vi cia dong vat hoang di khong thé
nam trong sy kiém soat tuyét ddi ctia con ngudi”.

Tac gia cling chi ra réng: “Mot sb nha khoa hoc cho re“mg viéc cong nhan cac
vat nudi 1a ngudn nguy hiém 1a khong hop 1y, trong khi d6 nhimng nha khoa hoc khac 1a
cho rang diéu d6 1a kha hop 1y”

Tac gia cling cho réng, hoat dong gay thiét hai cua dong vat phu thudc rat nhiéu
vao cac dic diém tu nhién cua chung, ngay ca nhimg dong vat dugc huén luyén nhu chd
thi tai mot thdi diém nhét dinh c6 thé hanh dong "cd tinh" khong tudn theo 1énh cta
CSH. Mot sd loai dong vat lai co thé vuot qua su kiém so4t cta con nguoi (Vi du mot
budi dién tai yak xiéc bo, vi s anh dén méy anh nén n6 da tré nén hung hing vuot khoi
tam kiém sodt cua huén luyén vién), va trong truong hop nay khong c6 16i cua huin
luyén vién. Tuy nhién, néu coi d6 1a mot ngudn ting nguy hiém cho ngudi khac thi trach
nhi¢m dan su s€ xay ra bat ké CSH c6 161 hay khong.

Qua nhing phan tich vé dong vat nhu mot ngudn ting nguy hiém, tic gia dua ra
dé xudt quy dinh bat budc dbi voi viée dang ky quyén so hitu d6i voi dong vat. Tac gia
cho réng, viéc dang ky quyén s& hiru doi v6i dong vat s€ giup xac dinh mdt con vat cu
thé thudc vé CSH nao dé nhitng nguoi bi thiét hai c6 co sé bdo v¢ quyén loi cua minh.
Bién phap nay cling giup xac dinh CSH cua nhiing dong di lac khi CSH vt mot con vat
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di vi khong muén tiép tuc nudi dudng nd, dong thoi s& ap dat trach nhiém dan su d6i véi
thiét hai ma nhiing con vat nay gy ra.

9. Cong trinh “The Japanese Product Liability Law” cta tac gia Jason F.Cohen
— Pai hoc Fordham (Hoa Ky) dang trén tap chi “Fordham International Law Journal,
November 1997”. Trong cong trinh nay, tic gia da di nghién ciru dé 1am rd co sé chinh
sach ctia Nha nuéc ddi voi ché do trach nhiém san phélm o Nhat Ban. Déng thot, tac
gia ciing chi ra nhitng dac diém co ban cta ché do trach nhiém san phém o Nhat Ban.

10. Cudn sach “The Law of Product Liability” cta tac gia Grubb, Andrew and
Others - Butterworths, London nim 2000. Trong cudn sach nay, tac gia di dua ra
nhitng nhan dinh vé lut trach nhiém san phim ctia Vuong quéc Anh. Trong do, tic
gia tap trung nghién ctru nhitng diéu khoan vé& trach nhiém nghiém ngit tai phan 1 cua
ludt Bao vé ngudi tiéu ding nim 1987 va cac quy dinh c6 lién quan vé& an toan san
phdm. Cac khia canh khic bao gdm trach nhiém hop dong (cu thé 14 ludt mua ban hang
hoa) va TNBT ngoai hop ddng déu dong vai trd quan trong trong cac vu kién lién quan
dén trach nhiém san pham. Ngoai ra, tac gia ciing phan tich céc khia canh phap 1y cua
bao hiém trach nhiém san phim va céc vin dé thu tuc quy trinh quan trong khac nhu 1a
kha ning tién hanh kién tap thé, thim quyén giai quyét, lya chon ludt 4p dung.
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Phin 2
PANH GIA KET QUA NGHIEN CUU CAC VAN DPE
THUQC PHAM VI NGHIEN CUU CUA LUAN AN

Qua nghién ciru v& cic cong trinh nghién ctru ¢6 1ién quan dén dé tai lun 4n, c6
thé nhan thiy rang hau hét cac cong trinh nghién ctru chi di vao nghién ciru nhing khia
canh nho, 1¢ cua TNBTTH do tai san gdy ra. Trong d6, chi yéu cac cong trinh tép
trung vao viéc nghién ctru TNBTTH do ngudn nguy hiém cao d6 giy ra. Tuy nhién, da
¢ hai cong trinh khoa hoc d6 1a dé tai khoa hoc cap truong “Trdch nhiém déin sw do
tai san gdy thiét hai - Vin dé Iy ludn va thuc tién” do TS Tran Thi Hué 1am chi nhiém
dé tai va cudn sach chuyén khao “TNBTTH do tdi sian gdy ra theo phdp ludt dan su
Viét Nam” do TS Tran Thi Hué lam chu bién da nghién ctu mdt cach co ban nhét
nhitng van dé 1y ludn v& TNBTTH do tai san gy ra. Song, nhiing cong trinh niy ciing
chi dumg lai & géc dd 1y luan co ban ma chua di vao nghién ctru thuc tién 4p dung phap
ludt. Hon nira, dudi goc d6 1y luan van con nhidu van dé chua duoc giai quyét triét dé.
Cu thé nhu sau:

2.1. Vé mit 1y ludn

Céc cong trinh nghién ctru da ndi ¢ trén d3 nghién ctru mot cach co ban can
phai duoc tiép tuc hoan thién trong luan én:

* Khai niem TNBTTH do tai sdan gay ra

Mic du BLDS 2005 va cac vin ban huéng dan thi hanh chwa duoc ra khai niém
cu thé vé& TNBTTH do tai san giy ra. Tuy nhién, khai niém nay da dugc dé cap trong hai
cong trinh trudc d6. Trong Pé tai khoa hoc cap truong (2009) vé “Trdch nhiém din sw
do tai sdn gdy thiét hai, vin dé Iy ludn va thwc tién” do TS. Tran Thi Hué lam chu
nhiém dé tai, tai trang 10 c6 dua ra khai niém nhu sau: “TNBTTH do tai san gady ra la
quy dinh cua ludt Dan sw ma khi ap dung sé phat sinh mot quan hé phap ludt dan su.
Theo do CSH, NCH, su dung dé tai san gay thiét hai vé tinh mang, suc khoé, tai san, cac
quyén va loi ich ciia chii thé khdc thi phai BTTH do tdi san gdy ra”. Trong cubn séch
chuyén khao “TNBTTH do tai sin gdy ra theo phdp ludt din sw Vigt Nam”, xuit ban
niam 2013, do TS Tran Thi Hué lam chu bién cling dua ra khai ni¢m tuong tu tai trang
16 nhu sau: “TNBTTH do tai san gdy ra la quy dinh cua ludt Dan sw ma khi ap dung sé
phdt sinh mét quan hé phép ludt dan sie. Theo dé CSH, NCH, sir dung dé tai san gdy
thiét hai vé tinh mang, sirc khoé, tdi san, cdc quyén va loi ich ciia chii thé khdc thi phdi
BTTH do tai san gdy ra”.

C6 thé thy, cudn sach chuyén khao “TNBTTH do tai san gdy ra theo phdp ludt
ddn sw Viét Nam” 1a sy ké thira v& co ban nhitng nghién ctru trong dé tai khoa hoc cép
truong “Trach nhiém dan sy do tai san gay thiét hai, van dé ly ludn va thuc tién”, nén
khai niém TNBTTH do tai san gy ra hoan toan khong c6 su thay d6i ca vé ndi dung va
két cAu. Tuy nhién, ca hai cong trinh ndy déu dwa ra khai niém voi goc nhin 1a mot ché
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dinh phép ludt ma chua nghién ctru dudi gdc nhin cta mot loai ché tai dan sy, nén moi
chi dung lai & viéc coi TNBTTH nhu mdt can cir lam phat sinh quan hé phéap luat dan
su. Do do, khai niém nay sé¢ dugc NCS tiép tuc nghién ctru 1am rd trong ludn an cua
minh.

* Bin chit ciia TNBTTH do tai sin gdy ra

Chua cé cong trinh nao nghién ctru vé ban chat ctia TNBTTH do tai san gy ra. Do
d6, chua xac dinh duoc co phat sinh TNBTTH do tai san gay ra dua trén nguyén tic ndo.
Pay 1a mot ndi dung quan trong s& dugce NCS trién khai trong luan an.

* Pic diém TNBTTH do tai sin gdy ra

Pé tai khoa hoc cip trudng (2009) v& “Trdch nhig¢m din sw do tai sin gdy
thi¢t hai, vin dé Iy lugn va thwe tién” do TS. Tran Thi Hué 1am chu nhiém dé tai chi
ra 4 dic diém ctia TNBTTH do tai san gy ra do la: Vé diéu kién phat sinh trach nhiém
thi trong mot sé trudng hop yéu t6 15i s& duoc loai trir; V@ chu thé chiu TNBTTH; Vé
nang lyc chiu trach nhiém; Vé ddi tuong bi xam pham.

Cudn sach chuyén khao “TNBTTH do tdi sin gdy ra theo phdp ludt din sw
Viét Nam”, xuit ban nam 2013, do TS Tran Thi Hué¢ lam chu bién lai chi ra nhitng dac
thi cia TNBTTH do tai san gdy ra nhu: V& nguyén nhdn TNBTTH do tai san gy ra;
Vé diéu kién phat sinh trach nhiém do tai san gay ra; Vé chu thé chiu trach nhiém; V&
nang lyc chiu trach nhiém; Vé dbi tuong bi xdm pham.

V& co ban, hai cong trinh khoa hoc trén déu dua ra nhilng diac diém tuwong doi
tring hop voi nhau. Tuy nhién, qua nghién ciru, cho thay nhitng dic diém ma cong trinh
nay dua ra van chua lam ndi bat mot sy khac biét cia TNBTTH do tai san gay ra. Cu
thé: trong dic diém vé diéu kién 181, cac cong trinh van chua 1am rd dugc nhiitng trudng
hop nao khong can xem xét diéu kién 13i, va tai sao lai khong can xem xét diéu kién 13i
trong nhitng truong hop d6; Vé chu thé chiu trach nhiém, cong trinh ciing chua xac dinh
dugc chi thé chiu trach nhiém trong truong hop tai san giy thiét hai dang c6 NCH hop
phép tai san ma khong phai do chuyén giao, tai san v chu gay thiét hai, di san thira ké
chua duogc chia giy thi¢t hai; Ve nang luc chiu TNBT, cong trinh méi chi cho théy
khong thé ap dung Piéu 606 BLDS 2005 chtr chua x4c dinh dugc cin cr nao dé xéc
dinh ning luc chiu TNBT trong trudng hop tai giy thiét hai; Vé ddi twong bi xam pham,
ca hai cong trinh déu khiang dinh tai san khong gay thiét hai vé danh du, nhan pham, uy
tin. Tuy nhién, ddy 1a vin dé dang con nhiéu tranh cii, nén can phai dwa ra dugc céc
quan diém dé 1am rd hon vé& vin dé nay.

Tir nhitng danh gia trén cho thiy, ludn an s& phai tiép tuc nghién ctu lam rd
nhitng dic diém co ban ctia TNBTTH do tai san gdy ra. Pong thoi s& bo sung méi
nhitng dac diém ma trong cac cong trinh nghién ctru chua dé cap dén nhu tai san phai
c6 CSH, chu thé bdi thudng khi tai san vo chi gay thiét hai, di san thira ké chua chia
gay thiét hai.

* Diéu kién phdt sinh TNBTTH do tai sin gy ra
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Hau hét cac cong trinh nghién ctru chi huéng téi viéc xac dinh co bao nhiédu
diéu kién lam phat sinh TNBTTH do tai san giy ra. Theo d6, hiu hét cac cong trinh
déu cho rang TNBTTH do tai san giy ra phat sinh khong can diéu kién 16i. Tuy nhién,
khong c6 cong trinh nao di sau vao phan tich, binh luan cu thé vé tung diéu kién nay
ciing nhu 1y giai mot cach cu thé vi sao 15i khong phai 1a diéu kién bat budc trong
TNBTTH do tai san gy ra. Do d6, ludn an sé& tiép nghién ctru va dua ra nhimg 1y luan
cu thé vé& cac diéu kién phat sinh TNBTTH do tai san gay ra.

* Co' §6 xdc dinh chii thé chiu TNBTTH do tai sin gdy ra

Pay 1a mot ndi dung rat quan trong can phai dugc nghién ctru lam rd. Tuy
nhién, méi chi co hai cong trinh khoa hoc dé cap dén ndi dung nay, d6 1a Pé tai khoa
hoc cép truong (2009) vé “Trach nhiém dan sy do tai san gay thiét hai, vin dé 1y luan
va thuc tién” do TS. Tran Thi Hué lam cha nhiém dé tai, va cudn sach chuyén khao
“INBTTH do tai san gy ra theo phap luat dan su Viét Nam”, xuat ban nam 2013, do
TS Tran Thi Hué lam chu bién. Trong d6, tac gia khing dinh quy dinh tai Diéu 606
BLDS 2005 vé nang luc chiu TNBTTH cua ca nhan khong thé ap dung ddi voi truong
hop tai san gy ra thiét hai. Tac gia ciing khing dinh, néu tai san ciia ngudi chua thanh
nién, nguoi mat nang luc hanh vi dan su gay thi€t hai ma tai san cua ho khong du dé
boi thuong thi cha, me, ngudi giam ho ciing khong phai boi thuong thay. Tuy nhién, ca
hai cong trinh chua chi ra dugce co s& phap 1y cho viéc xéc dinh cha thé chiu TNBTTH
do tai san gy ra. Pong thoi, ca hai cong trinh cling chua dua ra duoc quan diém vé
cha thé chiu TNBTTH trong truong hop cu thé nhu tai san ciia phap nhén, ciia hd gia
dinh, tai san thudc sé hitu chung, ... gly ra thié¢t hai. Do do6, day 1a mét ndi dung quan
trong ma NCS s& phai giai quyét triét dé trong luan an.

2.2. V@ cac truomg hop BTTH do tai san giy ra
a. BTTH do nguén nguy hiém cao dj gy ra

Thong qua nghién ctru cac cong trinh o lién quan, NCS thiy rang ¢6 nhiéu cong
trinh nghién ctru v& TNBTTH do ngudn nguy hiém cao d6 gy ra. Tuy nhién, cac tac gia
chi di vao nghién ctru quy dinh chung nhét tai Piéu 623 Bo ludt dan sy nhu diéu kién
phat sinh TNBT, cha thé phai chiu TNBT, ..., ma chwa c6 cong trinh ndo dua ra nhimg
dac trung thé hién su khac biét gitra nguén nguy hiém cao do v&i cac loai tai san khéc.
Mit khac, khi nghién ctu ctru chung vé ngudn nguy hiém cao do gy ra, cac tac gia
cling thé hién nhimg quan diém trai ngugc nhau vé& ciing mot van dé. Cu thé nhu:

Tac gia Nguyén Thanh Hong cho rang: “Noi mot cach chinh xac thi ban than
ngudn nguy hiém cao d6 khong bao gio gy ra thiét hai, néu thiéu hanh vi cua con
nguoi tac dong vao chung (str dung, van hanh, bdo quén, ...)”. Hon nira, tic gia cling
khing dinh phuong tién giao thong 1a mot loai nguén nguy hiém cao do va la mot
trong nhimg nguyén nhan, diéu kién gy ra tai nan giao thong duong bd. Nhung khi
phan tich vé cac diéu kién phat sinh TNBTTH, tac gia lai khang dinh mot trong céc
diéu kién d6 12 hanh vi gay thiét hai [43; tr.35-49]. Trong khi d6, cac tac gia khac déu
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cho rang, nguén nguy hiém cao dd giy ra thiét hai do tu than hoat dong ciia nd chir
khong do hanh vi cua con nguoi.

Téc gia Pang Van Hung thira nhan yéu t6 18i trong TNBTTH do ngudn nguy hiém
cao do gay ra khi cho rang: “Nguon nguy hiém cao dé gdy ra thiét hai chii yéu do hai yéu
16 d6 la tw than nguon nguy hiém cao dé va 16i cia CSH, NCH, sir dung nguon nguy hiém
cao dg” [55; tr.12 - 14]. Trong khi d6, hau hét céc tac gia déu cho rang cac diéu kién phat
sinh TNBTTH do ngudn nguy hiém cao d6 giy ra khong bao gdm yéu t 16i.

Ngoai ra, cling chua ¢6 tic gia nio dua ra quan diém dy du nhim hoan thién
quy dinh tai Piéu 623 BLDS 2005. Pic biét, cac cong trinh ndy hau nhu déu nghién
cuu quy dinh trong BLDS 2005 va NQ 03/2006 (trudc khi BLDS 2015 dugc thong
qua) nén hau nhu chua cé cong trinh nio nghién ctru nhdm dua ra quan diém hoan
thién quy dinh cua Piéu 601 BLDS 2015. Do d6, ludn an s& tiép tuc nghién ctru dé
tim ra diém dic trung cta ngudn nguy hiém cao do ciing nhu thuc trang phap ludt va
thuc tién 4p dung phap luit v& BTTH khi ngudn nguy hiém cao d6 gay thiét hai. Pic
biét, luan 4n s& tap trung phan tich cac quy dinh tai Piéu 601 BLDS 2015 trén co so
dbi chiéu, so sanh véi Pidu 623 BLDS 2005, nhim dua ra nhiing kién nghi hoan
thién quy dinh tai Diéu 601 BLDS 2015.

b. BTTH do dong vit gdy ra

Nhin vé tong thé, khong it cong trinh dd nghién ctru vé van dé nay. Tuy nhién,
cic cong trinh ndy méi chi nghién ctru xoay quanh vin dé BTTH do tha dir (mot loai
ngudn nguy hiém cao do) giy ra va BTTH do stc vat gdy ra.

Vé bdi thuomg do siic vat giy ra:

Chi c6 mot sb it tac gia co nghién ctru vé ndi dung nay voi cac goc do tiép can
khac nhau. Tac gia Vii Thi Hong Yén chi phan tich mot cach chung chung céc quy dinh
vé BTTH do tai san gy ra. Trong d6, khi noi vé stic vat giy thiét hai, tac gia cho riang
quy dinh cua phdp luat hién nay chua dua ra dugc cac diéu kién cu thé dé xac dinh
TNBT trong truong hop tai san gy thiét hai, nén khong thé biét truong hop stic vt giy
thiét hai thi c¢6 can phai c6 yéu té 16i cia CSH hay khong? [115; tr.2-10]

Téc gia Nguyén Manh Bach méi chi nghién ctru mot cach so luge vé chu thé
phai chiu TNBT thi¢t khi stic vat gay thiét hai theo quy dinh tai Diéu 629 Bo luat dan
su ndm 1995. Pong thoi, tac gia chi ra 3 diéu kién phéat sinh TNBTTH do suc vit giy
ra bao gé‘im: phdi c6 mdt vat, phai c6 mot tdc dong cua vat, tdc dong cua vat phai 1a
nguyén nhan cua sy thiét hai. Ngoai ra, tac gia con cho rang trach nhiém cua ngudi co
nghia vu canh giit stic vat khong dit can ban trén mot su suy doan 16i ma trén mot su
suy doan trach nhiém [20; tr.261-267].

Téc gia Nguyén Hong Hai lai cho rang: “Ban chit cua suc vét 13 dong vat hoang
da, mang ban tinh thu ditr da dugc con nguoi thuan ho4, kiém soat dugc hoat dong va
tuan thi theo sy quan 1y ciia con ngudi”. Hon nira, tac gia ciing cho rang, khi siic vat
gdy thiét hai, CSH hodc ngudi thir ba bi suy doan 1a c6 16i dé stc vat gay thiét hai cho
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cha thé khac. Viéc suy doan 16i nay 1 can thiét, qua d6 nang cao trach nhiém quan ly
cua CSH, NCH, su dung stc vat. Ngoai ra, tac gia cling di vao nghién ctru vé trach
nhiém cua cac loai chi thé khac nhau khi suc vat gay ra thi¢t hai nhu trach nhi¢ém cua
CSH va NCH hop phép; trach nhiém ctia NCH bat hop phap va ciia ngudi thir ba co
16i; TNBTTH do stc vat gy ra duoc nhiéu nguoi cing thuc hién. Trong d6, tac gia thé
hién mot sé quan diém dudng nhu chwa phu hop nhu: (i) Péi véi CSH, NCH, quan 1y
va str dung suc vat, tac gia cho rang 15i cua ho ¢6 thé xuét phat tir nhiéu hanh vi, dong
co khac nhau, trong d6 co truong hop “C6 y sir dung suc vat dé gy thiét hai cho chu
thé khac, vi du: do c6 mau thun, x xat voi B, A da thic cho chd clia minh cén dudi
theo B va lam B bi thiét hai”; (i1) Khi phan tich khoan 3 Piéu 625 BLDS 2005, tic gia
dd can ctr vao Piéu 616 BLDS 2005 dé khing dinh hanh vi cua ngudi thr ba va NCH,
st dung suc vat trai phap luat cung dan toi viéc gay thiét hai cho nguoi thi ho phai
cing chiu trach nhiém lién doi bdi thuong; (iii) Khi néi vé trudng hop NCH, sir dung
trai phap ludt suc vat lam stic vat gay thiét hai ma ngudi bi thiét hai cling c6 19i trong
truong hop stc vat gdy thiét hai cho minh, tac gia lai can cir vao Piéu 617 dé khang
dinh trach nhiém hon hop trong truong hop ndy, va ngudi bi thiét hai ciing phai chiu
trach nhiém twong mg v6i mirc d6 16i ctia minh [54; tr.93-103].

Vé BTTH do thu dir gay ra:

Céc tac gia chil yéu phan tich quy dinh vé BTTH do ngudn nguy hiém cao d6 gy
ra tai Piéu 623 BLDS 2005 no6i chung chir khong di vao nghién ctru riéng vé BTTH do
tht dir gdy ra. Do d6, khong thé chi ra dugc nhimng diém dic thu trong viéc xac dinh
TNBTTH do tht dit gay ra v6i cac loai dong vat khac giy ra. Trong d6, hau hét céc tac
gia déu cho rang cac diéu kién phat sinh TNBTTH do ngudn nguy hiém cao do (trong
d6 c6 tha dir) gay ra khong bao gdm yéu té 16i. Tuy nhién, tic gia Pang Van Hung lai
thira nhan yéu t6 16i trong TNBTTH do ngudn nguy hiém cao d6 gy ra khi cho rang:
“Nguoén nguy hiém cao d6 gdy ra thiét hai chit yéu do hai yéu té dé la tw than nguon
nguy hiém cao dé va 16i ciia CSH, NCH, sir dung nguén nguy hiém cao dg” [55; tr.12-
14]. Ngoai ra, céc tac gia ciing tdp trung phan tich vé van dé& cha thé phai BTTH khi
ngudn nguy hiém cao do (trong d6 co thu dir) gy thiét hai. Trong do, tac gia Nguyén
Xuén Quang thi cho rang, “nén bo cum tiv “c6 ¥ tai diém a khodn 3 Piéu 623 BLDS
2005 sé hop Iy va cong bang” [67; tr.34-38]. Tac gia Hoang Pao va Vii Thi Lan Huong
lai cho ring “Pé dam bdo cach hiéu thong nhdt vé ban chdt ciia TNBTTH do nguon
nguy hiém cao d gdy ra, dam bdo sw khdch quan diing ddn khi ap dung phdp ludt nén
b6 hodn toan diém a khodn 3 Diéu 623 va diém ¢ muc 2 phan II NO 03/2006/NO-
HDTP” [39; tr.34-40]. Ngoai ra, cic tic gia déu cho rang, ngudn nguy hiém cao do
(trong d6 co thi dir) chi c6 thé gy thiét hai vé tinh mang, strc khoé, tai san chir khong
thé gay ra thi¢t hai vé danh dy, nhan phém, uy tin. Tuy nhién, cac tac gid chi néu ra van
dé nhung khong dua ra lap ludn dé giai thich vi sao c6 nhan dinh nhu vdy. Hon nira, day
1a van dé dang con nhiéu tranh c3i, nén viéc dua ra nhin dinh phai dya trén nhiéu khia
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canh phap 1y, dua trén nhiéu quan diém khoa hoc chtr khong thé chi két ludn mot cach
chi quan. Hon nira, cling chua c6 cong trinh nao nghién ctru thuc trang BTTH do tha dir
gy ra nén chua c6 céi nhin bao quit vé van dé nghién ctru. Pay la nhiing van dé ma
luan 4n sé& tiép tuc giai quyét.

Vé TNBTTH do cic loai dong vét khac giy ra

Trén thuc té, cac cong trinh khoa hoc ¢6 lién quan chi tip trung nghién ciru vé
céc trudong hop cu thé khi tai san gdy ra thiét hai theo quy dinh tai cac Piéu 623, 625,
626, 627. Trong d06, lién quan dén dong vat gay thiét hai, cac cong trinh chi nghién ctru
vé truong hop stc vat gay thiét hai va tha dir (mot loai ngudn nguy hiém cao d6) giy
thiét hai. Pén thoi diém hién nay, chua c6 mot cong trinh nao nghién ctru vé vin dé
BTTH do cac loai dong vat khac (khong phai thi dit, khong phai suc vat) gay ra thiét
hai. Trong bai viét ctia minh, tac gia Vii Thi Hong Yén ciing méi chi dit ra van dé d6 1a
“néu ga, vit, chim, rin, ong nudi ... gy ra thiét hai thi TNBTTH s& dugc ap dung dua
trén cin clr ndo, trong khi ching ciing chinh 1a tai san” [115; tr.2-10], cht chwa c6 bét
ky mot phén tich cu thé nao vé van dé nay. Trén thuc té, viéc cac loai dong vét khac (gia
cam, vat nudi dudi nude, cac lodi bo sat, ong, dong vat hoang di, ...) gy ra thiét hai xay
ra rat nhiéu trén thuc té, nhung vin d¢é BTTH chua duoc quy dinh trong Bo luat dan su.
Diéu nay doi hoi trong qua trinh nghién ctru, luan 4n s& phai nghién ctru 1am rd céc van
dé co6 lién quan dén BTTH khi cac loai dong vat ndy gdy ra thiét hai.

c. BTTH do cdy céi gy ra

Thong qua qué trinh nghién ctru, NCS nhan thiy c6 mot sd cong trinh c6 dé cap
dén TNBTTH do cdy cbi gdy ra nhu: Tac gia Nguyén Manh Bach khi nghién ctru vé
“BTTH do céy cdi gy ra” di chi ra c6 hai diéu kién phat sinh TNBTTH d6 1a: Su thiét
hai phai do cdy cdi d6, giy gdy ra; Nguoi bi thiét hai phai chimg minh dugc 15i cua
CSH. Pong thoi, tac gia ciing chi ra chu thé phai bdi thuong trong truong hop cay cdi
gay thiét hai c6 thé 1a Nha nuéc hodc tu nhan, tuy thudc vao viéc cay doé thudc sd hiru
ctia ai. Tuy nhién, tic gia lai cho ring, néu cdy cbi ciia Nha nudc gy thiét hai, thi
nguoi bi thiét hai co thé doi boi thuong cin ctr vao Piéu 623 Bo luat dan sy (BTTH do
cong chuc, vién chirc nha nudc gay ra) [20; tr.260].

Téc gia Vit Thi Hong Yén lai nghién ctu tong hop vé BTTH do cdy cbi, nha
cira, cong trinh xay dung khac gy ra. Trong d6, tac gia chi ra 3 diéu kién phat sinh
trach nhiém do la: Co thi€t hai xay ra; Co mbi quan hé¢ nhan qua gitra sy tdc dong cua
cay cbi, nha cira, cong trinh xay dyung khac ddi voi thiét hai xay ra; C6 15i cia ngudi
chiu trach nhiém truc tiép quan 1y, tréng coi cdy cdi, nha cira, cong trinh xdy dung
khéc. V& chu thé chiu TNBT, tac gia cho rang trudc tién phai xem xét trach nhiém cua
nguoi ¢6 16i dé cho cdy cbi, nha ctra, cong trinh xdy dung khac gay ra, sau d6 méi xét
dén trach nhi¢m ciia CSH.

Tuy nhién, cic cdng trinh ndy méi chi nghién ctru cidc quy dinh trong BLDS
2005 va ciing chua nghién ctru thyc tién ap dung quy dinh vé BTTH do cdy cbi gy
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ra. Hon nira, tr khi BLDS 2015 dugc thong qua, chua dugc cong trinh nao nghién
ctiru mot cach cu thé va cling chua dua ra dugc nhitng dinh huéng hoan thién. Do do,
luan 4n s& tiép tuc nghién ctru quy dinh trong BLDS 2015, qua d6 s& dua ra nhiing
kién nghi hoan thién phap luat vé vin dé nay.

d. BTTH do nha cira, cong trinh xdy dung gdy ra

Cho dén thoi diém hién nay, c6 mot sé cong trinh nghién ctiru vé TNBTTH do
nha cira, cong trinh xdy dung khac gdy ra nhung van con nhiéu van dé can phai duoc
tiép tuc nghién curu nhu:

Téc gia Nguyén Manh Bach khi nghién ctru vé TNBTTH do nha cira, cong trinh
xdy dung khac gy ra, tac gia chi ra 3 diéu kién phat sinh trach nhiém, ddng thoi cho
rang nguoi phai chiu trach nhiém 1a CSH, bt luin nguoi dy co truc tiép trong nom hodc
d4 giao cho nguoi khac quan 1y hay da cho thué [20; tr.258]. Quan diém nay khong phu
hop voi quy dinh trong Pidu 627 BLDS 2005, ciing nhu Diéu 605 BLDS 2015.

Tac gia Vii Thi Hong Yén lai cho rang ddi voi truong hop nha cira, cong trinh
xdy dung khac gay thiét hai thi Pidu 627 BLDS 2005 chi ap dung véi cong trinh
dang xdy dung chtr khong dé cap dén cong trinh di xay xong [54; tr.104-116]. Piéu
nay cling khong phu hop véi thuc trang phdp luat hién hanh cling nhu céc quy dinh
trong BLDS 2015.

Tac gia DS Van Dai va Lé Huy Ha Phat khi nghién ctru vé TNBTTH do nha cira,
cong trinh xdy dung khac giy ra lai cho rang: “Cong trinh xdy dung gy thiét hai lam
phat sinh TNBTTH c6 thé 13 cong trinh xdy dung d3 dugc xdy dung xong hodc dang
duoc tién hanh xdy dung”. Ngoai ra, tac gia ciing tiéu dé cua Diéu 627 va ndi dung cta
diéu luat nay 1a khong thong nhat v6i nhau. Pong thoi, tac gia ciing cho rang, trong
truong hop co su thay d6i CSH thi khi xét xtr nén dua CSH hién tai vao trong t6 tung
v6i tu cach 1a ngudi cé quyén loi, nghia vu lién quan [32; tr.72-80].

Tac gia Nguyén Thi Minh Phuong, khi nghién ctu vé TNBTTH do nha cira,
cong trinh xdy dung khéc gay ra d3 dua ra quan diém rang: “Quy dinh tai Diéu 627 B
luat dan su 1a chua rd rang. Pong thoi viée ding thuat ngir “néu dé” s& co thé hiéu viéc
gdy thiét hai 1a xuét phat tir ¥ chi cha quan cua CSH, nguoi quan 1y. Tac gia ciing cho
rang, can quy dinh trach nhiém lién doi gitra chu don vi thi céng v6i chi dau tu cong
trinh xdy dung va don vi thiét ké cong trinh” [66; tr.11-13 & 34].

Cac tac gia noi trén mdi chi nghién ctru vé van dé BTTH do nha cira, cong trinh
xdy dung khac gdy ra & mirc d6 co ban nhit. Cac cong trinh nay con thé hién sy mau
thuan khi xac dinh cac diéu kién phat sinh trach nhiém ciling nhu cha thé chiu TNBT
(tac gia Vii Thi Hong Yén thi cho rang Piéu 627 BLDS 2005 chi 4p dung v6i cong
trinh dang xdy dung chir khong dé cap dén cong trinh da xdy xong; trong khi d6 Tac
gia Pd Van Pai va Lé Huy Ha Phét lai cho rang cong trinh xay dung giy thiét hai lam
phét sinh TNBTTH c6 thé 13 cong trinh xdy dung da dugc xdy dung xong hodc dang
dugc tién hanh xay dung). Hon nita, chua cong trinh ndo dua ra nhiing dac diém phéap
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1y co ban cua hai loai bat dong san nay. Ngoai ra, tir khi BLDS 2015 dugc thong qua,
ciing chua c6 cong trinh ndo nghién ctru mdt cach co ban vé van dé nay. Do d6, nghién
ciru & cip do mot luan an, NCS s& phai tiép tuc nghién ctru lam rd nhimng quy dinh
trong BLDS 2015, dong thoi dua ra nhitng kién nghi hoan thién quy dinh nay.

e. BTTH do cac loai tai san khdc gay ra

Hau hét cac cong trinh nghién ctru chi tap trung vao nghién ctu cac trudng hop
tai san gy thiét hai dd duoc phép luat quy dinh cu thé tai cac Piéu 623, 625, 626, 627
BLDS 2005. Ddi voi cac loai tai san khac, méi chi c6 mot sb tac gia co dé cap dén véi
quan diém céan phai quy dinh TNBT néu ching gy ra thiét hai chi chua nghién ctru cu
thé van dé bdi thuong nhu thé ndo. Tac gia Vii Thi Hai Yén cho rang: “Xe dap dién
hay xe mdy c6 dung tich xilanh dudi 50cm® la nhitng phwong tién giao théng cé gdn
déng co, khi tham gia giao théng cé thé dat van toc Ién, ¢6 kha nang gdy nguy hiém
dén tinh mang, sitc khoé, tdi san nguoi khdc, vi vdy can dwoc xem la nguon nguy hiém
cao do” [54; tr.77]. Bac biét, BLDS 2015 dugc thong qua da c6 quy dinh mang tinh
nguyén tic xac dinh TNBTTH do tai san noi chung gay ra tai khoan 3 Piéu 584 va mot
s6 quy dinh khac cé lién quan. Song nhimg quy dinh ndy van con nhiéu diém bat cap
can duoc giai quyét ma chua c6 mot cong trinh ndo nghién ctru va dua ra hudng hoan
thién. Do d6, luan an s& tiép tuc nghién ctru nhitng quy dinh trong BLDS 2015, nhim
dua ra nhitng kién nghi hoan thién quy dinh nay.

2.3. V@ kién nghi hoan thién phap luit va thuec tién ap dung phap luat

C6 thé thay, hau hét cac cong trinh nghién ctru déu chi tap trung vao mot khia
canh nho ctia TNBTTH do tai san gdy ra, nén tac gia chi dua ra kién nghi v& mot trudng
hop cu thé. Tuy nhién, mot s cong trinh nghién ctru d3 danh gia va dua ra kién nghi
tong hop cho toan bd ché dinh TNBTTH do tai san giy ra. Tac gia Tran Thi Hué mic du
da dua ra nhitng dinh hudng hoan thi¢n ca nhiing quy dinh chung va tung truong hop cu
thé nhung duong nhu moi dimg lai & viéc dua ra nhan xét, danh gia vé nhitng han ché
ctia BLDS 2005 chr hau nhu khong dua ra kién nghi cu thé [54; tr.159-176].

P61 voi phan quy dinh chung, mic du khang dinh viéc dua xdy dung khai niém
vé TNBTTH do tai san gy ra la can thiét, nhung tac gia ciing khong dua ra khai niém
cu thé. Tac gia cling chua dua ra dugc cu thé cac diéu kién phat sinh TNBTTH do tai
san gay ra.

Doi v6i cac quy dinh cu thé: Tac gia khang dinh “Piéu 625, Piéu 626 chi quy
dinh chii thé duy nhdt phai chiu TNBT la CSH siic vét, cdy céi khi siic vdt, cdy céi gdy
thiét hai” [54; tr.163]. Tac gia ciing kién nghi bd sung trach nhiém ctia NCH hop phap,
nguoi quan 1y suc vat, cdy cdi trong trudng hop tai san do ho quan 1y gy thiét hai.
Tuy nhién, theo biéu 626 BLDS 2005, ngoai CSH ra, nguoi thir ba hoac NCH, su
dung trai phap ludt suc vat ciing phai BTTH. Pong thoi, khai niém nguoi thir ba & day
ciing ¢6 thé 1a ngudi duoc CSH giao quyén quan 1y, str dung suc vat. Ngoai ra, khi
kién nghi lién quan dén trach nhiém gitta NCH, st dung suc vt trai phap luat voi
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nguoi bi thiét hai, ngudi thir ba ¢ 161, tac gia lai cho rang can ap dung nguyén tic quy
dinh tai Diéu 616 va 617 BLDS 2005. Piéu d6 chung to, tac gia ¢ dong nhat viéc sir
dung nguyén tic bdi thudng do hanh vi gy ra v6i nguyén tic xac dinh trach nhiém
trong truong hop tai san gy thiét hai.

Vé TNBTTH do nha cira, cong trinh xdy dung khac giy ra. Tac gia cho rang,
diéu luat chi can chi ra ngudi phai bdi thudng 14 ngudi c6 trach nhiém quan 1y nha cira,
cong trinh xdy dung 1a du, bo di hai tir “str dung”. Tuy nhién, néu sira d6i theo hudng
niy s& khong phi hop trong nhiéu trudng hop. Vi du, ngudi trong nha hd ciing 1a
nguoi quan 1y nha, nhung néu nha d6 gay thiét hai ma bat ho bdi thuong 1a rat vo 1y.

Vé TNBTTH do ngudn nguy hiém cao d6 giy ra. Tac gia cho ring, khong nén
dinh nghia ngudn nguy hiém cao d6 theo hudéng liét k& ma chi can x4c dinh tiéu chi
chung dé dugc coi 1a ngudn nguy hiém cao d¢. Tuy nhién, tac gia ciing khong kién
nghi nén c6 nhiing tiéu chi nao. Pong thoi, tac gia cho rang can phai co quy dinh rd
rang v& TNBTTH do ngudn nguy hiém cao dd gay ra, nhung gin nhu tic gia ciing
chua dua ra mot kién nghi cu thé ndo. Va quy dinh nay nén duoc bd sung vao mot diéu
ludt cu thé di co hay xay dung mot diéu luat riéng biét.

Ngoai ra, cic tac gia khi nghién ctru v& TNBTTH do ngudn nguy hiém cao do
gy ra, cac tac gia cling chi dua ra nhitng dinh huéng hoan thién quy dinh phap luat
chir khong dua ra kién nghi cu thé phai sira diéu nao, khoan ndo va sitra nhu thé ndo.
bac biét, BLDS 2015 da dugc thong quan, trong dé c¢6 cd nhiing quy dinh mang tinh
nguyén tic chung, ca nhitng quy dinh ap dung d6i voi timg truong hop cu thé. Tuy
nhién, chua c6 cong trinh ndo nghién ctru mot cach co ban nhiing quy dinh nay nén
cling chua cong trinh ndo dua ra nhiing kién nghi nham hoan thién nhimng quy dinh
ndy. Do d6, luan an sé& tiép tuc nghién ctru nhim dua ra nhimg kién nghi hoan thién
phap luat v& BTTH do tai san gdy ra néi chung, TNBTTH do ting loai tai san cu thé
gy ra noi riéng.
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Phén 3
HE THONG CAC VAN PE
THUQC NOQI DUNG NGHIEN CU'U CUA LUAN AN

3.1.Co sé'lyluin vé TNBTTH do tai san giy ra

* Vé khdi nigm TNBTTH do tdi sin gdy ra:

Pd ¢6 hai céng trinh dwa ra khdi niém TNBTTH do tai san gdy ra dé la cuén
sach chuyén khao “TNBTTH do tai san gdy ra theo phép ludt din sy Viét Nam” va dé
tai khoa hoc cdp truong “Trach nhiémdan sy do tai san gay thiét hai, van dé [y lugn va
thuec tién”.

Tuy nhién, ca hai cong trinh ndy déu dua ra khai niém v&i goc nhin 1a mot ché
dinh phap luat ma chua nghién ctru dudi gdc nhin cia mdt loai ché tai dan su, nén méi
chi dung lai & viéc cot TNBTTH nhu mdt can cr lam phat sinh quan hé phéap luat dan
su. Do d6, luan an sé tiép tuc nghién ctru va hoan thién khai ni¢ém nay dudi goc do cua
mot ché tai dan su.

* V¢ bdn chit ciia TNBTTH do tai sin gdy ra:

Ludn 4n s& 1a cong trinh dau tién nghién ctru vé ban chit ctia TNBTTH do tai
san gay ra. Thong qua vi¢c nghién clru nay, luan an s€ chi ra co so cua viéc xac dinh
TNBTTH do tai san gy ra.

* V¢ dic diém TNBTTH do tai sin gdy ra:

Pé tai khoa hoc cap truong (2009) vé “Trdach nhiém dan sw do tdi san gdy thiét
hai, van dé [y lugn va thuc tién” do TS. Tran Thi Hué lam chii nhiém dé tai va cudn
sach chuyén khao “TNBTTH do tai san gdy ra theo phdp ludt dan sw Viét Nam”, xudt
ban nam 2013, do TS Tran Thi Hué lam chi bién da nghién cuu va chi ra nhitng dac
diém co ban ciia TNBTTH do tai san gdy ra.

Tuy nhién, dua vao nhimg danh gia & phan 2, luin an sé& tiép tuc nghién ctru lam
rd nhimg dic diém co ban cua TNBTTH do tai san giy ra. Dong thoi s& bd sung méi
nhitng dac diém ma trong cac cong trinh nghién ctru chwa dé cap dén nhu tai san phai
c6 CSH, chi thé bdi thuong khi tai san vO chu gy thiét hai, di san thira ké chua chia
gy thiét hai.

* V¢ diéu kién phdt sinh TNBTTH do tai sin gdy ra

Ludn 4n s& di vao nghién ciru nhitng van dé 1y luan vé cac diéu kién phat sinh
TNBTTH do tai san gdy ra. Trong do, luan 4n s& tap trung nghién ctru dé xac dinh co s
ctia viéc xac dinh cac diéu kién nay, 1y giai vi sao 15i khong phai 13 diéu kién lam phat
sinh TNBTTH, d6ng thoi s& di vao binh luan timg diéu kién cu thé nay.

* V¢ co sé xdc dinh chii thé chiu TNBTTH do tai sin gdy ra:

Mic di di c6 hai cong trinh dé cap dén van dé nay (xem phan 2). Tuy nhién, ca
hai cong trinh van chua dua ra dugc co s dé xéac dinh chi thé chiu TNBTTH khi tai san
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gay ra thiét hai. Pong thoi, cling chua cong trinh nao nghién ctru mot cach toan dién vé
chu thé chiu TNBTTH do tai san gy ra trong nhitng trudng hop cu thé.

Nhiém wu cua ludn an do6 1a nghién ctru dé dua ra co so xac dinh chu thé chiu
TNBTTH do tai san giy ra. Pong thoi s& nghién ctru vé cha thé chiu TNBTTH do tai
san gay ra trong nhimng trudng hop cu thé.

* V¢ sw khdc nhau gitta TNBTTH do hanh vi ciia con ngwoi gdy ra va
TNBTTH do tai san gdy ra:

Pé tai khoa hoc cp truong (2009) vé “Trach nhiém ddn sw do tdi san gy thiét
hai, van dé [y luan va thuc tién” do TS. Tran Thi Hué lam chi nhiém dé tai, tai trang
71 co phan biét gitta TNBTTH do hanh vi cua con nguoi gdy ra voi TNBTTH do tai
san gdy ra. Tuy nhién, sw phdn biét méi chi dimg lai & mét diém khdc biét duy nhat d6
la nguyén nhan ddn dén thiét hai. Sw phdn biét nay la rat so sai, chua lam néi bdt sw
khac biét giita hai logi TNBTTH nay.

Nhiém vu cta luén 4n d6 12 tiép tuc nghién ctru lam rd nhitng diém giéng va khac
nhau co ban gitra TNBTTH do hanh vi va do tai san gy ra.

* Ve lwgc sw quy dinh phap luat vé BTTH do tdi séin gayra:

No6i dung ndy di dugc dé& cap trong Pé tai khoa hoc cép truong (2009) vé
“Trach nhiém ddn sy do tai san gay thiét hai, van dé Iy ludn va thuc tién” do TS. Tran
Thi Hué 1am chu nhiém dé tai, va cudn sach chuyén khao “TNBTTH do tdi san gdy ra
theo phap ludt dan sw Viét Nam”, xuit ban ndm 2013, do TS Tran Thi Hué 1am chu
bién. Trong ludn an, NCS s& tiép tuc nghién ctru nhitng quy dinh phéap ludt Viét Nam
qua cac thoi ki dé xac dinh co so phap 1y cho viéc ap dung TNBTTH do tai san giy ra
trong tung giai doan.

3.2. Cac truwong hgp BTTH do tai san giy ra
a. BTTH do nguén nguy hiém cao dj gy ra

Cdc c6ng trinh nghién cieu méi chi di vao phan tich quy dinh tai Piéu 623 BLDS
2005 va chi dwa ra dwoc nhitng kién nghi co ban nhdt ma chwa cé dinh hwéng sita doi
cu thé cho timg diéu khodn. Hon nita, chwa c6 cong trinh nao nghién ciru vé ddc trung
ciia nguon nguy hiém cao dg, ddc biét la chiea ¢ cong trinh nao nghién ciru quy dinh
trong BLDS 2015 vé van dé nay, nén chua cé dinh hudng sira doi, b6 sung quy dinh tai
Diéu 601 BLDS 2015.

O cép d6 cua mot luan an tién si, NCS s& tiép tuc nghién ctru cac quy dinh trong
BLDS 2015 trén co sé so sanh, d6i chiéu voi BLDS 2005. Dong thoi, luan 4n sé& di vao
nghién ctru quy dinh phap luat mot sé nude, qua d6 rat ra nhitng bai hoc kinh nghiém
cho Viét Nam trong viéc hoan thi¢n phap luat.

b. BTTH do dong vit gdy ra

Vé TNBT do stc vt giy ra

Cac tac gia moi chi nghién cuu TNBTTH do suc vdt gdy ra ¢ goc do co ban
nhat. Trong d6, méi chi tdp trung phén tich Diéu 625 BLDS 20035.
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Luan an sé tiép tuc nghién ctru lam rd céc van dé nhu: dic diém cua stc vat, cac
diéu kién phat sinh TNBT, cha thé chiu TNBT va cac truong hop loai trir trach nhi¢m,
... Dac biét, ludn an s& tap trung nghién curu cac quy dinh trong BLDS 2015 nhim dua
ra nhitng kién nghi hoan thién quy dinh vé vin dé nay.

Vé TNBTTH do thi dir giy ra

Cdc tdc gid chit yéu phan tich quy dinh vé BTTH do nguén nguy hiém cao d¢
gdy ra tai Piéu 623 BLDS 2005 néi chung chir khéng di vao nghién ciru riéng vé
BTTH do thu dir gay ra.

Luén 4n s& di vao nghién ctru cu thé van dé BTTH do tha dit gdy ra. Trong do tap
trung 1am rd cac dic diém khac biét cua thu dit do voi cac loai dong vét khac, co ché
hoat dong gay thiét hai, INBTTH cua céc chu thé khi tha dit gdy thiét hai.

Vé TNBTTH do cac loai dong vat khac giy ra

Dén thoi diém hién nay, chwa ¢6 mét céng trinh ndo nghién ciu vé van dé BITH
do cac loai dong vat khac (khong phai thu di, khong phai suc vat) gay ra thiét hai.
Trong bai viét cia minh, tac gia Vii Thi Hong Yén ciing méi chi ddt ra vin dé doé la
“néu ga, vit, chim, rdn, ong nudi ... gdy ra thiét hai thi INBTTH sé dwoc dp dung duwa
trén can cir ndo, trong khi chiing ciing chinh la tai san” [115; tr.2-10], chit chuwea cé bt
ky mét phan tich cu thé nao vé vin dé nay.

Ludn 4an s& nghién ctru 1am rd cac van dé c6 lién quan dén BTTH khi cac loai
dong vat khac (khong phai thu dit, khong phai stic vdy) giy ra thiét hai nhu gia cam,
chim, ong, bo sat, ...

c. BTTH do ciy céi giy ra

Cac cong trinh nghién citu co lien quan moi chi nghién cuu mot cach co ban
nhat vé TNBTTH do cdy céi gdy ra, trong d6 cé nhitng quan diém con nham lan giita
TNBT do cdy céi gdy ra véi TNBTTH do hanh vi gdy ra. Hon nita, chuwa c6 cong trinh
nao nghién ciru quy dinh trong BLDS 2015 vé vén dé nay.

Ludn 4n s& tap trung nghién ctru quy dinh trong BLDS 2015 v& TNBTTH do
cay cbi gay ra, nhitng dic diém cta loai tai san nay so véi cac loai tai san khac. Pong
thoi s& nghién ctru thuc tién vin d¢é BTTH do cdy cbi gy ra.

d. BTTH do nha cwra, cong trinh xdy dung khdc gdy ra

Cdc céng trinh nghién ciru vé BTTH do nha cira, cong trinh xdy dung khdc gdy
ra moi chi dung lai o viéc phdn tich quy dinh phap ludt hién hanh chwr chua nghién
citu lam ré cdc ddc diém phdp Iy ciia cdc loai bat dong sdan. Quan diém cia cdc tdc
gid con ton tai nhiéu mdau thudn nhw dd dé cip & phan 2.

Nghién ctru & cép d6 mot luan an, NCS s& phai tiép tuc nghién ctru hoan thién
quy dinh phap luat vé TNBTTH do nha cira, cong trinh xdy dung giy ra theo quy dinh
ctia BLDS 2015. Trong d6, luan 4n s& nghién ctru lam rd cac dic diém phép 1y co ban
ctia cong trinh xdy dung, dong thoi luan an s& tip trung 1am rd nhimng van dé 1y ludn va
thuc tién 4p dung phap lut.
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e. BTTH do cadc logi tai sdan khdc gdy ra

Hau nhuw cdc cong trinh nghién ciru c6 lién quan dén BTTH do tai san gdy ra
déu dwa trén co sé quy dinh trong BLDS 2005. BLDS 2015 dwoc théng qua, trong dé
ngodi nhitng quy dinh cdc truong hop cu thé, con ¢6 quy dinh mang tinh nguyén tic vé
BTTH do tai san néi chung gay ra. Nhitng quy dinh trong BLDS 2015 ¢6 nhiéu diém
bt cdp nhung chira c6 mét cong trinh nao nghién ciru nham hoan thién van dé nay.

Ludn 4n s& nghién ctru quy dinh chung vé BTTH do tai san gay ra trong BLDS
2015. Qua d6 s& duara nhitng kién nghi hoan thién quy dinh vé vin dé nay.
3.3. Kién nghi hoan thién phap luit
3.3.1. Pdanh gid quy dinh phdp Iudt hién hanh vé TNBTTH do tai sin gdy ra va thuc
tién dp dung vao viéc gidi quyét cdc vu viéc cé lién quan

Tét cd cdc cong trinh déu tdp trung phan tich va dwa ra kién nghi hodn thién quy
dinh phdp ludt ma chwa mét cong trinh nao tap trung danh gid nhitng wa diém va han ché
cdc quy dinh phdp ludt ciing nhu thuce tién dp dung phdp ludt vé TNBTTH do tdi san gdy ra.

Trén co s& phan tich nhitng quy dinh phap luadt hién hanh va nhitng vu viéc thuc
tién, luan 4n s& danh gia quy dinh phap luat hién hanh va thuc tién 4p dung phép luat
vé TNBTTH do tai san gay ra. Qua do6 tim ra nhiing diém tich cuc va han ché trong
quy dinh cta phap luat ciing nhu thuc tién 4p dung, 1am co s& cho viéc dua ra nhimg
kién nghi hoan thién phap luat va thuc tién ap dung phéap luét.
3.3.2. Kién nghi hoan thién phdp ludt va thuc tién dp dung phdp luit

Qua viéc nghién ciru cic cong trinh khoa hoc ¢6 lién quan cho thdy, hau hét cac
cong trinh nghién cvu chi tap trung vao mot khia canh nho cua TNBTTH do tai san gay ra,
nén tacgia chi dwara kién nghi vé mot truong hop cu thé. Tuy nhién, mét sé cong trinh
nghién ciru dd danh gid va dwa ra kién nghi tong hop cho toan bé ché dinh TNBTTH do tdi
san gay ra. Tac gid Tran Thi Hué mdc di da dwa ra nhitng dinh huéng hoan thién ca
nhitng quy dinh chung va timg truong hop cu thé nhung dwong nhw méi dimg lai & viéc
dwa ra nhdnxét, danh gia vé nhitng han ché ciia BLDS 2005 chir hau nhw khéng dwa ra
kién nghi cu thé [54;tr.109-176] (xem phdn 2). Hon nita, ké tir khi BLDS 2015 dwoc théng
qua, chua c6 cong trinh ndo nghién ciru va dwa ra kién nghi hoan thién nhimg quy dinh
nay. Pac biét, trong BLDS 2015van cé nhiéu van de bat cdp can phai duoc hoan thién.

Nhu vdy, mic du cac tic gia khi nghién ctru vé TNBTTH do tai san gay ra, déu
dua ra nhitng kién nghi hoan thién phap luat. Tuy nhién, nhimng kién nghi nay hozc 1a chi
nho 1¢ déi voi timg trudng hop cu thé, hodc 13 van con nhitng méau thuin trong nhimg kién
nghi tong quat. Do d6, viéc tiép tuc nghién ciru va dua ra nhitng kién nghi hoan thién phéap
luat vé TNBTTH do tai san gy ra 1a mot trong nhiing nhiém vu ma luén 4n can phai giai
quyét. Trong d6, luan an s& dua ra nhitng kién nghi d6i v6i phan quy dinh chung va kién
nghi d6i v6i nhiing trudng hop cu thé vé TNBTTH do tai san gdy ra theo quy dinh trong
BLDS 2015. Pong thoi luin 4n ciing s& dua ra nhiing kién nghi nham nang cao hiéu qua
ap dung phap luat vé BTTH do tai san gay ra trén thyc tién.
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PHU LUC 2
KHAI QUAT QUY PINH PHAP LUAT VIET NAM VE TRACH NHIEM BOI
THUONG THIET HAI DO TAI SAN GAY RA QUA CAC THOI KY

1. Giai doan trudc nam 1945:

Trén thé gioi, TNBTTH ngoai hop dong néi chung, TNBTTH do tai san gy ra
noi riéng 1a ché dinh phap luat c6 lich st hinh thanh va phat trién 1au doi va 1a mot trong
nhitng ché dinh phap luat ra doi sém nhat trong cac ché dinh phép ludt dan sy. O Viét
Nam, ché dinh nay ciing c6 lich sir ton tai va phat trién 1au dai, gin lién voi qua trinh
d4u tranh gianh doc 14p va thdng nhat dit nude. Trong thoi ki phong kién, nhimg quy
dinh v& BTTH do tai san gy ra ton tai ¢ nhiéu dang khac nhau, c6 thé 1a huong udc, 16
lang, co thé 1a vin ban phap luat va déu co gia tri bét budc.

Vé Huong udc, co thé ké dén Huong udc cua lang Quynh Doi, xd Hoan Hau,
tong Phti Hau, huyén Quynh Luu, tinh Nghé An dugc soan ngay 20 thang 8 nim 1636.
Trong d6 tai Piéu 10 quy dinh: “Bdt ké nguoi nao ciing khéng dwoc dé trau bo dap hw
liia md va hoa qud, khdong tudn thi chiéu tién phat trong khodn da dinh ma bat. Trdu
con chua dén 5 thang con theo me ma dap liia md thi tha bdt cho. Qud 5 thang roi thi
phat tién 5 quan” [82; tr.266].

Vé vin ban phap luat, hai Bo luat dd s cua hai triéu dai phong kién con duoc
luu gitt dén nay 1a Quéc triéu Hinh luat thoi nha Lé va Hoang Viét luat 18 thoi nha
Nguyén. Song ‘“trong cac vin ban nay khong c6 su phan biét rd trach nhiém dan su va
trach nhiém hinh su. Piéu nay la do hai van ban nay dugc ban hanh nhim phuc vu cho
quyén loi cia giai cip thong tri, dé duy tri va bao v& su ton tai cua nén quan chy,
khong cha trong vao viéc bao vé quyén va loi ich ciia ngudi dan. Pong thoi, do anh
huong cua tu tuong Nho gido, nén trong xd hdi moi ngudi déu hanh dong nhu hién
nhin quan tir, gitta ho khong thé c6 nhitng tranh chap vé quyén loi” [111; tr.141-142].
Tuy nhién, vé TNBTTH do tai san giy ra, Qudc triéu Hinh ludt cua nha Lé quy dinh cu
thé hon:

Vé cac truong hop BTTH do tai san gay ra, Qudc triéu hinh ludt khong c6 quy
dinh mang tinh nguyén tic chung, ma chi quy dinh v& cac trudong hop cu thé nhu: (i)
Vé BTTH do cong trinh xdy dung gy ra, Piéu 568 (DPiéu 16 chuwong Tap luit, quyén
V) quy dinh: “Khi ¢6 viéc xdy dung hay phd hiy gi, ma phong bi khéng cdn thin, dé
dén néi xdy ra chét nguoi, thi xir biém mét tw, va chiu tién mai tdng 5 quan; con tho
thuyén va nguoi chi ty, thi hinh quan sé xem xét 16i vi ai xay ra ma dinh d¢i” [113;
tr.243]; (i) Vé BTTH do stc vét gy ra, Diéu 581 (Piéu 29 chuong Tap luit, quyén V)
quy dinh: “Nguoi tha trau ngua cho day xéo an lua, ddu cua nguoi ta, thi xu phat 80
triwong, va dén sw thiét hai. Néu cé y tha cho day xéo, phd hai ciia nguoi ta, thi xi
biém mét tw va dén gcfp doi su thiét hai. Néu vi trau ngua chay léng lén, khong kim
ham duge, thi dwoc mién téi truong” [113; tr.247]. Ngoai ra, Diéu 582 (Piéu 30
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chuong Tap luat, quyén V) va Diéu 583 (Piéu 31 chuong Tap ludt, quyén V) ciing quy
dinh vé& suc vat gy thiét hai nhung khong dat ra vin dé boi thuong dan su, ma chi quy
dinh vé& trach nhiém hinh sy.

Voi nhitng quy dinh ndy ciing c6 thé thdy TNBTTH do tai san gy ra dugc ap
dung néu c6 16i cua CSH, ngudi quan 1y tai san. Hon nita, viéc xac dinh mic boi
thudng con can c va hinh thic 18i ¢b ¥ hodc vo ¥ (161 ¢d ¥ bdi thudng gip doi thiét
hai). Ciing theo nhiing quy dinh nay cho thiy, TNBTTH s& duoc loai trir néu khong co
16i ctia ngudi cé trach nhiém quan 1y tai san.

Khi thyc dan Phap bat dau tién hanh xam luge Viét Nam, 1anh thd Viét Nam bi
chia cét thanh 3 ky voi 3 ché d6 khac nhau. Theo do, vin dé xac dinh thiét hai trong
TNBTTH ngoai hop dong ciing dugc diéu chinh béi nhitng vin ban quy pham khac nhau.

B¢ ludt Nam Ky gidn yéu dugc ban hanh vao nam 1883, duogc 4p dung diéu
chinh cac quan hé dan su tai mién Nam Viét Nam. Van dé BTTH do tai san giy ra
duoc quy dinh cu thé trong chuong Thi chin. Trong phan diéu khoan chung,
TNBTTH do tai san gy ra dugc dé cap nhu quy dinh mang tinh nguyén tic nhu:

“Moi nguoi co trach - nham khong nhitng vi viéc lam cua minh ma luén ca viéc
lam cua nguoi ma minh phai chiu trach - cit hay nhitng vdt minh giir - gin.

Chu mot con thu hay nguoi dung no phai chiu trach nhdam vé sw thiét hai do né
gdy ra trong thoi gian diung né di liic 36 né duwoe giit gin hay di la c hodc siic chuong
cing vay.

Chii mét toa kién truc phai bi trach nham vi sy sup do ciia né khi ndo su sup do
dy xdy ra béi sw khéng coi gin giit hay bdi cé ti tich trong s xdy dung”.

Trong phan trach nhiém cu thé, TNBTTH do tai san gy ra ciing duoc dé cap &
mtrc d¢ chi tiét hon. Cu thé:

DPdi v6i trach nhiém do tha - vat gay ra, mot 1an nira khrflng dinh chu thé phai boi
thuong khong chi 1a CSH ma con bao gém ca nguodi dung con tha. Pac bi¢t, BO luat nay
liét ké cu thé ngudi dung con thi nhu: ngudi ta dién, ngudi muon, ngudi thué (mudn), ...

P61 voi trach nhiém do xe hoi gy ra, BO ludt ndy dua trén thuyét 1y “su nguy
hiém c6 thé dén”, theo d6 TNBTTH phat sinh khi c6 thiét hai xay ra bat ké thiét hai do
hanh vi st dung hay do tu ban than chiéc xe do gay ra. Ngoai ra, BO ludt ndy ciing xac
dinh TNBT khi xe hoi gy thiét hai trong timng trudng hop cu thé nhu thiét hai gy ra
cho nguoi di duong, thi€t hai do xe bi an trom, thi¢t hai xay ra ddi voi hanh khach di xe.

Péi v6i TNBTTH do nha cira gdy ra, Bo luat nay quy dinh TNBTTH cua CSH
va trach nhiém cua ngudi kién truc hay thiu khoan. Trong do6, nguoi thau khoan phai
chiu trach nhiém trong thoi gian 10 nim bét ké nha cira sup d6 boi ti tich trong sy kién
tric hay vi ti tich ctia dét.

Bé dan ludt Bic Ky duogc ban hanh vao nam 1931, duoc ap dung tai mién Béc
Viét Nam. TNBTTH do tai san gay ra dugc quy dinh tai cac Diéu 714, 715 va 716 mot
cach cu thé, bao gdm ca nhimng quy dinh chung va nhiig quy dinh 4p dung véi trudng
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hop cu thé. Trong d6, Piéu 714 dé cap dén TNBTTH do tai san gy ra mot cach chung
nhéat: “Nguoi ta phdi chiu trach nhiém khong nhitng vé sw ton hai tu minh lam ra ma
cd vé su ton hai do nhitg ngwoi minh phdi bdo linh hay do nhitng vt minh phdi coi
giir nita”. Piéu 715 quy dinh vé TNBTTH do dong vat gay ra: “Nguwoi chii mot con vit
hay la nguwoi ding né, trong khi dwong nudi né ma né lam ton hai sw gi, phai chiu
trach nhiém, dii khi dy minh c6 giit né hay né lac tron di mdc long”. Piéu 716 quy
dinh v& TNBTTH do nha gay thiét hai: “Ngwoi chiit nha ma nha minh dé ndt lam thiét
hai cho nguwoi ta vi khéng chiu tu bé hay vi lam khéng chdc chén phdi chiu trach
nhiém vé su ton hai dé”.

Hoang Viét Trung Ky hd luat (Bo dan luat Trung Ky) dugc ban hanh vao nam
1936, dugc 4p dung tai mién Trung Viét Nam. Ciing gidng nhu bd Dan luat Bic ky
nam 1931, trong by Dan luat Trung ky 1936, TNBTTH do tai san giy ra cling duoc
quy dinh thanh 3 Diéu cu thé 13 Piéu 763 (quy dinh mang tinh nguyén tic chung vé
BTTH do tai san gy ra), Diéu 766 (quy dinh vé TNBTTH do dong vat giy ra) va Diéu
767 (quy dinh v& TNBTTH do nha gy ra). Trong d6, ndi dung cta 3 Diéu niay hoan
toan trung khép véi ndi dung 3 Diéu luat co lién quan dén TNBTTH do tai san gy ra
trong B6 déan luat Bic ky 1931.

2. Giai doan tir 1945 dén 1995

Giai doan nay, Nha nudc Viét Nam dan chu cong hoa mdi duge thanh 1ap, céac
van ban trudc day bi dinh chi thyc hién theo Chi thi 772 ctia Toa an tdi cao nam 1959.
biéu nay khién cho & mién Bic khong c6 mdt van ban cu thé diéu chinh céc quan h¢
phap luat dan sy. Mdi mot linh wuc lai chiu su diéu chinh bai nhitng van ban phap luat
khac nhau. Riéng linh vyc BTTH ngoai hop déng chiu sy diéu chinh cia mot sb vin
ban cu thé nhu sau:

Nim 1968, Hoi dong Chinh pha ban hanh Nghi dinh sé 49-CP ngay 09/4/1968
ban hanh ché d6 trach nhiém vat chét cua cong nhan, vién chuc ddi voi tai san ctia Nha
nude. Trong d6 chi c6 mot sé quy dinh vé BTTH do hanh vi giy ra, chir khong c6 quy
dinh v& BTTH do tai san gy ra.

Nim 1972 Toa 4n nhan dan t6i cao ban hanh Thong tu sé 173-TANDTC ngay
23/3/1972 huéng dan xét xtr vé& BTTH ngoai hop dong. Trong Théng tu nay, BTTH do
tai san gy ra dugc quy dinh cu thé trong hai trudng hop d6 1a: (i) BTTH do stc vét gy
ra: xac dinh chu thé chiu TNBTTH la CSH hodc ngudi da dugce chuyén quyén sir dung
(nhu nguoi muon). Trong d6, co sé TNBT la 16i trong viéc trong coi, chan dat; (ii)
TNBTTH do ngudn nguy hiém cao d6 gy ra khong dya trén co so yéu td 13i, tuc 1a
khong c6 15i van phai bdi thuong va thiét hai hoan toan do tu thin ngudn nguy hiém cao
do gay ra (binh hoa chét bi nd khi dang van chuyén, tai nan do day dan dién bi chay, ...).

Nam 1983 Toa 4n nhan dan t6i cao tiép tuc ban hanh Thong tu s6 03-TANDTC
ngay 05/4/1983 hudng dan gidi quyét mot s6 van dé vé BTTH trong tai nan 6 to.
Trong Thong tu nay, TNBTTH do 6 t60 dugc dat ra trong nhiéu truong hgp, c6 nhitng
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truong hop do 16i ctia ngudi diéu khién, 18i cua ngudi thr ba, nhung ciing c6 nhiing
truong hop khong do 15i ctia bt cir chil thé nao (vi du do rui ro thi bén 6 to bi rai ro
phai BTTH). Trong thong tu nay, TNBTTH ciing dugc loai trir néu khong thé khic
phuc dugc, khong thé nhan thic va ngan ngua trudc (sét, nuoc 14, ...).

3. Giai doan tir 1995 dén nay

Nam 1995 B luat dan sy dugc thong qua da quy dinh vé vin d& BTTH do tai
san gy ra thanh cac truong hop cu thé: BTTH do ngudn nguy hiém cao d6 giy ra (Piéu
627); BTTH do suc vt gy ra (Piéu 629); BTTH do cdy cdi gy ra (Piéu 630); BTTH
do nha cira, cong trinh xdy dung khéc gay ra (Piéu 631). Theo nhitng quy dinh nay, hau
hét cac truong hop TNBT khong dya trén diéu kién vé 13i, nhung ciing c6 truong hop
TNBT dua trén yéu t6 161 (TNBT cta NCH, str dung trai phap luat ngudn nguy hiém cao
do; TNBTTH cua nguoi thtr ba 1am stc vat gay thiét hai, ...). Ngoai ra, Bo luat dan su
nam 1995 ciing quy dinh vé cac cin ctr loai trir TNBTTH v6i timg truong hop cu thé.

Nim 2004, Hoi dong thdm phan Toa 4n nhan dan t6i cao di ban hanh Nghi quyét
01/2004/NQ-HDTP nhim huéng dan thi hanh mot sé quy dinh cua Bo luat dan sy ndm
1995 vé BTTH ngoai hop dong. Trong d6, phan III ciia Nghi quyét nay hudng dan thi
hanh quy dinh tai Piéu 627 Bo luat dan sy nam 1995 v& BTTH do ngu@)n nguy hiém cao
d6 gy ra. Tuy nhién, nhitng huéng dan trong Nghi quyét ndy da dong nhat vé BTTH do
ngudn nguy hiém cao do gay ra voi hanh vi str dung ngudn nguy hiém cao do gy ra.

Nam 2005, Qudc hoi thong qua BQ luat dan sy mai thay thé cho BO luat dan su
1995. Trong d6, van d& BTTH do tai san gdy ra hau nhu dugc ké thira hoan toan céc
quy dinh trong B¢ luat dan sy ndm 1995. Chi c6 hai diém thay d6i vé BTTH do stic vat
so voi Bo luat dan sy nim 1995 d6 1a: (i) khoan 3 Diéu 625 khong quy dinh vé trach
nhiém lién ddi gitta CSH véi NCH trai phap luat nhu Bo luat dan sy nam 1995; (ii) B
luat dan sy nam 1995 chi quy dinh TNBTTH cua NCH trai phap luat stc vat, nhung
BLDS 2005 con quy dinh TNBTTH cua NSD trai phap luat.

Nim 2006, Hoi dong thdm phan Toa 4n nhin dan t6i cao ban hanh NQ
03/2006/NQ-HPTP huéng dan thi hanh mot sé quy dinh cua BLDS 2005 vé BTTH
ngoai hop dong. Lién quan dén TNBTTH do tai san giy ra, Nghi quyét ndy chi hudng
din v BTTH do ngudn nguy hiém cao do gy ra. Trong do, nhimg hudéng dan trong
Nghi quyét ndy di ddng nhat gitra BTTH do ngudn nguy hiém cao do gy ra véi hanh
vi str dung ngudn nguy hiém cao do giy ra.

Nam 2015, B0 luat dan su duogc Quéc hdi thong qua ngay 24 thang 11 nam 2015
d3 c6 nhitng thay d6i nhat dinh so v6i BLDS 2005 vé BTTH do tai san gdy ra, cu thé nhu:

Thir nhdt, nguyén tic chung vé BTTH do tai san gy ra duoc quy dinh cu thé tai
khoan 3 Diéu 584. Pong thoi, cac cin cr loai trir TNBTTH hau nhu dugc quy dinh
chung cho cé truong hop tai san cling nhu hanh vi gay thiét hai chir khong quy dinh
riéng véi tung truong hop;
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Thir hai, nhiéu nguyén tic trudc day chi ap dung vdi BTTH do hanh vi gdy ra,
nay dugc ap dung voi ca truong hop thiét hai do tai san gy ra (vi du nhu nguyén tic
giam muc boi thuong tai khoan 2 Diéu 585);

Thit ba, cum tir “ngudi duge giao chiém hiru, sir dung” trong khoan 3 va 4 Piéu
623 BLDS 2005 dugc thay bang cum tir “NCH, sir dung” trong khoan 3 va 4 Piéu 601
BLDS 2015;

Thir tw, bd sung quy dinh v& TNBTTH cua NCH, sir dung stc vat trong truong
hop stc vt gy thiét hai so v6i BLDS 2005. Ngoai ra, con bd sung quy dinh vé trach
nhiém lién d6i trong trudng hop stc vat bi chiém hitu, st dung trai phép luat (quy dinh
nay da duoc dé cap trong Bg luat dan sy nam 1995);

Thir ndm, bd sung quy dinh v& TNBTTH ctia NCH, ngudi duoc giao quan 1y
trong trudng hop cdy cdi gy thiét hai. Pong thoi c6 su stra ddi dé dam bao xac dinh
TNBT trong moi truong hop cdy cdi gy thiét hai;

Thir sdu, bd sung quy dinh v& TNBTTH cua NCH va nguoi thi cong khi nha
cua, cong trinh xay dung khac gay thiét hai. Déng thoi c6 sy sira d6i dé dam bao xac
dinh dugc TNBTTH s€ phat sinhtrong moi truong hop nha ctra, cong trinh xay dung
khac gy thi¢t hai....



212

PHU LUC 3
MOT SO BAN AN, QUYET PINH, VU VIEC THUC TE VE
BOI THUONG THIET HAI DO TAI SAN GAY RA

QUYET PINH GIAM POC THAM SO 12/2005/HPTP-HS NGAY 24-6-2005 VE
VU AN PHAN VAN MINH, NGO THIET HUNG PHAM TOI “VI PHAM QUY
PINH VE PIEU KHIEN PHUONG TIEN GIAO THONG PUONG BQ”

HOQI PONG THAM PHAN TOA AN NHAN DAN TOI CAO

Ngay 24 thang 6 ndm 2005, tai tru s& Toa 4n nhan déan téi cao dd md phién toa
giam ddc thdm xét xt vu 4n hinh sy d6i véi:

1. Phan Van Minh sinh nam 1973; tru tai td 1, khu Cau Xéo, thi trin Long
Thanh, huyén Long Thanh, tinh Ddng Nai; nghé nghiép: cong nhan; con 6ng Phan Vin
Bay va ba Nguyén Thi Ri; c6 vo va 2 con.

2. Ngé Thiét Hung sinh nam 1983; tr( tai nha E 120, 4p Phudc Ly, xd Dai
Phudc, huyén Nhon Trach, tinh Déng Nai; lam phu viéc nha; con 6ng Ngé Van Con
va ba Phan Thi Nga.

Nguwoi bi hai: chi Lé Thi Hoang Oanh (da chét); ngudi dai dién hop phép cia
nguoi bi hai la ba Lé Thi Tho (ba ngoai cua chi Oanh) tra tai sb 78 khu B, ép Bén
Dinh, xa Phi Dong, huyén Nhon Trach, tinh Béng Nai.

Nhén thiy:

Khoang 21 gid ngay 11-01-2003 Ngo Thiét Hung (khong cé gidy phép lai xe)
diéu khién xe may WAVEa loai C100 bién sé 60L5-1142 ché chi Lé Thi Hoang Oanh
chay v6i toc 6 50km/h. Khi di dén nga tu cat duong lién xa sé 2 thudc dp Xom Hb, xa
Phi Hoi, huyén Nhon Trach, tinh Déng Nai, Hung phat hi¢n xe may Dream loai C100
bién sé 60F7-5309 do Phan Van Minh (c6 gidy phép lai xe) diéu khién dang chay vé6i
tbc d6 40km/h. Minh ciing nhin thiy xe Hung nhung cé hai déu khong giam tdc do. Do
Minh khong nhudng duong cho xe Hung tir hudng bén phai dang di dén ngi tu nén xe
ctia Hung dam vao giira xe ctua Minh vé phia bén phai 1am ca hai xe déu bi d6. Tai nan
xay ra lam chi Oanh bi chét do chin thuong so nao, Hung va Minh déu bi thuong nhe.

Tai ban 4n hinh su so thim sb 338/HSST ngay 17-6-2004, Toa an nhan dan tinh
Pong Nai 4p dung khoan 1 Diéu 202, diém p khoan 1 va khoan 2 Diéu 46 Bo luat hinh sy
(dbi voi Minh); diém a khoan 2 Piéu 202; diém p khoan 1 va khoan 2 Diéu 46, Piéu
47 (d6i v6i Hung); Diéu 42 Bo luat hinh su; Diéu 614 Bo ludt dan su, xtr phat Phan
Vin Minh 18 thang ti, Ngo Thiét Hung 18 thang tu déu vé tdi “Vi pham quy dinh vé
diéu khién phuong tién giao thong duong bd” va budc hai bi cdo phai lién déi bdi
thuong cho ba Lé Thi Tho 1a ngudi dai dién hop phap cua ngudi bi hai sb tién la:
17.700.000 dong, chia phan mdi bi cdo phai bdi thuong 8.850.000 dong. Tiép tuc tam
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giir hai xe may cua Ngo Thiét Hung va Phan Van Minh dé d¢am béo thi hanh 4n.

Ngay 22-6-2004, Phan Van Minh khang cao xin dugc hudng éan treo.

Ngay 27-6-2004, Ngo Thiét Hing khang céo dé nghi xem xét lai toan bd vu an.

Tai ban 4n hinh sy phiic thim s6 2141/HSPT ngay 17-9-2004, Toa phic thim
Toa 4n nhan dan t6i cao tai thanh phd H6 Chi Minh 4p dung diém a khoan 2 Diéu 202;
diém p khoan 1 va khoan 2 Piéu 46, Diéu 47 Bo luat hinh sy, xir phat Phan Van Minh
18 thang t, Ngo Thiét Hung 18 thang tu déu vé toi “Vi pham quy dinh vé diéu khién
phuong tién giao thong dudong bo”.

Ngay 04-11-2004, ba Lé Thi Tho c¢6 don giri Chanh 4n Toa 4n nhan dén t6i cao
va Vién trudng Vién kiém s4t nhan déan tbi cao dé nghi xem xét khang nghi theo thu tuc
giam ddc thdm ddi v6i ban an hinh sy phuc thdm s6 2141/HSPT ngay 17-9-2004 cia
Toa phuc thim Toa 4n nhan dan tdi cao tai thanh phé H6 Chi Minh vi d3 vi pham
nghiém trong thu tyc tb tung.

Tai quyét dinh s6 10/VKSTC-V3 ngay 30-5-2005, Vién truong Vién kiém sat
nhan dan t6i cao da khang nghi theo thii tuc giam ddc thim ban an hinh sy phiic tham
s6 2141/HSPT ngay 17-9-2004 cua Toa phuc thdm Toa 4n nhan dén tdi cao tai thanh
phé H6 Chi Minh va dé nghi Hoi dong Tham phan Toa 4n nhan dan tdi cao xét xir
giam d6c tham theo hudng huy toan bd phan dan su cua ban an hinh sy phic thim néu
trén va phan hinh phat d6i voi Ngo Thiét Hung dé xét xir phic tham lai theo ding quy
dinh ctia phap luat.

XET THAY:

Tai phién toa so tham, ba Lé Thi Tho Véng mat va ba khong dugc biét quyét dinh
ctia ban an so tham. Ngay 19-7-2004 ba Tho giri don dén Toa an nhan dan tinh Pong
Nai xin trich luc ban 4n so thim. Ngiy 24-7-2004 ba nhan duoc trich luc ban 4n so tham
ctia Toa 4n nhan dan tinh Dong Nai (ddu buu dién ngay 21-7-2004). Ngay 02-8-2004 ba
Tho giri don khang céo voi ndi dung xin giam hinh phat cho bi cio Ngb Thiét Hing va
yéu cau ting mirc bdi thuong cho ba. Ngay 04-8-2004, Toa phuc tham Toa an nhan dan
tdi cao tai thanh phé H6 Chi Minh nhin duoc don khang céo cuia ba Tho. Nhu vdy,
khéng céo cua ba Tho 13 hop 1&, nhung tai ban an hinh su phac thim s 2141/HSPT
ngay 17-9-2004, Toa phiic thim Toa 4n nhan dan tdi cao tai thanh phd H6 Chi Minh ghi
nguoil dai dién hop phap cua ngudi bi hai khong khang cao la khong ding, vi pham
nghiém trong quy dinh tai Didu 241 va Diéu 245 Bo luat t6 tung hinh sur.

Vé viéc ap dung phép luat do Phan Van Minh c6 gidy phép 14i xe, nén Toa 4n cép
so thdm 4p dung khoan 1 Diéu 202 Bo ludt hinh su 1a ding phap luat. Chi c6 bi céo
Minh khang c4o xin giam nhe hinh phat, nhung Toa an cép phuc tham lai 4p dung diém
a khoan 2 Piéu 202 B¢ luat hinh sy ddi v6i bi cdo 1a vi pham té tung va khong c6 loi
cho bi cao.

P6i voi Ngo Thiét Hung diéu khién xe may khong c6 bang lai, di qua tdc do
(tbc @6 cho phép theo quy dinh tai Didu 34 Diéu 16 trat tu an toan giao thong dudng bd
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la 40km/h) nén khong lam chu dugc tdc do da dam vao xe cua Minh. Bi céo chi cé
mot tinh tiét giam nhe ¢ diém p khoan 1 Diéu 46 Bo luat hinh sy, nhung Toa an cip so
tham lai 4p dung thém Diéu 47 Bo luat hinh sy dé xtr phat bi cdo dudi muc thap nhat
ctia khung hinh phat 13 sai 1am. Toa 4n cdp phuc thdm khong nhitng khéng khic phuc
sai sOt nay ma lai &p dung Piéu 47 BO luét hinh sy ddi voi cé hai bi céo la khong dung
phép luat.

Vé duong 16i xét xa, Phan Van Minh khong nhuong dudng cho Ngo Thiét
Hung 13 vi pham Piéu 22 Luét giao thong duong bd, nhung 13i it nghiém trong, con
Ng6 Thiét Hung c6 161 nang hon trong viéc gy tai nan giao thong nay; do d6, khi xét
xtr phuc tham lai can xem xét danh gia dung muc d6 161 cua timg bi cdo dé quyét dinh
hinh phat va muc bdi thuong dan su dung quy dinh cta phap luit.

Vi céc 18 trén, cin ctr vao khoan 3 Diéu 285 va Piéu 287 B luit tb tung hinh sy;
Quyét dinh:

Huy toan bd ban an hinh sy phiic tham s6 2141/HSPT ngay 17-9-2004 cta Toa
phtic thim Toa 4n nhan dan t6i cao tai thanh phd HO Chi Minh va giao hd so vu 4n cho
Toa phuc thim Toa 4n nhan dan tdi cao tai thanh phé H6 Chi Minh dé xét xtr phiic
thim lai theo ding quy dinh ctia phap luat ddi voi ca hai bi cao Ngo Thiét Hung va
Phan Van Minh.

- Ly do huy bdn dn phiic thim:

1. Toa 4n cap phiic thim ghi nguoi dai dién hop phap ctia nguoi bi hai khong
khang cao 1a khong dung;

2. Toa 4n cdp phic thim d3 4p dung khoan c6 khung hinh phat ning hon d6i
voi bi céo trong khi trong khi khong c6 khang cdo, khang nghi theo hudng nay 1a vi
pham thu tuc to tung;

3. 4p dung murc hinh phat chua tuong xting d6i v6i Ngo Thiét Hung.

- Nguyén nhin dén dén vigc huy bdn dn phiic tham:

1. Thiéu sot trong viéc van dung cac quy dinh cta B ludt t& tung hinh sy vé
khéng céo va thdm quyén ctia Toa an cép phic tham;

2. Thiéu sot trong viéc quyét dinh hinh phat.
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QUYET PINH GIAM POC THAM SO 26/2006/HS-GPTNGAY 08-9-2006
VE VU AN PHAN HONG HAI PHAM TOI “VI PHAM QUY PINH VE PIEU
KHIEN PHUONG TIEN GIAO THONG PUONG BQ”

HOI PONG THAM PHAN TOA AN NHAN DAN TOI CAO

Ngidy 08 thang 9 nim 2006, tai try sé Toa 4n nhan dan tdi cao md phién toa
giam ddc tham xét xir vu an hinh sy ddi voi:

Phan Héng Hai (Phan Phiic Hai) sinh nim 1963; tra tai thén Thanh Ly, xa
Binh Nguyén, huyén Thang Binh, tinh Quang Nam; trinh d§ van hoa 12/12; con 6ng
Phan Phuc Hau va con ba B4 Thi Pao; ¢6 vo 1a Ngb Thi Sang va 02 con.

Nguwoi bi hai: anh Nguyén Hau (d3 chét).

Nguwoidai dién hop phap cia ngwoi bi hai: chi Pang Thi Thao (l1a vo ctia nguoi bi
hat); tra tai thon Ngoc Son, xa Binh Phuc, huyén Thang Binh, tinh Quang Nam.

NHAN THAY:

Khoang 19 gid ngay 10-7-2002, Phan Hong Hai diéu khién xe mo to bién sb
92K4-6800 chay trén qudc 10 1A theo huéng Thing Binh-DPa Ning véi toc do
40km/h. Pén doan Km968+700 thuéc dia phan xa Binh Nguyén, huyén Thing Binh
thi huéng nguoc chiéu cd xe 6 to buyt chay huéng Pa Ning-Thing Binh dimg lai ¢
bén xe buyt dé cho khach xudng xe. Anh Nguyén Hau tir trén xe 6 t6 xudng di vong
sau xe O t6 dé sang duong. Liac nay xe mo t6 cua Hai dén cach dau xe 6 to khoang 4-
5m, Hai khong giam téc do ma cho xe lach sang bén trai phan dudng dang luu hanh.
Anh Hau da sang dugc 2/3 dudng thi bi xe mo6 t6 cua Hai dam vao lam ca xe mo to,
Hai va anh Hau truot mot doan. Anh Hau duoc dua di c:?ip cuu nhung do vét thuong
quéa niang nén di chét vao ngay 13-7-2002.

Tai ban giam dinh phap y sé 161/GDPY ngay 23-7-2002 cia T6 chic giam
dinh phap y tinh Quang Nam két luan anh Hau chét do “da chén thuong, chin thuong
sQ ndo nang, nut xuong so vung dinh chim phai dai 2,5cm, dap ndo, ty mau noi so,
cheén ép ndo, nhiin ndo lan toad”.

Tai ban an hinh sy so thim sé 128/HSST ngay 02-11-2004, Toa 4n nhan dan
tinh Quang Nam quyét dinh:

- Ap dung khoan 1 Diéu 202; diém b khoan 1, khoan 2 Diéu 46 B6 luat hinh su,
xir phat Phan Hong Hai 01 ndm tu vé toi “Vi pham quy dinh vé diéu khién phuong tién
giao thong duong bd”.

- Vé boi thwong dan sw: budc Phan Hong Hai boi thudong cho gia dinh nguoi bi
hai 18.445.000 d6ng gdm tién chi phi diéu tri cho nguoi bi hai trude khi chét, tién mai
tang va tién ton thét tinh than, da boi thuong trude 5.000.000 dong, con phai bdi thudng
tiép 13.445.000 dong; budc Phan Hong Hai cdp dudng cho 03 con ctia anh Hau mdi
thang 150.000 dong/ngudi cho dén tudi truong thanh (18 tudi).



216

Ngiay 08-11-2004, Phan Hong Hai khang céo kéu oan va xin giam muc boi
thuong dan su.

Ngay 15-11-2004, chi Dang Thi Thao 1a nguoi dai dién hgp phap ctia nguoi bi
hai khang céo ting muc bdi thuong dan su.

Tai ban 4an hinh sy phuc tham s 41 ngdy 28-01-2005, Toa phiic tham Toa an
nhan dan t6i cao tai Pa Ning gilt nguyén quyét dinh ctia ban an hinh su so tham vé toi
danh va hinh phat d6i voi Phan Hong Hai.

V& boi thuong déan su, gitt nguyén quyét dinh cta ban an hinh sy so tham vé mic
boi thuong nhung quyét dinh cu thé thoi diém thuc hién nghia vu cdp dudng nhu sau:
budc Phan Hong Hai phai tro cdp nudi 03 con cta anh Nguyén Hau (1a Nguyén Thi
Dung sinh ngdy 28-5-1989; Nguyén Van Ddng sinh ngay 20-3-1992; Nguyén Thi Tién
sinh ngdy 30-5-1996), muc trg cip mdi chau 1a 150.000 dong/thang. Thoi gian tro cip
dugc tinh tir ngdy tuyén an so thim (ngay 02-11-2004) cho dén khi cac chéu du 18 tudi.

Tai Khang nghi s6 26/2006/HS-TK ngay 23-6-2006, Chanh 4n Toa an nhéan déan
t6i cao di khang nghi ban an hinh sy phiic tham s 41 ngay 28-01-2005 ciia Toa phiic
thim Toa 4n nhan dan tdi cao tai Pa Ning va dé nghi Hoi ddng Tham phan Toa 4n
nhan déan t6i cao xét xtr giam dbc¢ tham huy ban an hinh sy phiic thim néu trén vé phan
quyét dinh: “thoi gian trg cap dugc tinh tir ngdy tuyén an so thim (ngay 02-11-2004)”.

Tai phién toa giam ddc tham, dai dién Vién kiém séat nhan dan t6i cao dé nghi
Ho6i dong tham phan Toa 4n nhan dan tdi cao hay ban an hinh sy phuc thim néu trén
vé phan quyét dinh thoi diém thuc hién nghia vu cdp dudng cho 03 con cua anh
Nguyén Héau dé xét xir phiic tham lai theo dung quy dinh ctia phap luét.

XET THAY:

Toa 4n cdp so thdm va Toa an cdp phuc thim két 4n Phan Hong Hai vé toi “Vi
pham quy dinh vé diéu khién phuong tién giao thong duong bd” va xir phat bi cdo 01
nam tu la c6 can ctr va dung phap luat.

Vé boi thuong dan su: Toa 4n cdp phic tham di budc Phan Hong Hai phai cp
dudng nudéi 03 con cia anh Nguyén Hau mic cép dudng mdi chau 1a 150.000
dong/thang cho dén khi cic chau du 18 tudi 13 dung. Tuy nhién vé thoi gian cép
dudng, Toa an cp so tham khong quyét dinh cu thé tir thoi diém nao. Toa 4n cp phuc
thim khic phuc thiéu sot quyét dinh cua ban 4n so thim, nhung lai quyét dinh thoi
diém bat dau tinh thoi gian cdp dudng tir ngdy xét xir so tham (ngay 02-11-2004) 1a
khong dang phap luat. Theo tinh than quy dinh tai Diéu 616 B ludt dan su va hudng
dan tai Nghi quyét sé 01/2005/NQ-HDTP ngay 31-3-2005 ciia Hoi dong Tham phan
Toa 4n nhan dan tdi cao huéng dan thi hanh mot sé quy dinh trong Phan thir nhat
“Nhimng quy dinh chung” ctia Bo luat t6 tung dan sy nim 2004 thi trong trudong hop cu
thé nay, thoi diém phét sinh nghia vu cép dudng phai duoc tinh tir ngay nguoi bi hai
chét. Ngay 08-7-2006, Hoi dong tham phan Toa an nhan dan ti cao da ban hanh Nghi
quyét s6 03/2006/NQ-HDTP “huéng dan 4p dung mot sb quy dinh cta Bo ludt dan su
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nam 2005 vé boi thudong thiét hai ngoai hop ddng” trong do tai diém a tiéu muc 2.3
muc 2 phan II huéng dan thoi diém cdp dudng duoc xac dinh ké tir thoi diém tinh
mang bi xam pham. Tuy nhién, néu Toa an cap giam ddc tham chi huy ban an hinh sy
phiic thim vé phan quyét dinh “thoi gian tro cap duoc tinh tir ngdy tuyén 4n so tham
(ngay 02-11-2004)” chinh la stra ban an da c6 hi€u lyc phép ludt theo hudng khong cod
loi cho bi cdo vi khi huy quyét dinh d6, duong nhién thoi diém cép dudng dugc xic
dinh tir ngdy ngudi bi hai chét. Vi vy, can huy ban an hinh sy phiic thim vé phan cip
dudng nudi con dé xét xtr phuc thim lai theo ding quy dinh ctia phap lut.

Vi céc I8 trén, can cir vao Diéu 285 va Diéu 287 B6 luat t6 tung hinh su;

QUYET PINH:

- Huly ban 4n hinh sy phic thdm sé 41 ngay 28-01-2005 cua Toa phuc tham Toa
an nhan dén téi cao tai Pa Néng vé& phan quyét dinh “budc Phan Hong Hai phai trg cép
nudi 03 con ctia anh Nguyén Hau (12 Nguyén Thi Dung sinh ngay 28-5-1989; Nguyén
Van Pong sinh ngdy 20-3-1992; Nguyén Thi Tién sinh ngiy 30-5-1996), muc trg cip
mdi chéu 1a 150.000 d6ng/thang. Thoi gian tro cép dugc tinh tir ngdy tuyén an so thim
(ngay 02-11-2004) cho dén khi céc chau du 18 tudi”; giao hd so vu an cho Toa phic
thim Toa an nhén déan tdi cao tai Pa Nang dé xét xur phuc thim lai phan nay theo dung
quy dinh cta phap luit.

- Céc quyét dinh khac ciia ban an hinh sy phiic thim khong bi khing nghi tiép
tuc c6 hi¢u luc phap luat.
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TOA AN NHAN DAN TOI CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TOA DAN SU Poc 1ap - Tu do - Hanh phiic
Quyét dinh giam déc thAm
S6: 30/2010/DS-GPT
Ngay 22-01-2010
Vu an: Doi bdi thudng thiét hai tinh mang
NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA DAN SU TOA AN NHAN DAN TOI CAO
Véi Hpi dong gidm déc thim gom co:
Tham phan - chu toa phién toa: Ba P§ Thi Loan
Va céc Thim phan:
1. Ba Vi Thi Minh Thiy
2. Ong Nguyén Dirc Viét
Thu ky ghi bién ban phién toa: Ba Tran Thi Kim Anh.

Dai dién Vién kiém sat nhan dan tdi cao tham gia phién toa: Ba Tran Kim Chi,
Kiém sat vién Vién kiém sat nhan dan tdi cao.

Ngay 22 thang 01 ndm 2010, tai tru s& Toa an nhan dan t6i cao mé phién toa giam
ddc tham xét xtr vu an “Doi bdi thudng thiét hai tinh mang” giita cac duong su:

Nguyén don: Anh Nguyén Hiru Cong sinh nim 1965; tra tai t6 2, ap 3, xa Tan
Hung, huyén Céi Be, tinh Tién Giang.

Bi don: Chi nhanh dién Cai B¢, tinh Tién Giang; dia chi 4p 4, xa Phu An, huyén
Cai Lay, tinh Tién Giang; do 6ng Nguyén Van Bach (Trudng chi nhanh) dai dién.

Ngudi ¢6 quyén loi, nghia vu lién quan:

- Anh Tran Vin Ri sinh ndm 1967; tra tai td 4, ép 3, xa Tan Hung, huyén Cai Bé,
tinh Tién Giang.

- Anh Nguyén Vin Sua sinh nim 1964; tra tai t6 2, ap 3, xa Tan Hung, huyén Cai
B¢, tinh Tién Giang.

Theo Quyét dinh khang nghi s6 581/2009/KN-DS ngay 12-10-2009 ctia Chanh an
Toa 4n nhan dan t6i cao ddi voi Ban 4n dan sy phuc tham sé 540/2006/DS-PT ngay 18-
10-2006 ctia Toa an nhan dan tinh Tién Giang.

NHAN THAY:

Tai don khoi kién dé ngay 6-12-2005 va trong qud trinh gidi quyét vu dn,
nguyén don la anh Nguyén Hitu Céng trinh bay: Khoang 16 gio 30 phut ngay 10-5-
2003, chau Nguyén Htru Lo1i, sinh nam 1997 (la con cua anh) bi di¢n giat chét tai nha
6ng Huynh Chi Diing tai 4p 3 xd Tan Hung, huyén Cai Bé, tinh Tién Giang nguyén
nhin do dudng diy ha thé chay ngang qua nha 6ng Diing bj hd mach dién dan dién qua
mai tole nha 6ng Diing dén diy chang bang sit xudng dat, khi chau Loi di ngang qua
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cham vao day ch’fmg thi bi dién giat chét tai chd (theo két luan cua Cong an huyén Cai
B¢). Puong dién trén do Chi nhanh dién Cai Bé quan 1y va ky hop dong ban dién cho
cic anh Tran Van Ri va Nguyén Van Sua nén yéu cau chi nhanh dién Cai Bé phai boi
thudng thiét hai cho gia dinh anh gom: Chi phi mai tang chau Loi 1a 12.000.000d0ng;
boi thuong thiét hai do ton thit vé tinh than cho vo chdng anh 1a 12.000.000d6ng; bdi
thuong thiét hai do ton that vé tinh than cho 2 con con lai cta anh 1a 4.000.000d6ng.
Tong cong 14 28.000.000 dong.

Bi don 1a Chi nhanh dién Cai B¢, huyén Cai Lay do dng Nguyén Vin Bach
(Trudng chi nhanh) dai dién trinh bay: Ngay 17-01-2003, Cong ty dién luc 2, tinh
Tién Giang ky hop dong ban dién cho éng Nguyén Vin Xua (Sua) dai dién t6 dién xa
Tén Hung. Theo hop dong thi t6 dién xa Tan Hung phdi chiu trach nhiém vé ky thudt
dwong ddy tir sau cong to tong. Viéc chau Loi bi dién gidt chét la do dwong ddy ha thé
(sau cong to tong) bi hé mach dién. Puong ddy ndy do té6 dién quan 1y, sir dung nén
Chi nhdnh dién huyén Cdi Bé khéng chiu trach nhiém boi thuong thiét hai vé cdi chét
ciia chdu Loi ma do t6 dién phai chiu trach nhiém. Chi nhanh ty nguyén ho tro cho gia
dinh chdu Loi la 3.000.000 dong.

Nguwoi ¢6 quyén loi, nghia vu lién quan trinh bay:

-Anh Nguyén Van Sua thira nhan dugc nhan déan trong to dién bau lam t6 truong to
dién nén anh c6 ky hop déng mua dién voi Cong ty dién luc 2, tinh Tién Giang, nhung
anh chi 1am trong vai ngay thi nghi nén giao lai cho anh Tran Van Ri tiép nhan vai trd
t6 truong tir khoang nim 2003 dén nay, thoi diém chau Loi chét anh khong con &
trong t6 dién nén anh khong chip nhan bdi thuong thiét hai cho gia dinh anh Cong.

-Anh Tran Van Ri trinh bay: Ong Nguyén Van Sua dimg tén ky hop ddng mua dién
véi Cong ty dién luc 2, tinh Tién Giang. Tuy nhién, 6ng Sua chi lam t6 truong dugc
khoang 1 thang thi nghi nén nhan din bau anh lam t6 trudng. Chéu Loi bi dién giat
chét 1a do dudng day ha thé sau cong to tong bi ho mach dién, duong diy nay do nhan
dan phai dong gop xay dung, néu hu hong thi nhan dan ciing phai ¢6 trach nhiém déng
gdp tién stra chita. Sau khi chau Loi chét, nhan dan ciing gop mot s tién dé hd tro cho
gia dinh anh Cong nén khong ddng ¥ bdi thuong thiét hai theo yéu cau ciia anh Cong.
Anh ty nguyén hd tro cho gia dinh anh Cong 500.000 dong.

Tai Ban 4n dan su so thim sb 226/2006/DS-ST ngay 24-7-2006, Toa 4n nhén
dan huyén Cai b, tinh Tién Giang quyét dinh

Bdc yéu cau khdi kién ciia anh Nguyén Hitu Céng vé viéc doi Chi nhanh dién
Cdi Bé boi thuong chi phi mai tang, ton that tinh than cho gia dinh anh véi téng so
tién la 28.000.000d6ng.

Ghi nhagn sy tw nguyén cua Chi nhanh dién Cai Be hé tro cho anh Cong
3.000.000d6ng va éng Tran Van Ri hé tro sé tién 500.000dong.

Ngoai ra, Toa an cép so tham con c6 quyét dinh V& an phi, quyén khang céo cua
céac duong su.
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Ngay 27-7-2006, anh Cong c6 don khang cdo khong dong ¥ véi ban 4n so tham.

Tai Ban 4an dan su phic tham sé 540/2006/DS-PT ngay 18-10-2006, Toa 4n
nhan dan tinh Tién Giang quyét dinh:

Bdc yéu cau khdng cdo cua anh Nguyén Hiu Cong. Giit nguyén ban dn so tham
$6 226/2006/DS-ST ngay 24/7/2006 ciia Toa dn nhén dan huyén Cdi Be.

Bdc yéu cdu khai kién cia anh Nguyén Hitu Céng vé viéc doi Chi nhanh dién
huyén Cdi Bé boi thuong chi phi mai tang, ton that tinh than cho gia dinh anh véi téng
céng so tien la 28.000.0004.

Ghi nhan su tw nguyén cua Chi nhanh dién huyén Cai Be hé tro cho anh Cong
3.000.000d va anh Tran Van Ri hé trg 500.000d. Thuc hién ngay khi an co hiéu luc
phap luat.

Ngoai ra, Toa an cdp phuc thim con cé quyét dinh V& an phi.

Sau khi xét xtr phuc thim, anh Nguyén Hitu Cong c6 don khiéu nai ban an dan
su phuc thdm néu trén.

Tai Quyét dinh khang nghi sb 581/2009/KN-DS ngay 12-10-2009 cta Chanh 4n
Toa 4n nhan dan ti cao ddi voi Ban 4n dén su phuc tham sé 540/2006/DS-PT ngay
18-10-2006 ciia Toa 4n nhan dén tinh Tién Giang; dé nghi Toa Dan sy Toa 4n nhan
dan tbi cao xét xir giam d6c¢ tham, huy ban an dan sy phiic tham néu trén va hay ban
an dan sy so tham sé 226/2006/DS-ST ngiy 24-7-2006 ctia Toa 4n nhan dan huyén
Cai Be, tinh Tién Giang; giao hd so vu an cho Toa an nhan dan huyén Cai B¢, tinh
Tién Giang xét xtr so tham lai theo quy dinh cua phap luat v6i nhan dinh:

Ngay 17-01-2003, Céng ty dién luc 2, do 6ng Nguyén Van Bach (Truwéng Chi
nhanh dién Cai Be) lam dai dién co hop d&ng mua ban dién sinh hoat voi bén mua
dién do éng Nguyén Vin Xua (Sua) dai dién (Gng Sua dimg tén trén hop dong mua
dién nhung nguoi ky tén la 6ng Tran Vin Ri). Hop dong mua ban dién quy dinh trdach
nhi¢m cia bén ban dién la dam bao cung cdp dién on dinh, an toan cho bén mua dién;
bén mua dién co nghia vu sw dung dién an toan, chiu trach nhiém quan ly tu dau day
ra Ciia céng to vao nha (461 Véi cong to ddt bén ngoai nha).

Ngay 10-5-2003, dwong ddy ha thé sau dién ké bi ro ringuon dién, lam chét chdu
Nguyén Hiwu Loi (sinh nam 1997) la con ciia anh Nguyén Hitu Céng. Theo quy dinh tqi
diéu 627 Bg ludt dan sw nam 1995 (diéu 623 Bé ludt dan sw ndam 2005) thi chii sé hitu,
nguoi dwoc chi sé hiru giao chiém hitu, sir dung nguon nguy hiém cao dé phdi boi
thirong thiét hai ngay cd khi khéng cé 16i (trir cac truong hop thiét hai xdy ra hoan toan
do 13i ¢6 y ciia nguoi b thiét hai, thiét hai xay ra trong trircong hop bdt kha khdng hodc
tinh thé cap thiét...). Trong vu Viéc nay, bén bi thiét hai hoan toan khéng c6 16i nén phdi
duwoc boi thuwong; 1é ra phdi lam ré trach nhiém cua chi séhiu nguén nguy hiém cao dé
la Cong ty dién luc 2 va trach nhiém cua bén quan ly, sir dung duwong ddy dién néu trén
la T6 diénAthugcdp 3, xd Tan Hung, huyén Cdi Bé (do éng Trdn Vin Ri lam Té trueng
té dién) trong Vviéc dé ro ri nguon dién lam chét chdu Loi, dé c¢é co sé gidi quyét boi
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thirong thiét hai cho anh Céng do nguén nguy hiém cao dg gay ra, nhung Toa dn cdp so
tham va Toa dn cdp phiic tham lai bac yéu cau khéi Kién ciia anh Céng véi Iy do anh
Céng khéiKién khong diing doi tiwong la chua dii can cir (Néu anh Cong khéi Kién khong
diing déi twong thi Toa an phdi gidi thich dé anh Céng lam don khéi Kién cho ding doi
tuong, xac dinh chinh xac bi don trong vu an, dé giai quyét triét dé vu dn).

Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan ti cao nhat tri
v6i quyét dinh khang nghi ctia Chanh 4n Toa 4n nhan dén téi cao.

HOI PONG GIAM POC THAM
TOA DAN SU TOA AN NHAN DAN TOI CAO
XET THAY:

Ngay 17-01-2003, Cong ty dién luc 2, do 6ng Nguyén Vin Bach (Truéng Chi
nhanh dién Cai Be) lam dai dién co ky hop dong ban dién sinh hoat cho anh Nguyén
Vin Xua (Sua), tuy anh Sua ding tén hop ddng, nhung nguoi ky tén 1a anh Tran Vin
Ri. Chinh anh Ri ciling thtra nhan anh Sua chi 1a khoang 1 thang, sau d6 giao lai cho
anh chiu trach nhiém. Hop dong quy dinh trach nhiém bén mua dién phai c6 nghia vu
st dung dién an toan, chiu trach nhiém quan 1y tir dau day ra ctia cong to vao nha.

Ngay 10-5-2003, chau Nguyén Hitu Loi bj dién giat chét, theo két luan cua
Cong an huyé¢n....thi....

Nhu vy, nguyén nhan chau Loi bi chét 1a do duong day dién ha thé (sau cong
to téng) bi hd mach dién. Theo quy dinh tai Piéu 623 Bo luat dan sy va...to dién do
anh Ri (12 nguoi dugc chii s¢ hitu giao chiém hitu, str dung nguon nguy hiém cao do)
1am t6 truong phai chiu trach nhiém bdi thuong thiét hai.

Trong trudng hop nay, néu anh Cong khoi kién khong ding d6i tugng thi Toa
an cap so tham va Toa an cép phuc thim phai hudng dan cho anh Cong khoi kién dung
d6i twong. Toa 4n cdp so tham va Toa an cap phuc tham nhan dinh anh Cong khoi kién
khong dung d6i tugng dé bac yéu cau khoi kién cua anh Cong 1a khong ding, gay thiét
hai dén quyén loi ctia gia dinh anh Cong.

Do d6, Hoi dong giam dbc tham Toa Dan su Toa 4n nhan dan tbi cao thdy can
thiét phai hay ban 4n dan sy so thim va hiy ban 4n dan sy phuc tham dé xét xtr so tham
lai theo quy dinh cua phap luat. Khi giai quyét lai vu an Toa an cip so thim va Toa an
cap phtic tham ciing can ghi nhan su tu nguyén V@& viéc hd tro ciia cac duong su.

Can cr vao khoan 2 Diéu 291, Piéu 296, khoan 3 Diéu 297, Pidu 299 Bo luit
T6 tung Dan suy.

QUYET PINH:

1. Huy Ban 4n dan sy phac tham sé6 540/2006/DS-PT ngiy 18-10-2006 ctia Toa
an nhan déan tinh Tién Giang va hiy Ban an dan su so thim s 226/2006/DS-ST ngay
24-7-2006 ciia Toa an nhan dan huyén Cai Be, tinh Tién Giang vé wu 4n “Poi boi
thuong thiét hai tinh mang” giita nguyén don 1a anh Nguyén Hiru Cong v6i bi don la
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Chi nhanh di¢n Céi Be; nguoi co quyén loi, nghia vu li€n quan Ia anh Tran Van Ri,
anh Nguyén Van Sua.
2. Giao hd so vu 4n cho Toa 4n nhan dan huyén Cai B¢, tinh Tién Giang xét xir
so tham lai theo quy dinh cua phap luat.
CAC THAM PHAN CHU TQA PHIEN TOA

Vii Thi Minh Thity Nguyén Pirc Viét P6 Thi Loan

Noi nhdn: TM. HQOI PONG GIAM POC THAM
- Chdnh én TANDTC (dé bdo THAM PHAN - CHU TQA PHIEN TOA
cdo);

- TAND huyén Cai Be, tinh

Tién Giang (kém hd so wvu

an);

- TAND tinh Tién Giang; D6 Thi Loan

- VKSND huyén Cai Ba,

tinh Tién Giang;

- VKSNDTC (V5);

- THADS huyén Céi Be,

tinh Tién Giang;

- Cac duong su;

- Luu VP, TDS, HS,THS.
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TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc lap - Tu do - Hanh phiic

Ban 4n s6: 217/2009/DS-PT
Ngay 24-08-2009
V/v Yéu cau boi thong
thiét hai ngoai hgp dong
NHAN DANH
Nuéc cong hoa xa hoi chu nghia Viét Nam
Toa an nhan dan thanh pho Ha Noi

Vii thunh phCn Héi ®éng xBt x6 phoc thEm gam ci:

Tham phdn - Chu toa phién toa: Ba Mai Thi Thiang

Cac Tham phan: Ong P6 Van Minh

Ba Tran Thi Hai
Th ky Toa 4n ghi bién ban phién toa: Ong Nguyén Nh Trong - Cin bo Toa an

nhan dan thanh phé Ha Noi.

Ngay 24 thang 08 nam 2009 tai tru s& Toa 4n nhan dan thanh ph6 Ha Noi xét xtr
phiic thim cong khai vu dn dan su thu 1y s6 175/2009/TLPT- DS ngay 07 thang 08 nam
2009 vé Yéu cau boi thong thiét hai ngoai hgp dong.

Do ban 4n dan su so thadm s6 04/2009/DS-ST ngay 03 thang 06 nam 2009 cua
Toa 4n nhan dan quan Thanh Xuan bi khang céo.

Theo Quyét dinh da vu an ra xét xtr s6 496/2009/QD-PT ngay 17 thang 08 nam
2009 gitta cac dong su:

Nguyén don:

- Ong Nguyén Van Quan, sinh nam 1960;

- Ba Tran Thi My, sinh nam 1961;

Cung trud tai: Thon Yén Phua, xa Lién Ninh, huyén Thanh Tri, Ha Noi.

Ngoi dai dién theo uy quyén cua ba Tran Thi My 1a ong Nguyén Van Quén sinh
nam 1960, cung trd tai: Thon Yén Phu, xa Lién Ninh, huyén Thanh Tri, Ha Noi.

Ngoi bao vé quyén va 1gi ich hgp phdp cho o6ng Nguyén Van Quan l1a 6ng Dong
Minh Kha - Luat s van phong luat s Phic Tho, Poan luat s thanh pho Ha Noi.

Bi don: Cong ty TNHH Xay dung Thong mai va Du lich Minh Lan, dia chi: S6
216 dong Giai Phong, phong Phong Liét, quan Thanh Xuan, Ha Noi. Dai dién theo
phap luat 1a ba Doan Ngoc Lan, sinh nam 1964; Giam doc Cong ty. Ngoi dai dién theo
uy quyeén la 6ng Bang Quang Minh, sinh nam 1960; dia chi noi ¢ trd: S6 216 dong Giai
Phong, phong Phong Liét, quan Thanh Xuan, Ha Noi.

Ngoi ¢6 quyén loi, nghia vu lién quan c6 yéu cau doc lap:

Chi Nguyén Thuy Dung, sinh nam 1988; Tr tai: Tap thé don vi kho K22 huyén
Thanh Tri, thanh phé Ha Noi. Xin xr ving mat.
Ngoi ¢6 quyén loi, nghia vu lién quan:
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- Anh Bii Anh Tuén, sinh nam 1981; Dia chi: Khu tap thé xay lap lam nghiép
Thanh Tri, Ha Noi.

- Anh Nguyén Huy Thong, sinh nam 1963; Trd tai: Thon Nam Son, xa Nam Ph-
ong Tién, huyén Chong My, Ha Noi. Xin x{r vaing mat.

- Cong ty C6 phin bao hiém Petrolimex. Dia chi: S6 532 dong Ldng, phong
Lang Ha, quan DPong Da, Ha Noi. Do ong Nguyén Anh Diing - Téng gidm d6c cong ty
dai dién theo phap luat.

Ngoi dai dién theo uy quyén 1a ba Hoang Thi Yén Oanh, chuyén vién Cong ty
C6 phan bao hiém Petrolimex. Xin x{f ving mat.

Nhan chimng:

- Ong Lé Van Mai, sinh nam 1954; Dia chi: Tap thé xi nghiép cung tng vat t Bo
Nong Nghiép, xa Lién Ninh, huyén Thanh Tri, Ha Noi.

- Anh Nguyén Manh Linh, sinh nam 1987; Dia chi: Khu tap thé 810 Lién Ninh,
huyén Thanh Tri, Ha Noi.

- Anh Nguyén Khdnh Toan, sinh nam 1987; Dia chi: Xa Duyén Ha, huyén
Thanh tri, Ha Noi.

NHAN THAY:

Theo don khoi kién ctia ngay 20/03/2008 va nhiing 16i khai trong qua trinh
giai quyét ong Nguyén Van Quan trinh bay: Ong 12 bd dé clia anh Nguyén Diic Thi 12
nan nhan trong vu tai nan giao thong xay ra vao hoi 0h30 ngay 27/5/2007 tai nga ba
Phédp Van, phong Hoang Liét, quan Hoang Mai, Ha Noi, giita xe 0 to bién kiém sodt 29V
- 7689 cua Cong ty TNHH Xay dung Thong Mai va Du lich Minh Lan do 1di xe Nguyén
Huy Thong diéu khién di dong Giai Phong chiéu Duoi cd héng Van Dién chuyén héng
ré& trdi vao Phap Van vé héng Yén SO va cham vdi xe moto bién kiém soat 29U2-1102 do
anh Nguyén Dtc Thi diéu khién phia sau chd chi Nguyén Thi Tham va chi Nguyén
Ngoc Td. Hau qua 1a anh Nguyén Dic Thi chét, chi T va chi Tham bi thong, xe mo t6 h
hong. Viéc anh Thi chét da gay cho gia dinh 6ng nhi€u ton thét vé tinh cam va tai san,
nay gia dinh 6ng yéu cau Cong ty TNHH Xay dung, thong mai va Du lich Minh Lan boi
thong thiét hai do nguén nguy hiém cao do 1a xe 6t6 bién kiém soat 29V - 7689 gy ra
dan dén con trai 6ng la anh Nguyén Dtc Thi bi chét. Yéu cdu boi thong cu thé nh sau :

- Tién ton thét tinh than: 39.000.0004.

- Mai tang phi cho anh Nguyén Van Thi: 9.870.000d.

- Tién stra xe mdy: 8.950.0004d .

Téng cong la: 57.820.000d.

Ngoi ¢6 quyén loi va nghia vu lién quan ¢6 yéu cau doc lap la chi Nguyén
Thuy Dung trinh bay: Chi va anh Nguyén DicThi ¢6 quan hé tinh cam, cha dang ky
két hon. Vao thoi gian anh Thi bi tai nan va bi chét, chi da c¢6 thai doc 02 thang. Ngay
27/5/2007 anh Thi chét cho nén anh chi khong két hon doc. Ngay 20/12/2007 chi da
sinh chdu Nguyén Didc Td. Nay chi yéu cau Cong ty TNHH Xay dung, thong mai va
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Du lich Minh Lan cap ddng nu6i Nguyén Dic Ti 1.200.000d/thang cho dén khi chau
T trong thanh 18 tudi. Ngoai ra chi con yéu cau Cong ty TNHH Xay dung, thong mai
va Du lich Minh Lan hoan tra gia dinh chi s6 tién 5.000.000d tién chi phi cho viéc
giam dinh Gien dé ching minh chdu Nguyén Diic Td 1a con ctia anh Nguyén Dic Thi.
Chi uy quyén cho 6ng Nguyén Van Quan tham gia t0 tung giai quyét nhitng yéu cau
cua chi.

Bi don: Cong ty TNHH Xay dung thong mai va Du lich Minh Lan do ong
Pang Quang Minh dai dién uy quyén trinh bay: Cong ty TNHH Xay dung thong
mai va Du lich Minh Lan 12 cht phong tién xe 6 t6 bién kiém sodt 29V-7689, c6 thué
anh Nguyén Huy Thong lam 14i xe cho cong ty, theo hop dong lao dong ky cac ngay
2/1/2007; 1/4/2007; 1/7/2007; 1/10/2007 dén 31/12/2007. Ngay 27/5/2007 anh Nguyén
Huy Thong diéu khién xe 6 t6 29V - 7689 van chuyén cat theo cung dong tir dong Giai
Phong dén cang Khuyén Long. Pén khoang Oh30 phut ngay 27/5/2007 thi xay ra va
cham vé6i xe moto bién kiém sodt 29U2 - 1102 do anh Nguyén Dic Thi diéu khién dam
vao banh sau phia bén phai xe 6t6. Hau qua 1a anh Nguyén Dic Thi chét, xe may do
anh Thi diéu khién bi hong.

Cong ty c6 y kién la ding 1a xe 6t0 BKS 29V - 7689 1a xe cua Cong ty do anh
Nguyén Huy Thong diéu khién da va cham v6i xe motdo BKS 29U - 1102 do anh
Nguyén Ditc Thi diéu khién, hau qua 12 anh Nguyén Ditc Thi chét, xe mdy bi hong. Co
quan Cong an quan Hoang Mai, Ha Noi da c6 quyét dinh khong khoi t6 vu an hinh sy
s0 06 ngay 10/9/2007, xac dinh 16i vu tai nan giao thong nay do nan nhan Nguyén Dic
Thi da vi pham vot dén do, chay nhanh khong giam t6c d khi dén dong giao nhau,
chd qua s6 ngoi qui dinh, vi pham Diéu 22; Diéu 8 Luat giao thong dong bo. Cong ty
xac dinh 14i xe Nguyén Huy Thong khong c¢6 16i vi pham, do vay Cong ty khong chap
nhan yéu cau boi thong cta nguyén don. Cong ty chap nhan chi tra tién mai ting phi
cho anh Thi 129.870.000d va ho tro gia dinh 6ng Quan 10.000.000d. Khong chap nhan
yéu cau boi thong tién stra xe mdy va tién cap ddng nuodi con 1a chdu Nguyén Dic Ta
cho chi Nguyén Thuy Dung. Qua trinh giai quyét vu an Cong ty TNHH Xay dung, th -
ong mai va Du lich Minh Lan yéu cdu Toa 4n da Cong ty c6 phan bao hiém Ptrolimex
vao tham gia t6 tung, sau khi cong ty c6 phin bao hiém Petrolimex c6 y kién khong cé
trach nhiém boi thong, cong ty Minh Lan khong yéu cau Toa dn xem xét trach nhiém
ctia cong ty c6 phan bao hiém Ptrolimex d6i véi xe 6 t6 29U-1102 ctia Cong ty nita.

Ngoi ¢6 quyén loi, nghia vu lién quan trinh bay:

Anh Nguyén Huy Thong trinh bay: Anh 1a 1di xe cho Cong ty TNHH Xay
dung thong mai va Du lich Minh Lan, theo hop dong lao dong tir 02/1/2007 dén
31/12/2007. Ngay 27/5/2007 anh diéu khién xe 6 t6 29V - 7689 van chuyén cdt theo
cung dong tir dong Giai Phong dén cang Khuyén Long. Dén khoang Oh30 phit ngay
27/5/2007 thi xay ra tai nan v6i v6i xe moto bién kiém soat 29U2 — 1102 do anh
Nguyén DPuc Thi diéu khién vot dén do, dam vao banh sau xe 6t6. Hau qua 1a anh
Nguyén Duc Thi chét, xe mdy do anh Thi diéu khién bi hong. Nay gia dinh 6ng Quan
c6 yéu cdu cong ty TNHH Xay dung thong mai va du lich Minh Lan bo6i thong thiét
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hai anh khong c6 y ki€n gi, anh xac dinh trong vu tai nan giao thong nay anh khong cé
16i. Anh yéu cdu Toa 4n giai quyét theo qui dinh ctia phép luat.

Cong ty c6 phan bao hiém Petrolimex do chi Hoang Yén Oanh dai dién
theo uy quyén trinh bay: Cong ty TNHH Xay dung thong mai va Du lich Minh Lan
tham gia bao hiém cho chiéc xe 0 t6 bién kiém soat 29V-7689 theo gidy ching nhan
bao hiém s6 60063966 ngay 23/1/2007, c6 hiéu luc tir ngay 23/1/2007 dén 23/1/2008.
Can cit vao Khoan 1 Diéu 9 Quy tic bdo hiém bat buoc TNDS ctia chu xe co gidi ban
hanh theo Quyét dinh s6 23/2003/QDb ngay 25/2/2003 cua Bo trong Bo tai chinh thi
Cong ty c¢6 phin bao hiém Petrolimex s& boi thong cho ngdi thi 3 theo miic do 16i cia
chli xe co giGi. Vi can ct trén trong vu tai nan giao thong ndy co quan c¢6 thaim quyén
da két luan 16i hoan toan do nan nhan Nguyén Ditc Thi 1a ngdi diéu khién xe moto gay
ra. Do vay Cong ty c6 phin bao hiém Petrolimex khong c6 trdch nhiém thanh todn boi
thong cho ngoi thi ba.

Anh Bui Anh Tuan trinh bay: Anh 1a ban ctia anh Nguyén Duc Thi. Vao 0h30
ngay 27/5/2007 anh cing anh Nguyén Dtic Thi mdi ngoi diéu khién mot xe mdy chd
ban di choi. P&n ngd ba Phap Van, phong Hoang Liét, Thanh Tri, Ha Noi gap 0 to cua
Cong ty TNHH Xay dung thong mai va Du lich Minh Lan di ngoc chiéu chuyén héng
sang trai. Anh phéng qua dau xe 0 t0, con anh Thi dam vao xe gay tai nan. Co quan
Cong an quan Hoang Mai da két luan anh khong ¢6 16i. Chi€c xe mdy do anh Thi diéu
khién 12 xe may cua anh di cho anh Thi mogn. Sau khi tai nan xay ra, gia dinh anh va
gia dinh 6ng Quan d slra xe may hét 8.955.000d. Ong Quan d chi tra s6 tién nay. Vi
vay tréc yéu cau boi thong thiét hai cua gia dinh 6ng Quan doi véi Cong ty TNHH Xay
dung thong mai va Du lich Minh Lan anh khong cé y kién gi.

Tai bdn dn ddn su so thdm s 04/20009/DSST ngay 03 -06-2009, Toa dn nhdn ddn
qudn Thanh Xudn da quyét dinh:

Ap dung: Khodn 6 Piéu25; khodn Il Diéu33,; Khodn 1 diéu 131; Diéu 243; 245 -
BO ludt to' tung ddn su

Ap dung: K2 Piéu 604; K2 D608; P610; Piéma K2 D612 ;D623 - B ludt dan su.

Ap dung: Nghi quyét s6'03/2006/NQ - HPTP ngay 08/7/2006.

Ap dung: Khodn?2 diéu 7; Khodn 1 diéu 11 Nghi dinh 70/CP ngay 12/6/1997 ciia
Chinh phui vé 1é phi, an phi Toa dn.

Ap dung thong t s6 O1/TTLT ngay 19/6/1997 ciia TANDTC - VKSNDIC -BIP - BIC.
Xui:
Chdp nhdn mot phdn yéu cau boi thong thiét hai ngoai hop dong cuia gia dinh
ong Nguyén Vin Qudn va chi Nguyén Thuy Dung cu thé nh sau:

- Coéng ty TNHH Xiy dung thong mai va Du lich Minh Lan boi thong
9.870.000d tién mai tang phi cho 6ng Nguyén Vdn Qudn va ba Trdn Thi My.

- Buéc Cong ty TNHH Xdy dung thong mai va Du lich Minh Lan phdi boi thong
20.000.000d hai moi triéu dong) tién ton thdt tinh than va 4.477.500d (Bon triéu bon
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tram bdy moi bay nghin ndm tram dong) tién sua xe mdy cho ong Nguyén Vdan Qudn
va ba Tran Thi My.

Tong cong so tién Cong ty TNHH Xdy dung thong mai va Du lich Minh Lan
phdi boi thong cho éng Nguyén Vdn Qudn va ba Tran Thi My la : 34.347.500d ( Ba m-
o1 t triéu ba tram bon moi bdy nghin nam tram dong)

- Buoc Cong ty TNHH Xdy dung thong maiva Du lich Minh Lan phdi boi thong cdp
dong nuoi chau N guyén Piic Tu 300.000dimot thang (Ba tram nghin dong) cho chi Nguyén
Thuy Dung la me cua chdu Ti. Viéc boi thong tién cdp dong doc thuc hién nh sau:

Cong ty TNHH Xdy dung thong mai va Du lich Minh Lan boi thong mot lan
tién cdp dong tinh tix thang 12/2007 dén thdng 5/2009 so'tién la 300.000d x 17 thdng =
5.100.000d (Ndam triéu mot tram ngan dong) va Cong ty TNHH Xdy dung thong mai va
Du lich Minh Lan phdi boi thong hang thdng tién cdp déng nudi chdu Nguyén Diic Ti
300.000d/ thang ké tir thang 6/2009 dén khi chdu Nguyén Piic Tii trong thanh 18 tudi
hodic ¢é su thay déi khdc.

- Khéng chdp nhdn yéu cdu cua chi Nguyén Thuy Dung vé yéu cdu Cong ty
TNHH Xdy dung thong mai va Du lich Minh Lan hoan trd sé'tién 5.000.000d tién chi
phi giam dinh Gien giiia 6ng Nguyén Vdn Qudn va chdu Nguyén Diic Tu.

Vé dn phi: Cong ty TNHH Xdy dung thong mai Du lich Minh Lan phdi chiu
1.700.000d ( Mot triéu bdy tram nghin dong) dan phi dan su so tham.

Ké tir ngay bdan dn cé hiéu luc phdp ludt, Cong ty TNHH Xdy dung, thong mai
va Du lich Minh Lan khéng thanh todn ddy du soé'tién 34.347.500d6ng cho 6ng Nguyén
Vdan Qudn, ba Trdan Thi My va tién cdp dong nuodi chdau Nguyén Diic T cho chi
Nguyén Thuy Dung theo nh phdn quyét dinh trén ciia ban dn. Gia dinh 6ng Nguyén
Van Qudn va chi Nguyén Thuy Dung c6 don yéu cdu thi hanh dn giii co quan thi hanh
an ddn sw qudn Thanh Xudn. Cong ty TNHH Xdy dung, thong mai va Du lich Minh Lan
con phdi trd sé'tién ldi theo miic ldi sudt co ban do Ngdn hang Nha ndc qui dinh tong
ing vai so'tién cha thanh todn va thoi gian cha thi hanh dn.

Bdn dn con quyét dinh vé quyén khdng cdo theo ludt dinh.

Ngay 15-06-2009, 6ng Quan khang dé nghi tang khoan tién trg cp nuoi chau
Td 1én 1.200.000d/thang.

Ngay 12-06-2009, ba Doan Ngoc Lan dai dién Cong ty TNHH Xay dung, thong
mai va Du lich Minh Lan khdng cdo toan bd ban an.

Tai phién tod nguyén don va bi don khong thé thong long dgc vdi nhau vé viéc
giai quyét vu an va cling khong xuat trinh ching ct méi.

Ong Nguyén Van Quan dé nghi phia Cong ty Minh Lan cdp ddng nuoéi chau Ti
moi thang 600.000d 1am mot 1an.

Ong Pang Quang Minh déng y hé trg gia dinh 6ng Quan sé tién 30.000.000d va
khong dong y cdp dong nuodi chau Ta vi 14i xe cua Cong ty khong ¢6 10i.

Luat s Dong Minh Kha phat biéu:
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- Toa 4n cap so tham xir nh vay 1a qua nhe, tuy nhién gia dinh nan nhan khong
khédng cdo vé van dé boi thong nén dé nghi Hoi dong xét xr gitt nguyén phan nay.

- D6i v6i khang cdo cua gia dinh 6ng Quan dé nghi tang s6 tién cidp d dng nuoi
chdu Nguyén Ditc Tu 1én mbi thang 600.000d. Vi day 1a vu an tai nan giao thong do
nguén nguy hiém cao do gay ra nén Cong ty Minh Lan phai béi thong ké ca khi Cong
ty khong c¢6 16i theo diéu 623 Bo luat dan su. Vi vay, dé nghi Hoi dong xét xir xem xét
chdp nhan khdng céo cua ong Quan tiang tién cdp ddng nuoi chdu Td mobi thang
600.000d va doc nhan vao mot 1an 1a 192.600.000d.

XET THAY

Vé t6 tung: Trong vu 4n c6 mot s6 ngoi c6 quyén 1gi, nhgia vu lién quan gom
chi Nguyén Thuy Dung, anh Nguyén Huy Thong, chi Hoang Yén Oanh da c6 van ban
xin xUr vang mat. Do d6, Toa dn ti€n hanh xét x{r theo quy dinh cta tai Diéu 201 cua Bo
luat to tung dan su

Vé noi dung: Vao lic Oh30 phiit ngay 27/5/2007 tai nga ba Phap Van - Ngoc
Ho6i xdy ra vu tai nan giao thong gilta xe moto bién kiém sodt 29U5 - 1102 do anh
Nguyén Ditc Thi diéu khién, phia sau chd chi Nguyén Ngoc Td va chi Nguyén Thi
Tham; xe di theo dong Ngoc Héi, chiéu Vian Dién héng Puoi Ca va cham véi xe 0t0
bién kiém soat 29V - 7689 do anh Nguyén Huy Thong diéu khién di dong Giai Phong
chiéu Puo6i C4 héng Vian Dién chuyén héng ré trdi vao Phap Van vé héng Yén So. Xe
motd dam vao banh sau xe 6td; hau qua lam anh Thi bi thong nang doc da di cap ctu
tai bénh vién nhng da chét vao héi 03h cung ngay; chi Ta va chi Tham bi thong. Xe
moto bi h hong nhe. Co quan canh sat Diéu tra Cong an quan Hoang Mai da xac dinh
nguyén nhan vu tai nan giao thong 12 do nan nhan Nguyén Ditc Thi diéu khién xe moto
bién kiém soat 29U5-1102 vot den do, khong giam téc do khi dén dong giao nhau, cho
qud s6 ngdi qui dinh, vi pham Diéu 11, Diéu 22 va Diéu 28 Luat giao thong dong bo.
Do d6, tai Quyét dinh s6 06 ngay 10/9/2007 (Bl 35) Co quan Canh sét Diéu tra - Cong
an quan Hoang Mai quyét dinh khong khai t6 vu an hinh sy d6i v6i vu an hinh su vu tai
nan giao thong dong bo xay ra tai nga ba Phap Van, phong Hoang Liét, quan Hoang
Mai, Ha Noi ngay 27/05/2007.

Nh vay, trong trong hop nay 16i hoan toan thuoc ngoi bi thiét hai 1a anh Nguyén
Duc Thi, 1di xe Nguyén Huy Thong khong c¢6 16i nén cha phong tién 1a Cong ty TNHH
Xay dung, thong mai va Du lich Minh Lan (sau day viét tat 1a Cong ty Minh Lan) ciing
khong c616i. Vi vay, ngoi gay thiét hai khong phai boi thong thiét hai theo quy dinh tai
Diéu 617 clia Bo luat dan su va tiéu muc 1 Phan I; tiéu muc C muc 2 Phén III Nghi
quyét s6 03/2006/NQ-HDTP ngay 08 thang 07 nam 2006 ctia Hoi dong Tham phén
Toa an nhan dan t6i cao héng dan ap dung mot s6 quy dinh cia Bo luat dan su nam
2005 vé boi thong thiét hai ngoai hgp dong.

Toa 4n cdp so thadm cho rang day 1a vu tai nan giao thong do ngudn nguy hiém
cao do gay ra, viéc boi thong phai thuc hién ngay ca khi ngoi diéu khién hoic chu s&
hitu nguén nguy hiém cao do khong c6 16i 1a khong diing; bdi 1€ theo quy dinh tai Diéu
617 Bo luat dan su thi néu thiét hai xay ra hoan toan do 16i cua ng i bi thiét hai thi ngoi
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gay thiét hai khong phai boi thong. Trong trong hop nay anh Nguyén Dic Thi diéu
khién xe moto chd 3 ngoi (chd s6 ngdi qud quy dinh), vot dén do; lai vot phai, diém va
cham 1a phia sau xe 0 t6 do anh Nguyén Huy Thong diéu khién dang lu thong trén d-
ong. Tai bién ban lam viéc do Toa 4n nhan dan quan Thanh Xuén lap ngay 14/8/2008
(BL140) Cong an quan Hoang Mai da xac dinh 14i xe Nguyén Huy Thong khong c6 16i
trong vu tai nan giao thong nay. Do vy, Toa 4n cép so thim buoc Cong ty TNHH Xay
dung, thong mai va Du lich Minh Lan phai boi thong cho gia dinh nan nhan s6 tién
34.347.500d va cap dong nuodi chdu Nguyén Pic Td méi thang 300.000d ké tir thang
12 nam 2007 dén khi chdu Td 18 tudi 1a khong ¢6 can cu.

Tuy nhién, tai bién ban hoa giai lap ngay 17/8/2009 va tai phién toa hom nay;
phia Cong ty Minh Lan da tu nguyén ho tr¢g gia dinh ngoi bi hai s6 tién 30.000.000d.
Xét su tu nguyén ctia nguoi dai dién cho Cong ty Minh Lan 1a 6ng Pang Quang Minh
khong trai v6i quy dinh ctia phap luat nén Hoi dong xét x{r chdp nhan.

D6i v6i khdng cdo clia ong Nguyén Van Quan dé nghi tang mic cap dong nuoi
chdau Nguyén Dic Td 1én mdi thang 1.200.0004 thi thay: Tai vin ban uy quyén ngay
25/2/2009 (BL177,178) chi Nguyén Thuy Dung chi uy quyén cho 6ng Quan “dén khi
két thic phién toa va nhan ban an tai Toa an nhan dan quan Thanh Xuan” chi khong
uy quyén cho 6ng Quan khang cdo ban an so tham. Do d6, viec 6ng Quan khang cdo
yéu cdu ting tién cap dong nuoi chau Tua 1a khong cé can ctt dé xem xét gidi quyét;
Mat khac trong trong hgp nay chi Dung méi 1a ngoi dai dién dong nhién cua chau T,
vi vay, néu chi Dung khong uy quyén thi 6ng Quan khong c6 t cach khang cdo doi véi
quyét dinh ctia ban 4n so thdm vé phan cap ddng nuoi chdu Td. Hon nita, nh da nhan
dinh & trén do 14i xe Nguyén Huy Thong khong ¢6 16i nén khong thé buoc Cha phong
tién 1a Cong ty Minh Lan cdp dong nu6i chau Tua dgc. Vi vay, bac yéu cau nay cua
nguyén don.

Vé an phi: Ong Quan va ba My khong phai chiu phai chiu 4n phi theo quy dinh
cua phap luat. Do yéu cau ctia 6ng Quan khong dgc chdp nhan nén (bi don) Cong ty
Minh Lan khong phai chiu an phi theo quy dinh cua phap luat.

Béc cdc yéu cau khéc cua cac bén dong su.

Quyét dinh khac cua ban 4n so thim khong c6 khdng cédo, khang nghi di c6
hiéu luc phép luat.

Boi céc € trén;

Can ctt khoan 2 Diéu 275 ctia Bo luat t6 tung dan su;

QUYET PINH:

Ap dung khoan Diéu 604, Diéu 617, khoan 1 Diéu 623 va Diéu 305 ciia Bo luat
dan su;

Tiéu muc 1 Phéan I, Ti€éu muc b muc 1 va tiéu muc ¢ muc 2 phéan III Nghi quyét
s6 03/2006/NQ-HDTP ngay 8-7-2006 cta Hoi dong Tham phdn Toa 4n nhan dan toi
cao héng dan ap dung mot s6 quy dinh cua Bo luat dan su nam 2005 vé bdi thong thiét
hai ngoai hop dong;

Piém 13 Diéu 3, Diéu 11, Diéu 22 va Diéu 28 cua Luat Giao thong dong bo;
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Diéu 7, Diéu 11, Diéu 12, Diéu 13 ctua Nghi dinh s6 70/CP ngay 12-6-2007 cla
Chinh phu v¢€ dn phi, 1é phi Toa én;

Xr: Sira ban 4n dan su so thim s6 04//2009/DS-ST ngay 03-06-2009 cuia Toa 4n
nhan dan quan Thanh Xuan va x{ nh sau:

1. Bac yéu cdu boi thong thiét hai ngoai hgp dong cia 6ng Nguyén Van Quan va ba
Tran Thi My d6i v6i Cong ty Cong ty TNHH Xay dung, thong mai va Du lich Minh Lan.

Ghi nhan ty nguyén ctia Cong ty TNHH Xay dung, thong mai va Du lich Minh
Lan do ong Ding Quang Minh dai dién ho trg tién mai tdng phi, tién stra chit xe mo to
bién kiém soat 29U-1102 va tién ton that vé tinh than cho 6ng Nguyén Van Quan va ba
Tran Thi My s6 tién 30.000.000d (ba moi triéu dong).

2. Bac yéu cau khoi kién (yéu cau doc l1ap) ctia chi Nguyén Thuy Dung vé viéc
buoc Cong ty TNHH Xay dung, thong mai va Du lich Minh Lan bdi thong tién cép d-
ong nuoi chdu Nguyén Dic Td mbi thang 1.200.000d cho dén khi chdu 18 tubi.

3. Bac yéu cau ctia chi Nguyén Thuy Dung vé viéc budéc Cong ty TNHH Xay
dung, thong mai va Du lich Minh Lan hoan tra s6 tién 5.000.000d tién chi phi gidm
dinh Gien (gitta 6ng Nguyén Van Quan va chdu Nguyén Duc Td).

Bac cac yéu cau khéc cua cac bén dong su.

Quyét dinh khac cua ban 4n so thaim khong c6 khdng cédo, khang nghi da c6
hiéu luc phép luat.

K& tir ngay ban 4n c6 hiéu luc phdp luat va ngdi dgc thi hanh 4n c6 don yéu cau
thi hanh an, ngoi phai thi hanh an cha thi hanh thi hang thang con phai chiu 1ai suat co
ban cua Ngan hang nha néc quy dinh tong Gng véi thoi gian cha thi hanh an.

4. V¢ an phi: Cong ty TNHH Xay dung, thong mai va Du lich Minh Lan khong
phai chiu 4n phi so thdm va phiic tham. Hoan tra Cong ty TNHH Xay dung, thong mai
va Du lich Minh Lan 50.000d (nam moi nghin déng) tién tam ting d4n phi dan su phic
thim da nop tai bién lai thu s6 006885 ngay 15-6-2009 ctia Thi hanh 4n dan su quéan
Thanh Xuan.

Ban 4n phic thdm c6 hiéu luc phdp luat ké tir ngay 24 thang 08 nam 2009.

Noi_nhan: TM. HOI PONG XET XU PHUC THAM
- VKSND Tp Ha N¢i; THAM PHAN-CHU TOA PHIEN TOA

-TAND qudn Thanh Xudn,
- THA ddn su qudn Thanh
Xudn;
- Dong su; Mai Thi Thang
- Lu HSVA.
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Toa 4n nhan dan Cong hoa xa hoi chi nghia viét nam
Huyén gia vién Poc lap - Tu do - Hanh phiic
Tinh ninh binh

Béan an s6: 11/ 2006/ DSST
Ngay 15/ 8/ 2006
VI v boi thong thiét hai do siic
vdt gdy ra.
Nhan danh
ndc cong hoa xa hoi chu nghia viét nam
Toa an nhan dan huyén gia vién
V6i thanh phan hoi dong xét xir gom c6:

Thdm phdn - Chii toa phién toa : Ong  Nguyén Ngoc Hanh

Cdc hoi tham nhdn ddn:
1.0ng : Ta Van Khiéu - Can bo hu tri xa Gia Phong
Can bo hu tri xa Gia Phong
Z.Ong :  Bui Trong Hap - Can b0 hu tri xa Gia Hng

Th ky toa dn ghi bién bdn phién toa : 6ng Ha Thién Thanh— Cadn bo toa 4n
nhan dan huyén Gia Vién.

Ngay 15 thdng 8 nam 2006 tai tru s& Toa 4n ti€n hanh xét xt cong khai so tham
vu dn thu ly s6 13/2006/TLST ngay 29 thang 6 nam 2006 vé viéc kién doi boi thong
thiét hai do sic vat gay ra theo Quyét dinh da vu anra xét xu s6 11/2006/ QbXX- ST
ngay 01 thang 8 nam 2006 giita cdc dong su:
1.Nguyén don : chi Nguyén Thi Ngai , sinh nam 1960
Nghé nghiép: 1am rudng
Sinh trd quéan: thon Hoang Long, xa Gia Trung, huyén Gia Vién, tinh Ninh Binh.

2. Bi don: Ong Nguyén Van Bién, sinh nam 1935

Sinh trd quédn: thon Hoang Long, xa Gia Trung, huyén Gia Vién, Tinh Ninh Binh.
Nghé nghiép: lam rudng.

Hai bén dong su déu c6 mat tai phién toa.

3. Ngoi ¢6 quyén loi nghia vu lién quan:

Ba bao Thi Phong , sinh nam 1944 (vo 6ng Bién)

Tru tai: thon Hoang Long, xa Gia Trung, huyén Gia Vién, tinh Ninh Binh. (c6 mat )
Nhan thay

Trong don khéi kién va nhitng ban to trinh tiép theo thé hién tai ho so thi su viéc
doc dién ra nh sau:

Vao khoang 18 gio ngay 22 thang 2 nam 2006 khidi 1am vé chi Nguyén Thi Ngai
thdy con minh 12 Nguyén Van Dai 9 tudi kéu dau & bung va & gdy , chi Ngai hoi chéu,
chdu tra 16i 1a dobo nha 6ng Bién hiic vao bung dau dap vao tong nha chi Luyén. Tu dé
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chau lién tuc kéu dau bung, buén non, an vao luon bi mira , chi cho chdu dén nha 6ng
Hién thay thudc nghi hu tai thon nhdkham va cho thuéc nhng khong ¢ su chuyén bién,
do di€u kién hoan canh gia dinh qua khé khan nén mai dénngay 24 thang 2 nam 2006 chi
mdi cho chdu di bénh vién huyén . Do bénh tinh ctia chdu nang nén bénh vién huyén Gia
Vién giGi thiéu cho chdu di bénh vién tinh Ninh Binh. Qu4 trinh di€u tri mac du bénh vién
tinh da dung nhiéu phong phap citu chita nhng mau trong mém ludén bi nonra, ngoi co dat.
bén ngay 27 thang 2 nam 2006 tinh trang sttc khoé ctia chau hét sic nguy kich, dén 5 gio
chiéu cung ngay chdu Dai di qua doi, sau khichon cit chdu Dai, noi toc dong ho Nguy én
( chi2)dahopban gidi quyét, gia dinh 6ng Bién xin hé tro mot phan. Vi khong ¢6 su thoa
thuan trong cdch giai quyét nén chi Ngai da lam don dé nghi co quan cong an huyén Gia
Vién giai quyét. Sau khi két thdc diéu tra cong an huyén da c6 két luan va chuyén hé so
sang Toa 4n dé giai quyét. Tai toa, chi Nguyén Thi Ngai vin khong thay déiyéu cau buoc
gia dinh 6ng Bién phai c6 trachnhiém boi thong thiét hai cho con chi da chét do bo cua
ong Nguyén Vin Bién hic, cu thé véi s6 tién 12 25 trieu dong.

Phia bi don: 6ng Nguyén Van Bién da c6 ban tu khai ngay 9/ 7/ 2006, tai Toa dn
vGi noi dung: vao khoang 17 gid ngay 22/2/2006 ong dat con bd ctia gia dinh ra budc &
dong lang canh nha 6ng vGi nha chi Luyén. Sau khi budc, vi bo con con & trong
chudng, bo me dit thimg chay vé. Sau dé6 o6ng lai dat bo me ra budc & chd cii, thi doc
chi Luyén néi 1a bo clia 6ng hic vao chdu Dai con chi Nguyén Thi Ngai, ong truc tié€p
dén hoi chau Pai 1a ¢6 sao khong, chdu Dai tra 161 1a khong sao va chdu van no dua véi
bon tré. Bén ngay 23/2/2006 ong khong thay chi Ngai n6i gi, cho dén ngay 24/2/2006
ong nghe tin chdu Dai di bénh vién tinh Ninh Binh, dén ngay 27/2/2006 chau Nguyén
Van Dai qua doi. Trong qua trinh chau Dai & bénh vién Gia dinh 6ng da da cho chi
Ngai véi so tién 1a 400.000 dong.

Viéc chi Ngai da don dé nghi 6ng phai c6 trach nhiém boi thong, 6ng hoan toan
khong dong y. Xuat phat tlr tinh cam 6ng xin doc hé tro gia dinh chi Ngai véi s6 tién 1a
1 triéu dong.

Tai phién toa homnay 6ng Nguyén Vin Bién da c6 su thay déi yéu cdu , 6ng xac
dinh cdi chétctia chdu Nguyén Van Dai hoan toan khong phaido bo ctia gia dinh 6ng hic.
Do d6 ong khong c6 trach nhiém boi thong. Ké ca su hé trg cho gia dinh chi Ngai.

Xét thay

Sau khi nghién cittu cdc tai liéu c6 trong ho s vu 4n dgc tham tra d6i chiéu tai
phién toa, cac ching ci tranh luan tai phién toa, Hoi dong xét xtr nhan dinh:

Khoang 17 gio ngay 22 thang 2 nam 2006, chdu Nguyén Van Dai sinh nam
1998, con ba Nguyén Thi Ngai & thon Hoang Long, xa Gia Trung choi & quan ban
hang cua chi Bui Thi Luyén, bi con bdo me cua gia dinh 6ng Nguyén Van Bién thon
Hoang Long, xa Gia Trung hic vao bung, su viéc dién ra ngay sau d6 chi Bui Thi
Luyén ngoi chiing ki€n da kip thoi thong bdo ngay cho 6ng Nguyén Van Bién biét 1a
bo 6ng da hic vao bung chdu Dai, chinh ban than 6ng Nguyén Van Bién da hoi lai
chdu Dai c6 sao khong, chau Dai tra 101 1a khong sao dén t6i 22 va ngay 23 / 2 chau
Dai lién tuc kéu dau va doc thay thu6c 1a 6ng Nguyén Van Hién nghi hu tai thon
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Hoang Long khdm chédu Dai ¢6 dau & bung c6 cuc ran nghi 1a rudt thira nén dé nghi chi
Ngai cho chdu Dai di ngay bénh vién, ngay 24/ 2/ 2006 chi Ngai cho chdu Nguyén
Van Dai di bénh vién Ninh Binh. Dén ngay 27/2/ 2006 do bénh tinh cua chau qua nang
nén da qua doi.

Viéc chdu Nguyén Vin Dai bi tir vong da dgc bénh vién tinh Ninh Binh chuin
doan la uén van toan than co dat lién tuc. Pé€n ngay 26/ 2/2006 bénh vién xac dinh c6
nguy co tlr vong.

Viéc chau Dai bi tlr vong c6 lién két chat ché va lién ké véi céi chét cia chiu
Dai. Bai 1€, sau khi bo hic v6i quang thoi gian lién ké chdu Dai kéu dau dén, do diéu
kién hoan canh gia dinh qua kho6 khan, nén chau Dai khong kip da ngay vao Vién ma
quangay 24/2/2006 chau Pai dgc da di bénh vién, mac du khong c6 két qua ctia Gidm
dinh phédp y vé nguyén nhan dan dén cdi chét. Song qua bénh dn , qua theo ddi hang
ngay, chau Nguyén Vian Dai bi uén vén toan than, lién tuc bi co dat phai thd bang binh
oxi va dung phong tién hit dom rii, di€u d6 da minh ching céi chét cua chdu Dai do vi
trung uoén van xam nhap ( Tuy bénh vién khong xac dinh dong xam nhap, ban than
chau Pai khi vao vién qua phi€u theo doi chiic nang song da xac dinh bénh nhan
Nguyén Van Dai 9 tudi nang 17 kg , diéu nay khing dinh su phét trién khong binh th -
ong cua dia tré 12 thé luc qua yéu.

B0 hiic vao co thé chdu Dai 1a hoan toan c6 xay ra trén thuc t€ doc khang dinh
tai thoi diém khi x4y ra, mot phan nao da gay nén tén thong vé sttc khoé, né 1a mot
nguyén nhan xau xa, tao da va tao diéu kién thic ddy nhanh tién trién ctia cian bénh
hiém ngh&o 1am cho bénh nhan nhanh chéng tir vong.

Viéc 6ng Nguyén Van Bién tir chdi boi thong va cho rang bo 6ng khong hiic vao
chdu Dai nham trén tranh trach nhiém, song thuc t€ khi chau Dai vao vién diéu tri gia dinh
ong Bién da c6 su quan tam tham nom va tu nguyén boi thong 400.000 dong, ho hang noi
toc ciling ¢6 nhitng khuyén dai, 6ng ba Bién xin hd tro mot phan mai tang phi. Di€u dé
ching t6 6ng da c¢6 nhan thic mot phan trach nhiém, nay 6ng khGc tir trach nhiém Ia
khong thé chdp nhan dgc, can ¢6 su budc trach nhiém phai béi thong cho chi Ngai véi s6
tién tong tng vdi 16i do ong gay ra, nghiala buoc 6ng phai boi thong vdi so tién cu thé trén
déi 1/3 tong s6 tién bi thiét hai do chi Ngai da ra khoang 6 — 7 triéu dong.

Viéc chi Ngai dé nghi mic phai boi thong 1a 25 triéu dong 1a khong phu hop véi
thuc t€ khach quan, chi chdp nhan mot phan theo 16i ctia ng 6i ¢6 stc vat gay ra.

Tir nhdn dinh trén day.

ap dung diéu 604, 625 bo luat dan su, Diéu 131 Bo luat t6 tung Dan su. Nghi
dinh 70/ CP ngay 12/6/1997 cua Chinh phu vé ché€ do an phi, 1& phi toa an.

Toa an nhan dan huyén Gia Vién
Quyét Pinh
1.xtt buéc ong Nguyén Vin Bién va Dao Thi Phong & thon Hoang Long, xa Gia
Trung phai c6 trach nhiém boi thong thiét hai do stic vat ctia giadinh minh gay ra cho chi
Nguyén Thi Ngai v6i so tién 1a 7.000.000 ( bay triéu) dong chin. D3 boi thong doc
400.000 dong, con phai boi thong véi so tién 1a 6.600.000 ( sdu triéu sdu tram ngan dong).
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K€ tirngay 4n c¢6 hiéu luc hoiac c6 don dé nghi thi hanh 4n néu 6ng Nguyén Van Bién
va ba Dao Thi Phong cham thi hanh s€ phai chiu mic 1ai suit qua han theo quy dinh cua
Ngan hang nha néc Viét Nam tong tGng vdi so tién cha thi hanh tai thoi diém do.

2. Vé dn phi: Ong Nguyén Van Bién phai chiu 4n phi so thim dan su vé6i so tién 1a
330.000 ( ba tram ba moi ngan ) dong.

4n xUr cong khai so tham cdc bén dong su déu c6 quyén khang cdo trong han 15
ngay ké tir ngay tuyén an.

T/M héi dong xét xir
N—i nhEn Thdm phdn - chii toa phién toa

- Toa dn tinh

- VKSND huyén

- THA

- Cdc dong su

- Lu vdn phong.

- Lu ho so
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VU AN CON NGONG !
Bin 4n s6 100/DSPT ngay 07/6/2005 ciia Toa 4n nhin dan tinh Tra Vinh:

Tom tat ndi dung;

Khoang 15 gio chiéu ngay 14/8/2003, anh Khanh thué xe 6m do anh Thai cho
tir ap Lo So6i vé do Pon Xuan dé vé nha ¢ xd Long Vinh, huyén Duyén Hai, tinh Tra
Vinh. Di duoc khoang 200m thi xe can phai con ngdng nha anh Trung lam anh Khanh
va con gai 22 thang tudi bi ngd, lic d6 chiéu xe ba gic do anh Ting diéu khién ¢ phia
sau chay toi lao vao lam anh Khanh bi thuong, con géai anh tir vong. Anh Khanh khéi
kién yéu cau anh Thai va anh Tung cé trach nhiém boi thudng chi phi diéu tri cia anh,
tién mai tang cho cong anh 8 triéu dong va tién boi thudng ton thét tinh than 15 triéu
ddng. Tong cong hai khoan 1a 23 triéu dong.

Toa 4n cap so thim di xur chip nhdn mot phan yéu cau cua anh Khanh. Budc
anh Thai vi anh Tung phai co trach nhiém bdi thudng cho anh cac khoan tong cong
9.709.931 dong.

Hoi déng xét xur phic thim d3 cin c vao bién ban diéu tra x4c minh tai hién
truong xdy ra tai nan cting nhu 101 khai cta nhiing ngudi c¢é lién quan trong vu an. Tai
nan giao thong xay ra do anh Thai diéu khién xe Honda véi toc do khoang 45km/gid
can phai con ngdng nén xe ngi 1am 3 nguoi trén xe déu bi ngd. Hau qua 1a 1am cho
chau Miii con cua anh khanh méi 22 thang tudi chét ngay tai chd, con anh Khanh bi xe
ba gic cua anh Tung chay t6i 161 di mot doan. Ngoai ra, Hoi dong xét xir thiy co quan
cong an 1a co quan chirc ning ciing cho rang do anh Théai can con ngdng bay qua méi
ng xe, tic 16i khach quan.

Nhung cip so thim khong dua anh Trung 1 chi cua con ngdng, con ngdng la
nguyén nhan tryuc tiép gdy ra tai nan theo Piéu 629 Bo luat dan sy nam, 161 cua gia suc,
16i cua anh Thai, xem xét tién ton that tinh thdn cho anh Khanh do con bi chét 1a vi
pham nghiém trong trong té tung khong dua hét ngudi ¢ lién quan trong vu 4n 4n dé
xét 161 cua cac bén. Tir d6 Hoi dong xét thiy tai cAp phic tham khong thé khic phuc
duoc, nghi nén huy toan bg an so tham.

VU AN CHO CAN?
Ban 4n s6 222/2007/DSPT ngay 02-8-2007 ciia Toa 4n nhan dén tinh Kién Giang
Noi dung vu viéc:

Ba Thanh c6 nudi mot con chd nhod, thi rong nén hang ngiy con chd van
thuong qua nha chi Tha ty kiém an. Vao sang ngay 14-7-2006, con ché cua ba Thanh
van qua nha chi Tha an xuong, do gianh miéng thit v&i chau Thoa nén con chd tap
tring miéng chau Thoa 1am chay mau. Sy viéc xay ra c¢6 nhiéu ngudi nghe thiy. Qua

1 P3 van Pai, Ludt boi thuong thiét hai ngoai hop dong Viét Nam - Ban dn va binh ludn ban dn (sach chuyén
khao) - Tap 2, Nxb Pai hoc Qubc gia TP H5 Chi Minh, 2014, tr.223-224
2Pd Vin Dai, Ludt boi thuong thiét hai ngoai hop d‘&ng Viét Nam - Ban dn va binh ludn ban an (sach chuyén
khao) - Tap 2, Nxb Pai hoc Qubc gia TP H6 Chi Minh, 2014, tr.224-226



236

161 khai ctia cac nhan chimg déu xac nhan ‘“vio ngdy xay ra sy viéc thi giita chi Tha va
ba Thanh c¢6 su cu cai va nho chinh quyén giai quyét”. Cu thé, tai bién ban xac minh,
ba Trinh Oanh Kiéu - T truéng t6 2 4p Tra Pho (BL27) khai: “Vao ngay xay ra cho
cdn, chi Tha dm con dén nha tdi trinh bay su viéc, khi do toi théy trén mi¢ng chau
Thoa con chay méu va mdt dau rang bén trong moi”. Va tai bién ban xac minh ba Tran
Thi Det (BL28) khai: “Sang hom dé t61 sang nha chi Tha mua chdo, luc d6 chi Tha la
16n chd ba Thanh cin, chi Tha 3m con qua nha ba Thanh yéu cau di chich ngira, hai
bén cu cii, rdi ba Thanh chay qua quan chi Tha 4m con cho di v&”. Do d6, ban 4n so
thim xtr can cir Piu 625 va Piéu 609 B luat dan sy, dé budc ba Thanh bdi thudng
chi phi cho chi Tha la phu hgp vo1 quy dinh cua phép luat.

Xét vé yéu cau khang cdo ctia ba Thanh, Hoi dong xét xir xét thdy khong co co
s& xem xét. Boi 18 sau khi sy viéc xdy ra, ba Thanh c6 truc tiép xem vét thuong chau
Thoa “T6i thdy trong miéng con bé c6 diu tray bén trong moi va bén ngoai bi tng do,
c6 chdy mau va ba Thanh ciing xadc nhan vao ngay hom do6 con chd c6 qua nha chi Tha
an thit va chi c6 con cho cua t61” (BL44, 45). Va qua thu thip xac minh thong tin tai
Trung tAm y t& du phong tinh Kién Giang thi bac si Phudc - Phé khoa truyén nhidm vé
vacxin sinh phim - phu trach tiém chung mé rong cho biét: “Vé chuyén mén nghiép
vu ¢6 phuong phap khdam dé nhan biét duoc bénh, dé chich ngira dung quy dinh, cho
cang nhd can cang nguy hiém ...” (BL29). Tir d6 du co s& khang dinh chau Thoa bi
con ché ba Thanh céan, dugc thé hién tai phiéu tiém ngira dai (BL11).

T nhitng nhéan dinh trén, Hoi déng xét xir phuc tham da bac don khang céo cua
ba Théanh, giit nguyén ban 4an so tham dan sy s6 99/2007/DSST ngay 20-6-2007, budc
ba Thanh phai bdi thuong cho chi Tha sb tién 1.001.500 dong.

DAT BO QUA QUOC LQ, XE MAY LAO VAO®
Bin 4an s6 191/DSPT ngay 19-8-2005 ciia Toa 4n nhin dén tinh Vinh Long
Noi dung vu viéc:
Khoang 8 gior ngdy 14-7-2004, 6ng Nhi diéu khién xe mé t6 mang bién sb 64F3-
5272 do cha ong 1a 6ng Pién dung tén trong gidy chimng nhan xe, chay trén qubc 16 53
theo huéng Vinh Long - Tra Vinh. Pén doan dudng 4p Cau Van, xi Tan Long Hoi,
huyén Mang Thit, tinh Vinh Long, 6ng dang chay véi van téc khoang 30-40km/gio thi
phét hién ong Quy dang giit 3 con bo bén 1& phai ciia hudng di. Khoang cach khi 6ng
phat hién 6ng Quy gitt bo 1a khoang 60 mét, khi 6ng chay wira dén ngang noi 6ng Quy
giit bo thi thiy ong Quy dung tay ddp vao cd cua con bd 1am con bo nhay tung ra 10,
dung ngay vio dau xe clia 6ng lam xe ciia ong ngd xudéng duong. Ngay liic d6 6ng con
tinh tdo nén chi thiy xe hong, ong yéu cau ong Quy bdi thudng xe nhung khong Quy
khong déng v va lan tranh noi khac. Sau d6, dau cua ong bi u to 1én, 6ng bi dau dau va

®Pd Vin Pai, Ludt boi thuong thiét hai ngoai hop déng Viét Nam - Ban dn va binh ludn ban an (sach chuyén
khao) - Tap 2, Nxb Pai hoc Qubc gia TP H6 Chi Minh, 2014, tr.226-229
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budn ndn, ba con xung quanh kéu di bénh vién lo thuong tich, nén 6ng qué giang xe 1én
bénh vién Vinh Long, sau do chuyén ludn 1én bénh vién Cho Ray md léy mau bam trong
dau va chuyén sang Trung tam y té quan 11 diéu tri dén 26-7-2004 xuat vién.

Trong thoi gian diéu tri bi mat cac khoan chi phi nhu sau: Tién thudc va vién
phi 1a 11.048.000 dong; chi phi cho ngudi nudi 1a 1.520.000 dong; chi phi sira xe 1a
640.000 dong; tién thu nhap bi mat do khong lao dong dugc 1a 44 ngay x 40.000
dong/ngay = 1.760.000 dong. Tong cong 1a 14.968.000 ddong nén 6ng khoiar kién yéu
cau 6ng Quy phai bdi thudng sb tién nay.

Ong Quy xac dinh: Khoang 8 gid ngiy 14-7-2004 6ng cho bo in bén 1& phai
ctia qubc 16 53 (tinh huéng Vinh Long di Cau Méi) thudc 4p Cau Van, xa Tan Long
Hoi. Ong chuan bj din bo qua qudc 16 vé& nha, khi 6ng quan sat xe luu thong trén qudc
16, ong thdy xe ctia 6ng Nhi tir huéng Vinh Long v& Cau Méi cach ong khoang 400-
500 mét, thdy dam bao khoang cach an toan nén ong dan bo qua duong. Khi ong dan
bo qua gan duoc nira dudng thi phat hién xe cua 6ng Nhi chay van tdc rét cao, khong
cd coi bao, khong phanh giam toc do nén di dung thing vao chéan trudc cia con b,
trudc 1én cd con bo, 1am gdy cb con bd ngi chét tai chd. Ong Nhi thi ngi trén con bd
va xe bay qua con bo, xe 6ng Nha bi hu hong phan dau, con 6ng Nha bi u dau, khong
thuong tich gi khac, sau d6 ong Nha di bénh vién Vinh Long dé kham thuong tich, con
ong di theo 1én bénh vién nhung khong tim dugc 6ng Nha. Sau d6 gia dinh dng c6 dén
gi dinh ong Nhi dé giao 1 triéu déng nhung gia dinh khong nhan, cho rang dé diéu tri
cho 6ng Nhi xong rdi tinh luon. Qua su viéc ndy, ong xac dinh ong c6 16i dan bo qua
qubc 19, con ong nhd co 15i chay xe van tdc cao, nén dng khong dong ¥ bdi thudng
toan bo cho 6ng Nhi ma ong dong ¥ bdi thuong theo cac toa thude hop 1é.

Ngay 01-3-2005 dai dién cua gia dinh 6ng Nha l1a 6ng Pién (cha rudt 6ng Nha)
yéu cau ong Quy va ba Cam bdi thuong 8 triéu dong nhung 6ng Quy va ba Cam khong
dong y.

Bén 4n so thim s6 31/DSST ngay 26-4-2005 cua Toa an huyén Mang Thit quyét
dinh 4p dung Diéu 609, 610, 611, 629 Bo luat dan su. Chip nhan mot phan yéu cau cta
ong Dién. Budc 6ng Quy va ba Cam lién d6i bdi thudng cho 6ng Nhi 6.172.800 dong.
Ngay 8-5-2005 6ng Quy khang cdo. Tuy nhién Toa an phuc thdm di bac don khang cdo
VA gifra nguyén 4n so tham.

Bin 4n s6 52/2010/DSST ngay 30/6/2010 ciia Toa 4n nhan din huyén Cén Giudce
tinh Long An
Ngay 24-12-2009, 6ng Trinh dén nha ba Lin khi da uéng ruou. Sau d6, khoang
19h cung ngiy 6ng c6 nhu cau di ra ngoai, nhung lai khong hoi ba Lun vé 16i di ma ty
di lai ngoai san nén da bj chd nha ba Lun can. Do khong thoa thuan duoc vé mirc bdi
thuong, nén ong Trinh di khoi kién yéu cau vo chong ong Tan, ba Lun boi thuong chi
phi diéu tri 1 triéu dong va chi phi di lai doi boi thudng va kién céo 1a 495 nghin dong.
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Tuy nhién, Toa 4n nhan dan huyén Can Giudc chi chip nhan mot phan yéu ciu cia
ong Trinh. Theo d6, vo chong 6ng Tan, ba Lun phai bdi thuong cho 6ng so tién 1 trigu
dong. S6 tién 495 nghin dong 6ng doi bdi thuong khong phai 13 chi phi cho viéc diéu
tri nén khong duoc chép nhan.

Tuy nhién, khi xét xir Toa an huyén Can Giudc chi 4p dung cac diéu 604, 605,
606, 609 ma khong ap dung Diéu 625 1a chwa du co so phap 1y. Vi day 1a truong hop
suc vat gy thiét hai nén phai 4p dung Piéu 625 chtr khong nén ap dung Piéu 604, vi
tinh than ctua Diéu 604 dé cap dén can cu phat sinh trach nhiém bdi thuong thiét hai
trong trudng hop thiét hai do hanh vi trai phap luit gy ra chir khong bao gém trudng
hop tai san gay thiét hai.
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PHU LUC
MOT SO BAN AN, QUYET PINH VE BOI THUONG THIET LIEN QUAN
PEN NHA CUA, CONG TRINH XAY DUNG KHAC

QUYET PINH GIAM POC THAM SO 02/2006/DS-GPT
NGAY 21-02-2006 VE VU AN “TRANH CHAP
VE BOI THUONG THIET HAI”

HOQI PONG THAM PHAN TOA AN NHAN DAN TOI CAO

Ngay 21 thang 02 nim 2006, tai tru s& Toa an nhan dan tdi cao, dd md phién
toa giam ddc thdm xét xr wvu 4n dan sy tranh chép vé bdi thuong thi¢t hai gitra céac
duong su:

1. Nguyén don: Ong Nguyén Anh Diing; tra tai: 137 Lé Hong Phong, thanh
phd Budén Ma Thudt, tinh Bak Lak.

2. Bi don: Ba Huynh Thi Anh uy quyén cho con la anh Quich Chan Thanh; tru
tai: 133-135 Lé Hong Phong, thanh phé Budén Ma Thuét, tinh Pak Lak.

NHAN THAY:

Tai don khoi kién dé ngay 10-3-1997 va 10i khai tai Toa 4n nhan déan tinh Pak
Lik, 6ng Nguyén Anh Diing trinh bay:

Thang 02-1996, ba Huynh Thi Anh xiy dung lai nha 3 ting toa lac tai
s6 133-135 Lé Hong Phong, thanh phd Buén Ma Thudt, tinh Pak Lik d3 xdm pham
dén can nha cua gia dinh 6ng Diing, cu thé nhu sau:

- Xay tuong sat tuong nha 137 Lé Hong Phong ctia ong Diing khong c6 sy thoa
thuan cua 6ng Diing;

- Lam kiéng moéng dai 18m nam dé 1én moéng nha dng Diing tir phia trudc dén
phia sau;

- Tang 2 xdy chui vao 6 vang ctra s6 40cm;

- Tang 3 x4y chui vao 6 vang ctra s6 20cm;

- Cot bé tong trén san thugng do lan sang va dé 1én mai che nha co chiéu
15cm " 20cm;

- Ba ctra s phia sau lan sang khong gian nha ong Diing 20cm;

- Pap 1 miéng bé tong co chidu 15¢m * 30cm trén méi che nha ong Diing.

Ciing do viéc gia dinh ba Anh lam kiéng méng dai 18m nam dé 1én méng nha
ong Diing va hé thong 6ng nudc ngam dudi nén nha ba Anh bi v& din dén nha ong
Diing bi ltn va nit tudng tir ting 1 dén tang 3, nit bé chira nude va nha bép phia sau.
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Vi vay, ong Diing yéu cau ba Anh phai boi thudng thiét hai nha va yéu cau ba
Anh phai thio d& kiéng da mong va tudng nha nam trén phin méng nha cla ong
Diing.

Anh Quach Chan Thanh dai dién cho ba Anh trinh bay:

Trudc day, tuong nha ba Anh va tuong nha 6ng Diing c6 mdt khoang cach la
20cm. Khi gia dinh ba Anh 1am nha méi, gia dinh 6ng Diing da thoa thuan dé nha ba
Anh dugc xdy sat vao tuong nha 6ng Diing. Khi lam chan méng nha, gia dinh ba Anh
d6 chan mong trén phan dat ctia gia dinh minh, sau d6 lam da vudéng goc voi chin
mong kéo ra sat twong nha 6ng Diing roi d6 kiéng da moéng sat tuong va nam trén
mong nha ong Diing. Tir d6, xay tuong sat voi tudng nha ong Diing. Vi tang 2 va 3
nha 6ng Diing c6 cac O ving cira s6 chia ra, nén tudng nha ba Anh xdy chui vao céc 0
ving d6. Khi xdy dung, tho xdy c¢6 dap 1 miéng bé tong trén mai nha 6ng Diing, nhung
sau d6 da dugc tram lai. Ba Anh khong dong ¥ voi yéu cau cua 6ng Diing budc gia
dinh ba Anh phai thdo d& kiéng da méng nha vi gia dinh 6ng Diing di thoa thuan cho
gia dinh ba Anh duoc xay tudng sat tudng nha 6ng Ding va duoc cét nhing 6 ving
nha 6ng Diing dé xdy tudng.

Anh Thanh dai dién cho ba Anh thira nhan vi€éc gia dinh ba Anh xay nha c6 lam
anh huong dén nha 6ng Diing, nhung mot phan thiét hai 1a do nha 6ng Diing xdy dung
tr nam 1963 nén chat luong nha da xubéng cip. Anh Thanh dé nghi nho Trung tim
kiém dinh xay dyng xac dinh thi¢t hai nha 6ng Diing va yéu ciu mdi bén phai chiu mot
phan thiét hai.

Tai ban an dan sy so thim s6 07/DSST ngay 03 va 04-6-2003, Toa an nhan dan
tinh bak Lak da xu:

Chdp nhdn yéu cdu khéi kién ciia 6ng Nguyén Anh Diing.

- Budc ba Huynh Thi Anhbéi thuong thiét hai cho 6ng Nguyén Anh Diing sé
tién 28.377.000 dong.

- Budc ba Huynh Thi Anh phdi thdo dé da gidng va twong nha 133-135 Lé
Hoéng Phong, thanh phé Buén Ma Thuét, tinh Pak Lik da xdy chong lan xam hai dén
quyén so hiku tdi san ciia ong Diing, trd lai phan chdn méng nha 137 Lé Hong Phong,
thanh phé Buén Ma Thuét, tinh Dak Lik (bao gom cd long ddt va phan khéng gian
theo chiéu thang dimg); phai boi thuwong thiét hai phdt sinh do qud trinh thdo dé hodc
do chdm viéc thdo d& gdy ra cho nha 137 Lé Hong Phong, thanh phé Buén Ma Thuét,
tinh Pak Lak.

- Bugc ba Anh phdi chiu 23.397.000 dong tién chi phi gidm dinh, khodn tién
nay ba Anh phdi thanh todn truc tiép cho éng Diing.

- Vé dn phi: Ba Hupnh Thi Anh phdi chiu 1.418.850 dong dan phi déan sw so
tham. Ong Nguyén Anh Diing duwoc nhdn lai 50.000 dong tam img dn phi da nép theo
bién lai s6 1585 ngay 19-3-1997 tai Boi thi hanh an thanh phé Buon Ma Thuot.



241

Ké tir ngay éng Diing cé don yéu cau thi hanh én hang thang ba Anh con phai
chiu 1di sudt quda han theo mirc Ngan hang Nha nuée quy dinh twong vmg véi sé tién
chua thi hanh an.

Cdc dwong sw c6 thoi gian khdng cdo 15 ngay tron ké tir ngay tuyén dan.

Ngay 16-6-2003, anh Quach Chén Thanh khang céo véi ndi dung:

- Can nha cua gia dinh 6ng Diing xay dung da lau, hét thoi han s dung nhung
khong duoc tring tu bao dudng, nén tuong nha bi nit khong thé hoan toan do 15i cia
gia dinh ba Anh.

- Trude khi xdy dung nha, gia dinh ba Anh d3 xin gidy phép xay dung, khi khoi
cong cé dai dién chinh quyén dia phuong, céc gia dinh c6 ranh gidi lién ké trong d6 cé
ca 6ng Diing, nhung 6ng Diing khong cé ¥ kién gi, sau khi xdy dung xong mot thoi
gian thi 6ng Ding méi cho rang gia dinh ba Anh xay dung lam anh huong gy nut
tuong nha va 1an chiém dit cua gia dinh 6ng Diing, nén khong chip nhan yéu ciu cia
ong Diing.

Tai ban an dan sy phuc thdm sb 14 ngay 19 va 20-5-2004, Toa phuc tham Toa
an nhan dan tdi cao tai Da Ning da quyét dinh:

Cin cu khoan 2 Diéu 69 Phép 1énh thu tuc giai quyét cac vu an dan su. Chép
nhan don khang céo cua bi don, stra an so tham.

Can ctr vao cac Diéu 263, 264, 270, 271, 272, 273, 609, 610, 631 B luat dan
su, tuy€n xu:

- Budc ba Hupnh Thi Anh phai boi thuong thiét hai tai san cho éng Nguyén Anh
Diing sé tién la 43.650.600 dong (bao gom sira chita cdi tao nha va gid tri quyén sir
dung dat).

- Vé én phi ddn sw: Ba Huynh Thi Anh phdi chiu la 2.182.530 déng.

Cdc quyét dinh khdc con lai ciia ban dn so tham khéng cé khing cdo, khing
nghi giit nguyén va tiép tuc c6 hiéu luc phdp ludt.

Ba Anh khéng phdi chiu an phi dan sw phiic tham.

Sau khi xét xir phuc tham, 6ng Nguyén Anh Diing c6 don khiéu nai véi noi
dung: Yéu cau ba Anh tra lai quyén s hiru mong cin nha cia 6ng Diing ma ba Anh da
xay de 1én trén.

Tai Quyét dinh khing nghi sé6 60/QD/KNGBT-V5 ngiy 22-9-2005, Vién
trudng Vién kiém sat nhan dan tdi cao nhan dinh:

“Céin nha 137 Lé Hong Phong ciia 6ng Nguyén Anh Diing va can nha 133-135
Lé Hong Phong ciia ba Huynh Thi Anh la hai can nha lién ké nhau. Thang 2-1996 ba
Huynh Thi Anh xdy dung lai can nha 133-135 da xdy de lén mong twong va chui vao o6
ving cira s6 nha 137 Lé Hong Phong ciia éng Nguyén Anh Diing, gdy thiét hai dén
nha ciia 6ng Diing la c6 that. An so tham xir buéc ba Huynh Thi Anh phdi béi thuong
thiét hai va phai thdo dé toan bé da giang va twong nha, tra lai phan chdn méng nha
137 Lé Hong Phong bao gom cad long dat vao khodng khéng gian thdng dimg cho 6ng
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Diing la ding. Pong thoi, dé dam bdo quyén loi va on dinh cudc song ciia cic bén
duwong su, Toa dn cdp phiic tham budc ba Anh phai boi thwong gid tri quyén sir dung
dat (méng nha) do ba Anh lan qua nha éng Diing la hop tinh, hop 1y; tuy nhién To a dn
cdp phiic tham lai ap dung gid theo Quyét dinh so 2920/0P-UB ngay 10-12-1998 ciia
Uy ban nhan dan tinh Bak Lak mire gid cdc loai dat trén dia ban thanh phé Buén Ma
Thudt dé budc ba Anh boi thuong gid tri quyén sit dung dat cho éng Diing la khéng
hop Iy (theo Céng vin sé 811/TC-CV ngay 02-8-2005 ciia S¢ Tai chinh tinh Pik Lak
thi Quyét dinh 2920/0P-UB ngay 10-12-1998 ciia UBND tinh Dak Léik khéng con phi
hop) gay thiét hai cho duong su.

Do do, Vién truong Vién kiém sdt nhédn dan téi cao dé nghi Hoi déng Tham
phdn Toa dn nhdn dén téi cao xét xir gidm doc tham: Huy bdan dn phiic tham déan su
néu trén va ban dn dan s so tham sé 07/DSST ngay 03 va 04-6-2003 cia Toa dn nhdn
dan tinh Pak Lak, giao hé so vé cho Tod an nhan dén tinh Dak Lk xét xir so tham
lai”.

Tai phién toa giam ddc thAm dai dién Vién kiém sat nhan dan tdi cao gitr
nguyén quan diém khang nghi néu trén.

XET THAY:

Can ctr vao van ty doan mai nha ngay 30-12-1973 gilra 6ng Vui va ba Anh thi
can nha ba Anh c6 chiéu rong mat tién 1a 7,4m va cin ctr vao gidy phép xdy dung sb
51/GP.SXD ngay 08-2-1996 cua S¢& Xay dung tinh Ddk Lak thi gia dinh ba Anh dugc
xdy nha c6 chiéu rong mit tién 1a 7,4m nhung theo bién ban do dac ciia Toa 4n nhan
dan tinh Pak Lik thi thuc t& ba Anh di xdy dung chiéu rong mit tién 13 7,63m, sai voi
gidy phép xdy dung, vuot qua dién tich dat ma gia dinh ba Anh duoc quyén st dung la
23cm. Thyc té, ba Anh d3 xdy kiéng mong nam dé 1én 20cm mong ciia nha dng Diing.
Ba Anh cho rang khi xay dung da thoa thuin miéng véi ong Diing dé ba Anh duoc xay
sat tuong nha 6ng Diing nhung 6ng Diing khong thira nhan va ba Anh cling khong c6
ching ctr dé chimg minh van dé nay.

V& nguyén tic, bd Anh d3 14n chiém dat thudc quyén st dung ciia 6ng Diing thi
ba Anh phai thao d& cong trinh dé tra lai d4t cho ong Diing. Tuy nhién, khi gia dinh ba
Anh xdy dung sat tuong nha ong Diing, lam kiéng trén mong nha éng Diing, ong Diing
khong phan ddi trong sudt qua trinh tir khi ba Anh khoi cong xay dung (thang 2-1996)
dén khi hoan thanh (thang 6-1996). Do viéc di xdy dung hoan thién nha cao tang, néu
budc ba Anh phai d& bo va thu hep lai cong trinh s& gy thiét hai rat 16n cho gia dinh ba
Anh. Xét dién bién thuc té nhu trén, Hoi déng Tham phéan nhét tri v6i quan diém cua
Vién truong Vién kiém sat nhan dan tdi cao tai khang nghi 1a Toa 4n cap phic thim
khong budc ba Anh phai thio d& phan tuong nha dé 1én phia trén méng nha éng Diing
ma chi bugc bdi thudng bang tién 1a hop tinh, hop 1y.

Do viéc ba Anh xay sat tuong nha 6ng Diing, gdy thiét hai cho dng Diing vé
phan khong gian trén dat 6ng Diing khong st dung duge ¢ chidu rong 20cm tinh theo
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mong nha ong Diing nén ba Anh phai bdi thuong cho 6ng Diing phan thiét hai nay.
Phéan thiét hai nay cling phai dugc xac dinh cén ctr vao gia tri quyén su dung dat tai thi
truong dia phuong. Toa an cdp phic thdm cin ctr vao khung gia dét tai quyét dinh sb
2920/Qb-UB ngay 10-12-1998 cua Uy ban nhan dan tinh Dak Lak voi gia 1.720.000
ddng/m’ trong khi khéng co chimg cir ching minh khung gia ctia Uy ban nhan din
tinh phu hop voi gia thi truong 1a chua dam bao dung quyén loi ciia 6ng Diing theo
quy dinh ctia phap ludt. Do d6, can phai giai quyét phuc thim lai phan nay.

Boi cac 18 trén, can cu vao khoan 3 Diéu 291; khoan 3 Piéu 297 va
khoan 1, khoan 2 Piéu 299 B luat t6 tung dan su.

QUYET PINH:

1. Huy ban 4n dan sy phuc thim sb 14 ngay 19 va 20-5-2004 cua Toa phuc
thim Toa 4n nhan dén toi cao tai Da Néng dd giai quyét viéc tranh chip vé bdi thuong
thiét hai giita nguyén don la 6ng Nguyén Anh Diing voi bi don 1a ba Huynh Thi Anh.

2. Giao hd so wvu 4n cho Toa phuc thdm Toa 4n nhan dén téi cao tai Pa Ning dé
xét xtr phiic tham lai theo dung quy dinh ctia phap luat.

- Ly do huy bdn dn phiic thdm:

Can xéac dinh lai gia tri quyén sir dung dét theo gia thi trudng dia phuong trén
dién tich dét co tranh chap.

- Nguyén nhin dén dén viéc huy ban dn phiic thim:

Thiéu s6t trong viéc can nhéc, dp dung khung gia dit trong qué trinh giai quyét
tranh chép.



