TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THI XA BA DON DPoc 1ap - Tu do - Hanh phuc
TINH QUANG BINH

Ban 4an s6: 06/2015/DS-ST
Ngay 24 - 3 - 2015
V/v Tranh chap thira ké

) _ NHAN DANH i
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THI XA BA DON, TINH QUANG BINH
Vi thanh phan Hpi déng xét xir so thim gom co:

Tham phan — Chu toa phién toa: 6ng Nguyén Xuan Diéu

Cac Hoi tham nhan dan: ong Tran Trong Son va dng Nguyen Xuan Hung.

Thu ky Toa an ghi bién ban phién toa: 6ng Tran Anh Tuin — Can bd Toa an nhan
dan thi xa B a Pon.

Pai dién Vién kiém sat nhan dan thi xi Ba Dén tham gia phién toa: ba Lé Thi
Phuong Nhung — Kiém sat vién.

Ngay 24 thang 3 ndm 2015, tai tru sé Toa 4n nhan déan thi xd Ba Pon, xét xtr so
thim cong khai vu an dan sy thu Iy s6 30/2014/TLST — TCDS ngay 15/10/2014, vé
“Tranh chip thira ké”, theo Quyét dinh dwa vy an ra xét xir s6 02/2015/QDST- TCDS
ngay 11 thang 3 nam 2015, giira cac duong su:

Nguyén don: chi Pham Thi L, sinh nam 1970

Noi cu tri: to dén phé M, phuong Q, thi xa B, tinh Quang Binh.

Bi don: 6ng Tran D N, sinh nam 1933.

Noi cu trd: to dan pho b, phuong QT, thi xa B, tinh Quang Binh.

Nhitng nguoi c6 quyén lgi, nghia vy lién quan:

1. Ba Nguyén Thi C, sinh nam 1939.

Noi cu trii: to dan phd D, phuong QT, thi xa B, tinh Quang Binh.

2. Anh Tran Ba N, sinh nam 1993

Noi cu trd: tb dan phd M, phuong Q, thi xi B, tinh Quang Binh.

3. Anh Tran Ba D, sinh ndam 1995

Noi cu trli: to dan phd M, phuong Q, thi xa B, tinh Quang Binh.

Tai phién toa c6 mat nguyén don, bi don va ngudi cé quyén loi, nghia vu lién
quan Tran Ba N; nhiing ngudi c6 quyén loi, nghia vu lién quan ba Nguyén Thi C va
anh Tran Ba D vang mit.

NHAN THAY:

Theo ndi dung ctiia don khoi kién, ban tu khai, qua tr‘}nh hoa giai yé tai phién toa,
nguyén don - chi Pham Thi L - trinh bay: Chi va anh Tran Tam T két hon vao nam
1992 tai Uy ban nhan dan xa Q (nay la phuong Q). Qua trinh chung song anh chi c6 02
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con chung I Tran Ba N, sinh ndm 1993 va Tran Ba D, sinh nim 1995.Dén 22/10/2007
thi anh T chét do tai nan | giao thong, khong d¢ lai di chuc.

Sau khi anh T chét, chi c6 ¥ dinh chuyén nhuong lai nha, dit vo chong dang sur
dung dé tao lap chd & méi cho minh va cac con nhung bd chong 1a 6ng Tran Duy N
khong dbng ¥, do do chi khong thyc hién dugc. BE dam bao quyén lo1 ciia minh, chi
khoi kién dén Toa an yéu cau phan chia di san thira ké ctia anh T dé lai theo _phap luét,
ddng thoi xac dinh 1o quyén loi cua chi trong khoi tai san chung cua vo chong dé chi
thuc hién quyen vé tai san thudc quyen s¢ hitu cua minh.

Vé tai san chung ciia vo chong chi gom c6: 01 thira dat do me cua chi tang cho
chi vao nam 2002 la thira dat s6 947, to ban d6 s6 03 duoc UBND huyén T cép Gidy
chirng nhan quyen str dung dat (GCNQSDD) ngay 25/7/2002. Pén nam 2013, theo chu
truong chuyén qua lam “thé hong” chi lam thu tyc va duge UBND huyén T cap Glay
ching nhan quyén su dung dét, quyén so hitu nha va tai san khac gan lién voi dat s6 BP
286757 ngay 28/8/2013, s6 thira thay d6i lai la 238, to ban do s6 26 véi dién tich
138,2m’ tai thdn M, xa Q, huyén T, tinh Quang Binh (nay 14 to dan phd M, _phuong Q,
thi xd B, tinh Quang Binh) dtmg tén chij 14 Pham Thi L. 01 ngdi nha vo chdng bat dau
Xay du’ng to ngay 02/10/2007, khi cong trinh dang xay dung khoang dugc 1/3 (xay
mong va tuong cao khoang 2m) thi anh T bi chét do tai nan giao thong. Sau khi anh T
chét, vi dleu kién kho khan nén chi khong xay dung tiép ma dén nam 2009 chi méi vay
muon tién xdy dung hoan thién ngdi nha 2 tAng nhu hién nay.

Tai phién toa, chi L van gitt nguyén cac yéu cau khoi kién va dé nghi Toa an Xac
dinh 16 phan di san cua anh T dé lai sau khi d trir di phan tai san cta chi duoc quyen
80 hitu, str dung, c6 xem x¢t dén cong stic dong gop ton tao cua vo chdng trong khdi tai
san chung dé phan chia déu cho cac dong thira ké. Néu khong chia duogc hién vat thi chi
s€ nhan toan b tai san va thanh toan lai cho cac dong thira ké khac so tién tuong mg
v6i ky phan thira ké ma ho duoc hudng.

Phia bj don - dng Tran Duy N - tai bién ban lay 161 khai, bién ban hoa giai va tai
phién toa trinh bay: dng cling thong nhét véi trinh bay cua chi L vé qua trinh két hon,
chung song giita chi L va anh T (con trai ctia ong), vé céac con cua anh chi cling nhu
thoi gian anh T bi tai nan chét. Theo 6ng thi qua trinh chung séng anh T va chi L ¢6 tao
dung duoc khdi tai san chung la 01 thura d4t tai t6 dan phd M, phuong Q, thi xa B, tinh
Quang Binh va 01 ng6i nha 2 tang gan lién voi dién tich dat d¢6. Ong ciing nhat tri véi
trinh bay cua chi L vé ngudn goc thira dat 1a do me cua chi L ting cho vo chong anh chi
cling nhu qua trinh dang xay dung ng6i nha xong phan mong va phan tudng cao
khoang hon 2m thi anh T chét. V& quan diém, ong 'khong nhét tri viéc chi L yéu cau
Toa an giai quyét phan chia phan di san do anh T dé lai voi Iy do dng mudn giir lai lam
tai san chung cho cac chau ndi la N va D. Tuy nhién, néu chi L van nhat quyét dé nghi
phan chia thi 6ng ciing chip nhan va 6ng s& nhan phan di san ong dugc huong dé sau
nay danh lai cho cac chau N va D.

Nhiing nguoi ¢ quyén loi, nghia vu lién quan: anh N va anh D déu théng nhat dé
nghi chia phan di san do anh Tran Tam T dé lai theo quy dinh cua phap luat. Riéng ba
C trong don trinh bay ctia minh khéng dong y chia phan di san ctia anh T theo yéu cau
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ctia nguyén don ma thong nhat ¥ kién cia 6ng Tran Duy N dé nghi giir lai phan di
san d6 lam tai san chung cho chau ngi 1a anh N va anh D.
XET THAY:

Tai phién toa Vang mat nhung nguoi cod quyen loi, nghia vu lién quan 1a ba C va
anh D, tuy nhién, xét thay trong giai doan chuan bi xét xr ba C va anh D déu c6 ban
trinh bay vi Iy do bét kha khang nén khong the tham gia cac phién hoa gidi va tham gia
phién toa xét xtr vu 4n, dé nghi Toa an xét xu vang mit. Vi vay, Hoi dong xét xtr can cr
vao khoan 1 Diéu 199 B lut t6 tung dan sy xét xir vu 4n vang mdt ba C va anh D.

Sau khi nghién ctru cac tai liu, chimg ctr ¢6 trong ho so vu 4n d3 dugc thim tra
1dm 13 tai phién toa, Hoi dong xét xir thiy rang;

Codu can cu khang dinh chi Pham Thi L va anh Tran Tam T két hon hop phép va
chung song v6i nhau tr nim 1992. Anh chi ¢6 2 con chung 14 Tran Ba N — sinh nim
1993 va Tran Ba D — sinh nam 1995. Ngay 22/10/2007 anh T bi tai nan giao thong
chet Do bi chét dot ngdt nén anh T khong dé lai di chiic dinh doat phan tai san thudc
quyen ¢ hiru, su dung cua minh. Qua trinh sau khi anh T chét, chi L thuc hién cac
quyén vé tai san ctia vo chong thi phat sinh tranh chap thira ké do bb chong 1a 6ng Tran
Duy N khong thong nhét véi viée dinh doat tai san cua chi L.

Theo quy dinh tai Diéu 33 Luat Hon nhan va gia dinh nam 2014 thi nhimg tai san
dugc hinh thanh trong thoi ky hén nhén Ia tai san chung cua vo chdng; theo quy. dinh
tai cac Diéu 631, 634 Bo luat dan su va Piéu 167 Luat Dt dai thi moi nguoi déu co
quyén dé lai di san 601 voi tai san hop phap bao gdm ca quyén str dyng d4t ctia minh,
cung nhu dugc quyén huong thira ké tai san. Vi vay, mac du ong Tran Duy N va ba C
déu khong nhét tri phan chia thtra ké ddi vai phan di san do anh T dé lai, nhung chi L
lai c6 nguyén vong phan chia. Mat khac, do tai san chung cta vo ché)ng thudc sé hiru
chung hdn hop, trong do6 co phﬁn tai san thuoc quyén s& hiru, str dung cua chi L, néu
khong phén chia rach roi thi s& anh hudng dén viéc thue hién céc quyén vé tai san cta
chi L. Vi vay, nguyén vong phan chia di san thira ké do anh T dé lai ctia chi L va céac
con la chinh dang va phu hop v6i quy dinh cua phap luét, can duoc chap nhan.

Vé xéac dinh ngudn gdc tai san chung cua vo chong va di san thira ké cua anh T dé
lat:

V& thira dat s6 238, to ban dd sb 26, dién tich 138,2m” toa lac tai tb dan phd M,
phu’O’ng Q, thi xa B, tinh Quang Binh, GCNQSDD mang tén Pham Thi L. Theo trinh
bay cua chi L va xac nhan ctia UBND phuong Q thi thira dat ndy nim 2002 vo chong
anh T, chi L dugc ba Tran Thi T (Ia me dé cua chi L) tang cho va da dugc UBND
huyén T cdp GCNQSDP vio ngay 25/7/2002, thira s6 947, to ban d6 s6 03 tai thon M,
Xa Q, huyén T, tinh Quang Binh. Tuy ndm 2013, chi L dugc UBND huyén T cap doi lai
gidy chimg nhan quyén str dung dét, so hitu nha ¢ va tai san gan lién trén d4t chi mang
tén chi, nhung trudc day chi L cling thira nhan, khi me tang cho dat chi chap nhan dung
tén chung ca hai vo chong. Vi vay, xac dinh quyén sir dung thira dat noi trén 1 tai san
chung cua vo chong chi L, anh T. Tuy nhién, do dat c6 ngudn gbc 1a ctia me dé chi L



tang cho chi, nén xac dinh phan cong sitc dong gop ton tao cua chi L trong thira dat
phai nhiéu hon so véianh T méi phu hop.

Vé ngo1 nha, theo 101 trinh bay cua chi L va cac con, su thtra nhan ctia 6ng Tran
Duy N va 16i trinh bay cua nguoi lam chimg 13 6ng Pham Vin S - nguoi tho truc tiép
xay dung ngoi nha ca hai giai doan - cho thay: Vao dau thang 10/2007 thi vo chong chi
L khoi cong lam nha. Khi hoan tit phan ‘mong va xay tuong 1én cao dugc khoang 2m
thi phai dimg lai do anh T bi tai nan chét, sau khi anh T chét hoan canh gia dinh lam
vao kho khan nén chi L khdng ¢6 kha néng tai chinh dé xay dung tlep Den nam 2009,
vi nhu cau phai ¢6 chd & do cac con di 16n nén chi L vay muon tién tiép tuc xay dyung
phan con lai va hoan thién ngdi nha. Ciing theo trinh bay ciia chi L va cac con, trinh
bay cta nguoi Am ching thi ty 16 xay dung ngdi nha khi khoi cong cho dén khi dimg
lai vao thang 10/2007 thi chi mé&i khoang 30% so vai khi ngdinha hoan thi¢n. Nhu vay,
tuy ngdi nha duge chi L hoan thién vao ndm 2009 nhung truge do, khianh T con séng
da bat dau xay dyng, do d6 xac dinh ng6i nha c¢6 cong strc dong gop cua ca hai anh chi,
nén no 1a tai sdn chung cua vo chong Tuy Nén, ciing can xem xét phan cong suc dong
gop cua vg chong trong timg giai doan xay dung dé xac dinh rd phan gia tri tai san 1 di
san ctia anh T dé lai trong ngdi nha.

Theo két qua dinh gia tai san ngay 05/3/2015, Hoi dong dinh gia tai san xac dinh
gia tri kh01 tai san chung cta vg chdng chi L anh T nhu sau:

- Tong dién tich quyen su dung d4t cua vo chong anh T, chi L Ia 138,2m* gdm
36m’ dat , 102,2m* dat vuon. Dat G co g1a 11.000. OOOd/m X 36m° = = 396.000.000
dong, dat vuon c6 gia: 35.000d/m” x 102,2m* = 3.577.000 dong. Nhu vay, tong gia tri
d4t & va dat vuon 1a 399.577.000 dong.

- Ngbi nha 2 tang c6 gia 4.528.000d/m” x 38,2m° x 60% (gid tri nha con lai) =
103.781.760 dong

Tong tri gia nha va dat cua vg chdng chi L anh T 1a: 503.358.760 ddng.

Sau khi xem xét ngudn gdc cuia thira d4t dang tranh chip, cong stc dong gop, ton
tao nén khdi tai séan chung cua vo chong, Ho61 dong xét xr xac dinh phﬁn tai san thuoc
quyén sé hiru, sir dung cua chi L anh T trong khoi tai san chung noi trén nhu sau: Thira
dat 1a cua me chi L ting vo chong va chi L cling d6ng ¥ sap nhdp vao khdi tai san
chung cua vo chdng, do @6, xac dinh phan cong stc cta chiL nhiéu hon nhim bao dam
quyén lgi cia chi. HO1 dong xét xur xac dinh: phan quyén sir dung dat 1a d1 san thira ké
cua anh T la 1/3 thua dat tuong Ung 46,7m% trong dé dat ¢ 1a 12m dat vuon
34,7m?, quy ra tién tuong ung 133. 192 000 dong (lam tron sb). Phan quyen str dung dat
cua ch1 L la 91.5m?% trong d6 24m® dat ¢ va 67,5m” déat vuon, quy ra tién twong tng
266.385.000 dong.

Péi véi ngoi nha cua vg chdng anh chi, Ho1 dong xét xir xac dinh phﬁn s hiru
chung ctia vo chong d6i voi ngdi nha 1 phén ngodi nha da duoc thi cong cho dén khi
anh T chét. Theo trinh bay ctia dwong su, két qua xac minh, thu thap chimng ctr thi phan
sO hitu chung ctia chi L va anh T trong ng6i nha ctia vo chong tuong tmg 30% tong gia
tri ngdi nha hién nay, phan di san cua anh T dé lai dugc xac dinh 1a ' trong phan sé
hiru chung d6 (twong tng 15% tong gia tri ngdi nha). Nhu vdy, phan tai san 1a di san
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ciia anh T trong ngdi nha cua vo chong tinh ra gia tri bang tién la 103.781.760
dong x 15% = 15.567.000 dong (1dm tron so). Phan tai san thudc quyen s& hiru cua chi
L trong ng6i nha 1a: 103.781.760 x 85% = 88.214.000 dong (1am tron sb).

7 Nhu: vay, phan '[aI, san anh T duogc SO htru trong khéi tai san chung ctia vo ohong
ké ca quyén su dung dat Ia di san thua ké cua anh d€ lai tri gia la 133.192.000 dong +
15.567.000 dong = 148.759.000 dong Phan tai san thugc quyén s¢ hitu, su dyng cia
chi L trong khdi tai san chung cua vo chong ké ca quyén st dung dat a 266.385.000
ddng + 88.214.000 dong 354.599.000 dong.

Vé dién thira ké va ky phan phan chia di san:

Theo 1oi khai va cac tai liéu c6 trong ho SO VU an 0 co SO dé xac dinh nhiing
ngudi thue hang thira ké thir nhét cua anh T gdm: b me dé ctia anh T 12 6ng Tran Duy
N va ba Nguyén Thi C; vo ctia anh T 1a chi Pham Thij L; 02 con trai ctia anh T véichi L
la Tran Ba N va Trén Ba D (g6m 05 nguoi).

Gia tri mdi ky phan ma mdi thira ké dugc hudng la: 148.759.000 dong : 5 =
29.751.800 dong. q

Xét nguyén vong cua chi L, can cr vao dac diém phan di san thira ké cua anh T
gan lién véi phan tai san thudc quyén so hiru, st dung cua chi L, Hoi dong xét xir thay
rang: khong thé chia phan di san cia anh T bang hién vat cho cac dong thira ké dugc, vi
vy, cén chia gia tri di san thira ké ctaanh T tuong tng voi cac ky phan ctia mdi thira
ké duoc huong. Pong thoi giao toan bd quyén str dung dat 1a phan di san thira ké do
anh T d¢ lai va toan bo phan ngdi nha thudc di sédn cua anh T cho chi L s& hitu, st dung
la phu hop. Chi L ¢6 nghia vy giao lai sb tién tuong Gmg véi cac ky phan thira ké ma
cac dong thira ké cua anh T dugc hudng.

Nhu vy, chi L phdi giao cho 6ng N, ba C, anh D va anh N mdi ngudi sé tién
29.751.800 dong.

Chi Pham Thi L, 6ng Tran Duy N, ba Nguyen Thi C, anh Tran Ba N va anh Tran
Ba D phai ndp mdi ngudi 1.487.550 ddng tién an phi dan su so thdm co gia ngach dé
sung vao cong quy Nha nudc.

Vi cac lé trén;

QUYET PINH:

Ap dung cac Didu 631, 632, 633, 634, 674, 675, 676, 733, 734, 735 Bo luat dan
sy nam 2005; Diéu 33 Luat Hon nhan va Gia dinh nam 2014; cac Diéu 167, 168, 169,
170 Luat Dat dai va khoan 1 Diéu 199 B6 lut t6 tung dan su:

1. Xét xtr vu 4n vang mit ba Nguyén Thi C va anh Tran Ba D.

2. Xac dinh di san thura ké cta anh T dé lai gom 1/3 quyén sir dung thira dat s6
238, to ban dd so 26, dién tich 138, 2m theo Glay chufng nhan quyén st dung dat,
quyén sé hitu nha ¢ va tai san khac gan lién voi dat s0 BP 286757 ngay 28/8/2013 do
Uy ban nhan dan huyén T cdp, dugc quy ra thanh tién 1a 133.192. 000 dong (Mot tram
ba muoi ba triéu mot trim chin muoi hai nghin ddng) va phan quyen s¢ hitu nha ¢ gan
lién véi dat twong ung 15% gia tri ngdi nha chung cia vQ chong tai to dan phé M,
phuong Q, thi xd B, tinh Quang Binh dugc quy ra thanh tién 13 15.567.000 dong (Mudi
ldm triéu ndm trim sau muoi bay nghin déng). Tong tri gid tai san 1a di san thira ké cua
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anh Tran Tam T 1a 148.759.000 dong (Mot trim bon muoi tam triéu bay trim nim
muoi chin nghin dong)

Chap nhan yéu cau cua nguyén dO‘n chi Pham Thi L, giao toan b¢ thira dat s
238, to ban d6 sb 26, dién tich 138, 2m theo Glay chimg nhén quyen st dung dit,
quyén so hitu nha ¢ va tai san khac gan lién voi dat s0 BP 286757 ngay 28/8/2013 do
Uy ban nhan dan huyén T cdp va toan b ngdi nha gin lién véi thira dat noi trén tai t6
dan phd M, phuong Q, thi xa B, tinh Quang Binh, trong d6 ¢6 1/3 phan quyen st dung
dat va phan s& hitu nha tuong Gmg 15% gia tri ngdi nha 1a di san thira ké cua anh Tran
Tam T dé lai, cho chi Pham Thi L s& hitu, sir dung.

Chi Pham Thi L phai c¢6 nghia vu g1a0 lai cho cac dong thtra ké cua anh Tran
Tam T s6 tién twong tmg mdi ky phan ma mdi nguoi duoc huong, gdm: Giao cho 6ng
Tran Duy N 29.751.800 ddng (Hai muoi chin triu bay tram nam muoi mdt nghin tam
tram dong); giao cho ba Nguyén Thij C 29.751.800 dong (Hai muoti chin tri¢u bay tram
nam muoi moét nghin tam trim dong) _giao cho anh Tran Ba N 29.751.800 don (Hai
muoi chin triéu bay tram nam muoi mdt nghin tam trim ddng) va giao cho anh Tran Ba
D 29.751.800 d6ng (Hai muoi chin triéu bay trim nim muoi mét nghin tam trim
dong).

3.Vé 4n phi: Chi Pham Thi L, 6ng Tran Duy N, ba Nguyén Thij C, anh Tran Ba N
va anh Tran Ba D mdi ngudi pha1 nop 1.487.550 ddng (Mot triu bon trim tam muoi
bay nghin nim trim nim muoi ddng) tién an phi dan su so tham dé sung vao cong quy
Nha nude.

“Ké tir khi dn cé hiéu luc va khi ¢6 don yéu cau thi hanh dn cia nguoi dwoc thi
hanh én cho dén khi thi hanh xong cdac khoan tzen hang thang ngum phal thihanh an
con phdi chiu thém khodn tién 1Gi d6i véi s6 tién chwa thi hanh dn, theo mikc 1di sudt co
bando Ngan hangNha nuoc Viet nam quy dinh, twong ung voi thoi gian chwa thi hanh
dan dé tra cho nguwoi dwoc thi hanh dn”.

“Truong hop ban dn dwoc thi hanh theo quy dinh tai Diéu 2 Ludt Thi hanh an
dan sw thi nguoi duoc thi hanh éan dan sw, nguoi phdi thi hanh én dan sw cé quyén théa
thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh an hodc bi cuong ché
thi hanh an theo quy dinh tai cac Piéu 6, 7va 9 Ludt Thi hanh dn dan su; thoi hiéu thi
hanh an duwoc thuc hién theo quy dinh tai Piéu 30 Ludt Thi hanh an dan su”

An xir so tham, céac duong sy dugc quyén khang cao trong thoi han 15 ngay ké
tir ngdy tuyén an so tham (d6i VOl nguoi c6 mdt) va trong 15 ngay ké tir ngay nhén
duoc ban sao ban an hodc niém yét ban an (461 v6i ngudi ving mat).

Noi nhgn: TM. HOI PONG XET XU SO THAM
- TAND tinh Quang Binh; THAM PHAN - CHU TQA PHIEN TOA
- VKSND thj x4 Ba Don; i )
- Chi cuc THADS thi xd Ba Pon; ~y s
- Cac duong su; (Paky)
- Luu ho so vu an.
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