TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tu do — Hanh phic
Ban an s6: 54/2017/KDTM-PT
Ngay 11 — 12 - 2017
V/V "Tranh chép chuyén nhuong
phan von gop".

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Héi dong xét xa phuc tham gom co:

Tham phan — Chii toa phién toa: Ba Pham Thi Duyén

Céac Tham phén: Ong Lé Thanh Vin

Ba Tran Thi Huyén Van

- Thur ky phién toa: Ba Hoang Thi Kim Nhi, Thu ky Toa 4n nhan dan cap
cao tai Thanh pho Ho Chi Minh.

- Pgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa:Ba Nguyen Thi Tieu Hong - Kiém sat vién.

~ Ngay 11 thang 12 ndm 2017, tai try s¢ Toa an nhén dan gép cao tai Thanh

pho H6 Chi Minh xét xtr phtic tham cong khai vu an thy 1y s6: 18/2017/TLPT-
KDTM ngay 21 thang 7 nam 2017 vé viéc “Tranh chap chuyén nhugng phan
von gop”.

Do Ban an kinh doan thuong mai so thAm sé 01/2017/KDTM-ST ngay 30
thang 5 nam 2017 cta Toa an nhan dan tinh Long An bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sé 513/2017/QD - PT ngay
12 thang 9 nam 2017 gitra cac duong su:
1. Nguyén don: Ong Chen S, sinh nim 1969.
Pia chi tam tri: S6 A5/13A, Ap 1, x4 B1, huyén B2, Thanh phé H6 Chi Minh.

Nguroi dai dién theo uy quyén Cia nguyén don: Qng Lé Ma L, sinh nam 1977; dia
chi cu tra: Thon 14A, xé} E, huyér] K, tinh bak Lak la nguoi dai dién theo uy quyén
(duoc uy quyen theo Giay uy quyen ngay 25/5/2017).

2. Bi don: Cong ty trach nhiém hiru han H.
Dia chi tru so chinh: Ap P1, x4 B2, huyén B3, tinh Long An.

Nguoi dai dién hop phap cua bi don: Ong Tran Thanh T, sinh nam 1980; dia chi cu
trd: Lau 7, Star Buidlding, 33ter-33bis Mac Binh Chi, phuong P4, Quan 1, Thanh



phd HO Chi Minh 13 nguoi dai dién theo uy quyen (duoc ty quyén theo Van ban uy
quyen ngay 05/12/2016).

3. Nguoi ¢6 quyén loi, nghia vu lién quan: Ong Zang Sheng Y, sinh nam 1972.

Dia chi thuong tra: S6 34, t6 7, thon X1, thi tran X2, huyén X3, tinh Tt Xuyén,
Trung Quoc; dia chi tam trd: Ap 5, xa D5, huyén D3, tinh Long An.

Nguoi dai dién hop phép cia Ong Zang Sheng Y: Ong Tran Thanh T (néu trén) la
ngudi dai dién theo uy quyén (duoc uy quyen theo Van ban uy quyén ngay
15/5/2017).

Nguroi khang cdo: Nguoi dai dién theo uy quyén cua nguyén don 6ng Lé
Ma L.

NOQI DUNG VU AN:

Theo ban an so thAm thi ni dung vu an dwec tom tit nhw sau:

Tai Don khoi kién ngay 09/9/2016, Bién ban hoa giai ngay 26/12/2016, ngay
17/02/2017, cac loi khai trong qua trinh to tung va tai phién toa, dai dién nguyén
don trinh bay:

Cong ty trach nhiém hitu han H (Goi tit 1a cong ty) duoc thanh lap theo Gidy
chting nhan dau tu sé 501023000295 do S& Ké hoach va dau tu tinh Long An cap
ngay 18/6/2013 véi hai thanh vién 1a 6ng Chen S va Ong Zang Sheng Y. Ty Ié von
g6p mdi thanh vién 1a 50% trong d6 6ng Chen S gop lan 1 bang hién kim 100.000
USD dé xin cap giay chang nhan dau tu va gop 1an 2 1a 1.515.932.525d6ng dé mua
may moc trang thiét bi. Sau khi thanh Iap va hoat dong dugc hon mot nam thi cong
ty do Ong Zang Sheng Y dai dién theo phép luat dé nghi mua lai phan von gop cua
ong Chen S thong qua viéc 6ng Chen S s& chuyen nhuong phan von gop cua mmh
cho thanh vién con lai 1a Ong Zang Sheng Y dé Ong Zang Sheng Y nam quyen
kiém soat toan b6 hoat dong cong ty va 6ng Chen S ciing chap thuan. Viéc chuyén
nhuong phan vén gop duoc cac bén thyuc hién qua hai bude nhu sau:

Budc 1: Cong ty d tra tién nhan chuyén nhuong phan von gop lan 2 bang tién
la 1.323.171.360d con ng lai 192.761.165d va cong ty tién hanh lap thoéa udc rat
(chuyén nhugng) phan vén gop ky (gitra cong ty vgi 6ng Chen S. Theo thoa udc
nay, cong ty xac nhan con no sb tién nhan chuyen nhuong vén gop chua tra cho
6ng Chen S 1a 100.000USD va 192.761.165dong va Ong Zang Sheng Y toan quyén
diéu hanh cong ty tir ngay 12/7/2014.

Budgc 2: Cong ty s& soan hop dong chuyén nhugng phan vén gop theo quy
dinh cua Luat Doanh nghiép dé ky gitra 6ng Chen S véi Ong Zang Sheng Y thanh
vién con lai 1a dai dién theo phép luat caa cong ty va cung ldc bén nhan chuyén
nhuong thanh toan sé tién von gop con lai 100.000USD va 192.761.165d6ng.

Tuy nhién, sau d6 cong ty da soan hop ddng Chuyen nhuong phan Von gop
yéu cau 6ng Chen S ky truéc nhung cong ty khong dong thoi thanh toan sé tién
chuyén nhuong nén 6ng Chen S tir chdi ky vi vay Ong Zang Sheng Y ngan can 6ng
Chen S tro lai tham gia diéu hanh cong ty nén phét sinh tranh chap.



Nay ong Chen S khai kién yéu cau Cong ty TNHH H phai thanh toan s6 tién
nhan chuyén nhuong von gop con lai 1a 2.552.000.000d(gom 100.000USD x
22.360d/1USD = 2.360.000.000d va 192.761.165d6ng).

Tai Bién ban hoa giai ngay 26/12/2016, ngay 17/02/2017, cac loi khai trong
qua trinh to tung va tai phién toa, dai dién bi don Cong ty trach nhiém hizu hgn H
trinh bay:

Giira cong ty va dng Chen S c6 1ap Thoa wde rat ¢ phan ngay 12/7/2014
nhung van ban théa udc nay la khong dang quy dinh cua Luat doanh nghiép nén vo
hi¢u, khong c6 gia tri phap ly. Theo loi trinh bay cua dai dién nguyén don cho rang
viéc lap thoa udce rat co phan la do cong ty va 6ng Chen S da thoa thuan mua lai,
nhan chuyén nhugng lai phan von gop cua dng Chen S la hoan toan khdng cé. Tir
khi c6 ban thoa wdc nay phia nguyén don khong tham gia diéu hanh cong ty.

Cong ty khong dong ¥ yéu cau rdt vén, mua lai hay nhan chuyén nhuong phan
vén gop cua dng Chen S, dng Chen S van c6 quyén va nghia vu caa thanh vién
cong ty theo quy dinh cua Luat Doanh nghi¢p. Ngoai ra, sau khi lap ban Thoa uéc
rat co phan véi s tién néu trén, cong ty co tra cho 6ng Chen S 10.000USD (tra 2
lan, mdi lan 5.000USD), nhung viéc thanh toan nay hién cong ty khong con luu giir
thong tin, chang tu.

Tai Ban an dan sw so tham sé 01/2017/KDTM-ST ngay 30 thang 5
nam 2017 caa Toa &n nhan dan tinh Long An da quyét dinh:

Cin cir vao khoan 4 Bicu 30, diem a khoan 1 Piéu 137, Diéu 147, Dieu 273
cua Bo luat To tung dan su; Diéu 51, bieu 52, Bicu 53, Dicu 54, biéu 68 cua Luat
Doanh nghiép 2014.

Khdng chap nhan yéu cau khoi kign cua 6ng Chen S yéu cau Cong ty tréch
nhiém hitu han H hoan tra s tién von gop la 2.552.000.000d (Hai ty nam trdm nam
muo1i hai nghin dong).

Ngoai ra, ban 4n so thAm con tuy@n vé phan an phi va théng béo quyén
khang cao theo quy dinh cua phap luat.

Sau khi xét xtr so tham, ngay 12/6/2017,
khéng c4o toan bo ban an dan su so tham néu trén.

Tai phién toa phuc tham, nguoi khang cao van gilr nguyén yéu cau khang
c&o va trinh bay: Dé nghi Hoi dong xét xtr cap phiic tham xur chap nhdn yéu cau
khoi kién cta nguyén don. Cac chimg cr chimg minh cho yéu cau khang cao
ctia nguyén don néu, da dugc ndp trong qua trinh giai quyét vu an tai Toa an cap
so tham. Nay khong ndp bo sung thém ching ctr gi mdi, nhung dai di€n cua
nguyén don cho rang Tda cip 50 thAim d3 danh gia ching cit mot cach khong
dung nén dan dén viéc phan quyét khong chdp nhan don khoi kién ciia nguyén
don 12 sai, lam anh hudng dén quyén va loi ich hop phap cua nguyén don.

Pai dién theo uy quyén cta bi don trinh bay Ong khong ddng y voi yéu
cau khang cdo ctia nguy@n don va dé nghi Hoi dong xét xir cap phic tham khong
chap nhan khang cdo ctia nguyén don, giit nguyén ban an so tham.
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Dai dién Vién klem sat nhan dan cap cao tai Thanh ph6 H6 Chi Minh néu
quan diém giai quyét vu an: V& tha tuc t6 tung Toa an cap so thim va phuc thim
da tién hanh dung theo qui dinh cua lut t6 tung hién hanh, khong lam anh
hudng téi quyén va loi ich hop phap cta cac duong su. Xét vé noi dung vu an
Toa an cép so thAm da can ctr cac ching cur thu thap trong qua trinh tién hanh t6
tung dé phan xu khong chap nhan yéu cau khoi kién cua nguyén don la c6 can
ctr dung phap luat. Do vay dé nghi Hoi dong xét xur bac yéu cau khang cdo cua
ngudi khai kién, giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Vé thu tyc to tung: Toa an cap so tham tién hanh dung trinh tu thi tuc theo
quy dinh cta Bo luat to tung dan su.

Vé nhan dinh, dénh gi4 ching cir cua ban an so tham nhan dinh Hoi dong
xét xur phdc tham thay;

[1] Noi dung su viéc duoc cac bén duong su déu théng nhat xac dinh: Ong
Chen S va Ong Zang Sheng Y thdng nhit xac dinh Ong Zang Sheng Y dai dién cho
cong ty 1ap ban Thoa udc rt cd phan va day l1a thoa thuan rGt phan vén gop cua
ong Chen S. Vi vay, Toa an xac dinh 6ng Chen S va cbng ty co lap van ban thoa
thuan rGt phan vén gép nhu ndi dung trong ban Thoa uéc rat cd phan. Tuy nhién,
phia nguyén don lai cho rang d6 thuc chat 1a van ban thoa thuan vé viéc: Ong Zang
Sheng Y dai dién theo phap luat Cong ty dé nghi mua lai phan vén gop cua 6ng
Chen S théng qua viéc 6ng Chen S s& chuyén nhuong phan vén gop cia minh cho
thanh vién con lai 1a Ong Zang Sheng Y @ Ong Zang Sheng Y nam quyén kiém
soat toan bo hoat dong cong ty. Ching ct chitng minh cho phan trinh bay caa minh
chi 1a vin ban Gita cng ty va 6ng Chen S vé viéc: Thoa udc rat co phan ngay
12/7/2014. Qua trinh tién hanh t6 tung phia bi don khong céng nhan phan trinh bay
ctia nguyén don va cho rang van ban thoa udc trén 1a vo hiéu nén khong thuc hién
va khdng chap nhan yéu cau khoi kién cua nguyén don.

Can ctr ndi dung trén Hoi ddng xét xir Cap 80 tham nhan dinh: Ong Chen S
va cong ty co6 lap van ban thoa thuan rit phan vén gop nhu nodi dung trong ban
Thoa wdc rat o phan. Nhung theo qui dinh tai khoan 2 Diéu 51 cua Luat Doanh
nghiép thé hién nghia vu cua thanh vién : “Khéng dwoc rit von da gop ra khoi
céng ty dwdi moi hinh thire, trir trieong hop quy dinh tai cdc Piéu 52, 53, 54 va 68
cua Ludt nay”. Tai phién toa, ong L& M4 L dai dién nguyén don cho rang truéc khi
lap ban Thoa woc rat ¢d phan thi giira cong ty véi 6ng Chen S c6 thoa thuan mua
lai, chuyén nhuong lai phan von gop tir 6ng Chen S cho cong ty nén méi co viéc
cong ty di thanh todn mot phan tién cho 6ng Chen S. Tuy nhién, day chi 1a loi trinh
bay cua dai dién nguyén don éng L khoéng c6 gi chung minh, trong khi d6 phia bi
don cho rang khdng c6 sy viéc nhu nguyén don trinh bay ma chi c6 thoa thuan vé
viéc rt c6 phan thi cong ty méi thanh toan tién cho 6ng Chen S 10.000USD. Tir
d6, Toa an xac dinh khong co viéc thoa thuan mua lai, chuyén nhuong lai phan vén
g6p theo quy dinh tai Piéu 52, 53 Luat Doanh nghiép nhu nguyén don trinh bay.
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Cin cir ban Thoa udce rdt ¢o phan thé hién gitra dng Chen S voi cong ty TNHH H
thoa thuan ve viéc rit phan von gép thi thay, viéc rit von cua 6ng Chen S khong
thude truong hop quy dinh tai Piéu 54, 68 Luat Doanh nghiép. Vi nhan dlnh nay,
Toa cap so tham Xéac dinh viéc ong Chen S va cong ty thoa thuan rat phan vén gép
bang ban Thoa wéc rat c6 phan 1a vo hiéu. Do vay, 6ng Chen S khai kién yéu cau
cong ty TNHH H thanh toan 2.552.000.0004 1a khong can ct.

Nhan dinh va phan quyét cua Toa an cap so tham 1a co can ci va phu hop
v6i qui dinh phap luat. Hon nira, tai phién toa phic tham, nguyén don ciing
khong dua ra dugc ching cir méi so véi cap so tham dé ching minh cho yéu cau
khai kién cua minh. Do vay, Hoi dong xét xir cip phic thaim khong ¢ co sd
chap nhan noi dung don khang cdo va giit nguyén ban an so tham nhu y kién cua
vi Kiém sat vién, dai dién Vién Kiém sat nhan dan cap cao tai Thanh phd Ho
Chi Minh dé nghi.

Nguyén don phai chiu 4n phi Kinh doanh Thuong mai phtc tham.
Vi cac € trén;
QUYET PINH:

Can cr vao khoan 1 Biéu 308 Bo luat té tung Dan sy nim 2015;

I/ Khong chap nhan yéu cau khang céo cua 6ng Chen S. Giir nguyén ban an
so tham.

Cin ctr vao khoan 4 Dicu 30, diem a khoan 1 Pieu 137, Bieu 147, bieu 273
cua Bo luat To tung dan su; Diéu 51, bieu 52, Bicu 53, Dicu 54, biéu 68 cua Luat
Doanh nghiép 2014.

Tuyén Xt:

1. Khong chap nhan yéu cau khoi kién cua dng Chen S yéu cau Cong ty tréch
nhiém hitu han H hoan tra s tién von gop la 2.552.000.000d (Hai ty ndm trdm ndm
muoi hai nghin dong).

~ 2. Vé an phi so tham: Ong Chen S phai chju 83.040.000d 4n phi dan sy so
tham doi voi tranlj chap vé kinh doanh, thuong mai, nhung duoc tru vao tien tam
ung an phi so tham da nop la 41.520.000d theo bién lai thu s6 0000448 ngay

10/11/2016 cua Cuc Thi hanh an dan su tinh Long An; 6ng Chen S con phai nop
tiep 41.520.000d an phi dan sy so tham.

1l/ An phi kinh doanh thuong mali phuc thém: Nguyén don phai chiu
2.000.000 dong, dugc khau tri theo bién lai thu tien tam tng an phi dong Lé Ma
L da nop so 0009553 ngay 21/6/2017 cua Cuc thi hanh an dan sy tinh Long An.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA



LE THANH VAN  TRAN THI HUYEN VAN PHAM THI DUYEN



