TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phuc

Ban &n sb: 27/2018/KDTM-PT

Ngay: 16 — 7 - 2018

V/v: “Tranh chap gitra cac thanh

vién trong cong ty”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Héi dong xét xa phuic tham gém co:

Tham phén - Chui toa phién toa: Ba Huynh Thanh Duyén
Céc thdm phan: Ong Tran Vin Mudi
Ong Ping An Thanh

- Thur ky phién toa: Ba Tran Thi Kim Yén — Thu ky Toa 4n nhan dan cap
cao tai thanh pho H6 Chi Minh

- Pgi dign Vign kiém sat nhan dan cap cao tgi thanh phé Hé Chi Minh
tham gia phién toa: Ba Nguyen Thi Mai - Kiém sat vién.

~ Ngay 16 thang 7 nam 2018, tai try s¢ Toa 4n nhan dan gép cao tai Thanh
pho H6 Chi Minh xét xtr phiic tham cong khai vu an thy 1y s6: 28/2016/TLPT-
KDTM ngay 09 thdng 6 nam 2016 v¢ viéc Tranh chap gitra cac thanh vién trong
cong ty.

Do ban &n kinh doanh thwong mai so tham s6: 353/2016/KDTM-ST ngay
14 thang 4 nam 2016 cta Toa an nhan dan Thanh pho H6 Chi Minh bi khang
cao.

Theo Quyét dinh dua vu an ra xét xir phiic thim sd 446/2016/QP - PT
ngay 05 thang 9 nam 2016 giira cac duong su:

- Nguyén don: Ong L& Chi S, sinh nim 1974 (c6 mat)

Pia chi: Puong X, phuong H, quan T, Thanh phé H6 Chi Minh

- Bi don:

1/ Ong Hong Chanh C, sinh nim 1958 (xin xét xir vang mat)

Pia chi thuong trd: T, phuong X1, Quan Y, Thanh phé H6 Chi Minh.
Dia chi tam trd: N, phuong X2, Quan Y1, Thanh phé H6 Chi Minh.
2/ Ong Pham Pinh T, sinh ndm 1968 (c6 mat)

Dia chi thuong tra: N, phuong B, Quan Y2, Thanh phé H6 Chi Minh.



Dia chi tam trd: T, phuong P, Quan Y3, Thanh phé H6 Chi Minh.

3/ Ong Tran Hoai T1, sinh nam 1972 (c6 mit)

Dia chi thuong trd: C, phuong B, Quan Y3, Thanh phé H6 Chi Minh.

Pia chi tam trd: H (s6 cii P), phuong X2, quan G, Thanh phé H6 Chi Minh.

Nguoi bao vé quyén loi ich hop phap cua bi don: Luat su Nguyén Ngoc L —
Poan luat sw Thanh pho H6 Chi Minh (c6 mat).

- Nguroi ¢6 quyén loi nghia vu lién quan:
1/ Céng ty c6 phan Dién tir K

Tru s& chinh: 4p H, cu x4 B, Quéc 16 X3, x& B, huyén H, Thanh phd Hb
Chi Minh.

Nguoi dai dién theo phép luat: Ong Pham Pinh T. Chirc danh: Giam ddc
2/ Cong ty c6 phan S1

Tru s& chinh: Tang Z, khu A, N, phuong B, Quan Y3, Thanh phé Ho6 Chi
Minh.

Nguoi dai dién theo phap luat: Ong Hdng Chanh C. Chirc danh: Chu tich
Ho1 dong quan tri.

- Nguroi khdng cdo: Nguyén don 6ng L& Chi S
NQI DUNG VU AN:

Theo don khéi Kién va cac don thay déi, bé sung yéu cau cia nguyén don,
ong Lé Chi S trinh bay:

Cong ty cd phan bién tir K (cong ty K) duoc thanh lap lan dau vao ngay
15/11/2006 gdom 05 c6 dong sang 1ap la Lé Chi S voi ty 1€ cd phan gop VOn la
17%, Hong Chanh C véi ty I¢ gop VOn la 35%, Pham Dinh T vdi ty 1€ gdp VOn la
16%, Tran Hoai T1 vei ty I€ gop vén 1a 16%, Tran Tuan L véi ty 18 gop vén la
16%. Thuc té cac c6 dong khong dong du ty 1& von gop nhu da dang ky. Nam
2007, Cong ty khai kién da xoa tén ¢ dong d6i voi 6ng Tran Tuan L. Ong 1a dai
dién theo phéap luat cua cong ty.

Pén ngay 14/5/2015, cong ty K dang ky thay do6i nguoi dai dién theo phap
luat tir 6ng Le Chi S sang 6ng Pham Dinh T va cong ty gom 4 cb dong sang 1ap
la L& Chi S véi ty 1& co phan gop VOn 1a 33%, Hong Chénh C voi ty 1€ gop VOn
la 35%, Pham Dinh T véi ty 1€ gop vén 1a 16%, Tran Hoai T1 vai ty & gop von
la 16%, tat ca déu 1a co phan phd théng.

Trudce khi thay d6i nguoi dai dién theo phap luét, 6ng 1a nguoi quan ly
con dau quan ly tai san va diéu hanh cong ty tir xa. Ong T1 1a nguoi quan Iy tai
licu s6 sach cua cong ty.



Sau khi thay d6i nguoi dai dién theo phap luat caa cong ty, gitta ong, ong T
(nguoi dai dién theo phap luat méi cua cong ty) va cac cd dong con lai chua
thuc hién kiém tra s6 sach, kiém toan va chwa thyc hién viéc ban giao cong viéc
trong cong ty.

~ Turnam 2006 dén thang 8/2012, cong ty khong c6 loi nhuan va chua chia
co tuc cho cac co dong. Ben cuoi thang 8/2012 cong ty méi bat dau co lgi nhuan
theo so sach.

Ngay 31/5/2013 cdng ty K da khoi kién yéu cau éng ban giao con dau va
gidy to s6 sach cho cong ty, dong thoi 6ng cling ¢6 yéu cau phan t6 1a Yéu cau
cong ty hoan tra cho 6ng sb tién tuong ung 33% Von gop. Toa an da chap nhan
yéu Cau cua cong ty nhung khong chap nhan yéu cau phan t6 cia ong. Dén nay,
6ng van giir con dau cua cong ty.

Hién tai cong ty chua giai thé hogc pha san nhung thuc té da khong con
hoat dong. Tru sé cua cong ty da bi 03 co dong con lai chiém doat.

Trudc thoi diém phét sinh tranh chap, cng ty van con ton kho sé luong
|6n tai san va vat tu hang hoa, néu sau khi nop thué va thanh toan cac khoan
cobng no cho khach hang thi gia tri cic tai san con lai tuong duong
5.767.112.119 ddng (33% 1a 1.903.147.023 d6ng). Viéc nop thué va thanh toan
khoan cong no véi khach hang 1a do 6ng tu tam tinh dya trén s6 sach chang tir
va bao céo thué cua cong ty K ma ong dang quan ly tir nim 2006 dén nay.

Theo ong duoc biét thi c4c tai san vat tu hang hoéa nay da dugc 03 co
dong néu trén chuyén dén try sé cua Cong ty co phan S (sau day viét tat la Cong
ty S1) ma khong c6 su chang kién cua 6ng dé chiém doat trai phép. Cong ty co
phan S thanh lap ngay 13/06/2013, gém 03 thanh vién la 6ng Hong Chanh C,
6ng Pham Pinh T va 6ng Tran Hoai T1, ong C la dai di¢n theo phap luat. Ong
khong tranh chap va khdng yéu cau gi dbi vai Cong ty ¢6 phan S.

Trudc day, 6ng co yéu cau tham dinh tai san caa Cong tv K dé tai tru so
ciia Cong ty K da bi Cong ty co phan S chiém dung trai phép. Tuy nhién, dén
nay céc tai san nay da bi 6ng Hong Chanh C, 6ng Pham Dinh T va ong Tran
Hoai T1 la cac c6 dong cua Cong ty K chiém doat, tau tan nén dng khdng yéu
cau tham dinh tai san ma yéu cau Toa &n can ctr ching tir do 6ng tu tinh toan dé
xem xét giai quyét, cu thé:

Tong gi4 tri tai san vat tu hang hoa linh kién dién tir mua vao hién dang
con ton. kho trén hoa don s6 sach chung tir ké toan 1a 6.617.789.409 dong,
nhung dén thoi diém ngay 15/5/2013 sau khi kiém tra vat tu hang héa ton kho
thuc té va khau trir phan chi phi vat tu thiét bi linh kién dién tir d3 dugc mua lam
mau thir nghiém hozc hang mau cho khach hang ké tir nim 2010 cho dén thang
5/2013 1a 76.808.669 déng, nhu vay phan tai san vat tu linh kién dién tir va hang
hoa thanh pham tén kho con lai cho dén thoi diém ngay 10/05/2013 c6 tong tri
gia 13 (6.617.789.409 ddng - 76.808.669 dong) = 6.540.980.740 ddng.



Cong ty K phai nop thué cho Nha nuéc 1a 577.270.099 dong va tra cho
khach hang cung cip vat tu linh kién 1a 1.529.244.710 ddng cung véi cac khoan
cdng no phai thu hdi sau ban hang 1a 3.936.635.697 ddng ké tir ngay 10/05/2013
tré vé trude theo sb lieu chang tir ké toan, nhung thuc té trong d6 cac khoan ng
con phai thu khoang 2.603.989.437 dong.

Nhu vay, téng gia tri tai san vat tu va hang hoa linh kién dién tir ton kho
ciia Cong ty ngay 31/12/2013 c6 tong gié tri vao khoang [(6.617.789.409 dong -
76.808.669 ddng) + 3.936.635.697 dong - (2.106.514.809.0 + 2.603.989.437.0)]
=5.767.112.191 dong.

Tong gia tri 33% co phan s& hiru hop phép cua ca nhan dng tai Cong ty K
dén thoi diém ngay 31/01/2014 sau khi dugc khau trir di cac khoan céng no phai
tra cho nha nudc va khach hang s& co gia tri con lai 1a 5.767.112.191 dong x
33% = 1.903.147.023 dong.

Do vy, ng yéu cau Toa an xac dinh yéu cau tranh chap caa ong la tranh
chap dan sy vé quyen s& hitu tai san theo Khoan 2 Diéu 25 B luat Té tung dan
su va budc dng Hong Chanh C, 6ng Pham Pinh T va 6ng Tran Hoai T1 1a 03 00
dong con lai trong Cong ty K phai hoan tra cho ong 1.903.147.023 dong la So
tién tuong duong 33% ty 1é co phan gop von cia dng vao Cong ty K, cu thé mdi
nguoi phai tra cho ong 634.382.341 dong tuwong tng ty Ié 11% nham dam bao
quyén va loi ich hop phép cua 6ng trong Cong ty K.

Bi don:

1/ Ong Pham Pinh T trinh bay: Ong 14 c6 dong cua Cong ty K, viéc thanh
lap, dang ky thay d6i ngudi dai dién theo phap luat, thay do6i c6 dong sang 1ap, ty
1& gop von cua co dong sang 1ap trong Cong ty K dung nhu 6ng S trinh bay.

Or}g chua dong du 16% von gop nhu da diang ky, ciing khong nhé chinh
xac cu thé da déong bao nhiéu.

Nam 2006 dén nay dng khong truc tiép diéu hanh Cong ty K, ca 04 ¢6
dong déu khong thuong xuyén c6 mit tai Cong ty, tai san cua Cong ty thi dé tai
tru s¢ cua Cong ty, ong T1 tryc tlep quan ly s6 sach. Nam 2013 thi 6ng T1 giao
tra s6 sach cho Cong ty va dng S cat giir tai liéu sé sach va con dau cho dén nay.

Tir nim 2006 dén nay Cong ty khéng c6 loi nhuan nhu dng S khai.

Ngay 14/5/2013, Co quan chtic ning chap nhan thay do6i nguoi dai dién
theo phap luét cua Cong ty tir dng Lé Chi S sang cho 6ng, theo d€ nghi cua 6ng
dé tao niém tin cho doi tac.

Sau khi thay doi ngudi dai dién theo phap luat cho dén nay, giira 6ng va
ong S chua thuc hién kiém tra so sach, kiém toan Cong ty va chua thuc hién viéc
ban giao cbng viéc gitra 6ng S va éng.

~Hién tai mac du Cong ty khong c6 hoat dong nhung chua déng ky gidi
thé. Céc so sach tai liéu caa Cong ty, ké ca con dau 6ng S van dang nam gilr mac
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du da c6 ban an c6 higu luc phap luat buoc dng S giao tra con dau cho Céng ty.
Cong ty ciing chua yéu cau co quan thi hanh an thi hanh ban an néu trén.

Riéng tai san cua Cong ty tir trude dén sau khi thay ddi nguoi dai dién
phap luat van con trong kho do Cong ty thué. Ong khdng nim rd tai san cua
Cong ty thuc té con lai bao nhiéu, ching loai gi. Tai san nay ca nhan 6ng khong
chiém doat va ciing khéng dua vao 1am tai san cta Cong ty S1 nhu 6ng S da
khai.

Do 6ng S van giir con dau, giir tai liéu, khéng hop tac véi cac cd dong
nén Cong ty khéng hoat dong duoc.

Ngoai ra, ong ciing la co dong cua Cong ty S1, phan gop vdn cua dng
trong Cong ty S1 1a phan von gop doc lap khong lién quan dén tai san cua
Cong ty K.

Nay, véi tu cach co dong Cong ty K, dng khong dong y hoan tra cho
ong S 1/3 von gop cua dng S trong Cong ty K, twong duong 634.382.341
dong.

Do v6i s6 tién ng thué, no khach hang nhu 6ng S néu trén, Cong ty K
c6 tradch nhiém giai quyét theo quy dinh cua Luat Doanh nghiép va Luat Thué
va cac quy dinh phap luat co lién quan.

2/ Ong Hong Chanh C trinh bay: Ong 14 c6 dong ciia Cong ty K, 6ng
thira nhan Cong ty K duoc thanh lap, thay d6i ngudi dai dién theo phap luat va
hoat dong nhu 16i khai ciia dng T néu trén. Riéng phan von gop thi ng mai
gop du 80% cua ty 1€ 35% vén gop da dang ky theo gidy chitng nhan dang ky
kinh doanh, phan gdp vén thyc té cua cac co dong con lai thi 6ng khdng biét.

Ong ciing 12 ¢6 dong cua Cong ty S1 va 1a nguoi dai dién theo phép luat
ciia Cong ty S1. Cong ty S1 thanh lap doc lap khong co lién quan dén Cong ty
K.

Déi vai yéu cau khai kién caa 6ng S, dng khong chap nhan vi c& nhan
6ng khong chiém doat va ciing khong dua tai san caa Cong ty K vao Céng ty
S1 nhu 6ng S d3 khai. Do 6ng S van con giir con dau, git tai liéu, khéng hop
tac vai cac co dong nén Cong ty K khong hoat dong duoc.

Ong khong dong y tra ng S s6 tién 634.382.341 dong nhu yéu cau khai
kién cua 6ng S.

DA véi s6 tien ng thué, no khach hang nhu 6ng S néu trén, Cong ty K
cé trach nhiém giai quyét theo quy dinh cta Luat Doanh nghiép va Luat Thué
va cac quy dinh phap luat co lién quan.

3/ Ong Tran Hoai T1 trinh bay: Ong la c6 dong ctia Cong ty K, 6ng thira
nhan Cong ty duoc thanh 1ap va hoat dong nhu 161 khai cua ong T. ngéng phan
von gop thi ngoai éng C da gop dua 80% theo ty I¢€ da dang ky, cac c6 dong con



lai chua ai gop du, mdi ngudi dugc uu dai 50.000.000 dong theo dé nghi cua
ong C, thuc t¢ chi dong khoang may chuc triéu.

Ong ciing 1a ¢6 dong ciia Cong ty S1, phan vén gop cua c& nhan dng
vao Cong ty S1 1a phan vén gop doc lap khong lién quan dén tai san cua Cong
ty Ky thuat méi. Thuc té tai san caa Cong ty K chi 1a mot s linh kién chu
khong c6 gié tri 16n, hién tai déu dé o kho do Cong ty thué.

Déi véi yéu cau khai kién caa 6ng L& Chi S, dng véi tu cach cd dong cua
Cong ty K khéng chap nhan, boi 6ng khdng chiém doat va ciing khong dua tai
san cua Cone ty K¥ thuat mégi vao Cong ty S1 nhu 6ng S da trinh bav.

Do 6ng S van giir con dau, giir tai liéu, khong hop tac véi cac cd dong
cua Cong ty K nén Cong ty khong hoat dong dugc.

Do voi s6 tien no thug, n khach hang nhu 6ng S néu trén, Cong ty K ¢6
trach nhiém giai quyét theo quy dinh cua Luat Doanh nghiép va Luat Thu¢ va
cac quy dinh phap luat co lién quan.

Nguoi ¢o6 quyén lgi nghia vu lién quan:

Cong ty co phan Pién tir K (6ng Pham Dinh T dai dién theo phéap luat
trinh bay):

Tai san gop vbn cua 6ng L& Chi S vao Cong ty K da tr¢ thanh tai san cua
Cong ty. Cac co dong cua Cong ty K chua gop du phan von gop da dang ky.

Hién tai Cong ty K chua giai thé hodc phé san, phan tai san thudc so hitu
cua ong S trong Cong ty K dugc xac dinh twong ng ty 1€ gop von cua ong.
Cong ty K khdng chuyén tai san caa Cong ty K vao Cong ty S1.

Cong ty K khong thura nhéan 161 khai cua 6ng S va khong chap nhan yéu
cau cua 6ng S budc cac cd dong con lai cua Cong ty phai tra cho ong S s tién
tuong tng 33% ty 1¢ von gop theo tai liéu, s6 sach do 6ng S tu tinh.

Phan no thué caa Nha nudc, ng cia khach hang va sé tién cua ngudi khac
ng Cong ty K, Cong ty K sé thuc hién theo quy dinh cta Luat Doanh nghiép va
cac quy dinh phap luat c6 lién quan.

Cong ty ¢b phan S (c6 6ng Hong Chanh C 1a dai dién theo phap luat)
trinh bay:

Cong ty S1 thanh lap ngay 13/6/2013, gom 03 c6 dong sang 1ap 1a ong
(Hong Chanh C) vai ty 1é c6 phan gop von 1a 46%, 6ng Pham Pinh T voi ty 18
gop vén la 27%. 6ng Tran Hoai T1 véi ty 1& gop von 1a 27%, cac co dong chua
g6p da phan von gop.

Cb dong trong COng ty S1 1a doc lap, khong lién quan dén cd dong va tai
san cua Cong ty K.



Cong ty S1 khong chap nhan yéu cau cuia ong S, bsi Cong ty S1 hoat
dong doc lap khong lién quan dén Cong ty K ciing nhu 6ng S.

Tai ban 4n kinh doanh thuong mai so tham sb 353/2016/KDTM-ST ngay
14 thang 4 nam 2016 Toa an nhan dan Thanh pho H6 Chi Minh da quyét dinh:

Ap dung khoan 3 Biéu 29, Piéu 33, bicu 131 B luat T6 tung dan sy (da
duoc stra doi bo sung);

Ap dung Diéu 4, Piéu 114, Diéu 115 Luat Doanh nghiép;
Ap dung Diéu 26 Luat Thi hanh an dan su;

Ap dung Diéu 27, Biéu 30 Phap Iénh &n phi, 18 phi Toa an,
Khong chap nhan yéu cau cia nguyén don 6ng Lé Chi S.

Khong chap nhan yéu cau cua nguyén don ong L& Chi S vé viéc yéu cau
ong Hong Chénh C, 6ng Pham Pinh T, 6ng Tran Hoai T1 la cac co dong trong
Cong ty ¢ phan Dién tir K phai hoan tra cho 6ng S sé tién 1.903.147.023 dong
(Mot ty, chin tram l¢ ba tri¢u, mét tram bon muoi bay nghin khong tram hai
muoi ba d6ng), cu the moi nguoi phai hoan tra 634.382.341 dong (s tién tuong
duong 33% ty 1€ co phan von gop da diang ky cua ong Lé Chi S trong Cong ty co
phan Pién tir K).

Thi hanh tai co quan Thi hanh an dan su c6 tham quyeén.

Ngoai ra, ban 4n so tham con tuyén vé an phi va théng bao quyén khang
cao theo quy dinh phap luat.

Sau khi xét xir so tham, ngay 27/4/2016 nguyén don dng L& Chi S khang
cao ban an so tham.

Tai phién toa phic tham, dng L& Chi S néu cu thé yéu cau khang céo:
Khong dong y quyét dinh caa ban an so tham, 6ng khai kién 1a khai kién 03 ca
nhan 03 thanh vién con lai cua cong ty vi ho da c6 hanh vi 1y tai san caa Cong
ty ¢6 phan bién tor K (cong ty K) 1am tai san cua cdng ty cd phan Smarrtek
(cdng ty Smarrtek) ma ho thanh lap chir khéng phai khoi kién tranh chap thanh
vién cong ty.

Bi don 6ng Pham Pinh T, 6ng Tran Hoai T1 va lut sw bao vé quyen loi
ich hop phép cua bi don dé nghi Hoi dong xét xur gitt nguyén ban an so tham.

Pai dién Vién kiem sat nhan dan cap cao tai Thanh phé HO Chi Minh
tham gia phién toa phat biéu quan diem:

+ V& t6 tung: Hoi dong xét xir va cac duong sy deu thyc hién ding quy
dinh caa B¢ luat to tung dan su.

+ V& noi dung: Sau khi xét xur so tham, ong L& Chi S ¢6 don khang céo
09 noi dung cua ban an so tham. Tuy nhién trong 9 noi dung khang céo cé nhiing



noi dung khong thudc pham vi tham quyén xét xir phiic tham nén nhing noi dung
do khong dugc xem xét

Ong S cho ring cip so thdm xéc dinh quan hé tranh chap khong dung
nhung 6ng S 1a co dong cua cong ty K, can ctr vao don khai kién 6ng S yéu cau
cd dong khac tra lai phan von gop nén quan hé tranh chap theo 4n so tham Xxac
dinh 1a dung

V& yéu cau giai quyét lai phan von gop: Hién tai dng S van 1a c6 déng so
hitu 33% cb phén cong ty, cac duong sy thira nhan hién tai doanh nghi¢p chura bi
pha san, giai thé. Theo quy dinh Luat Doanh nghiép co dong khong duoc rut vén
dudi bét ky hinh thic nao ma chi duoc chuyén nhuong 00 phan cho nguoi khac.
Do d6, yéu cau khai kién caa 6ng S budc bi don tra lai sb tien gop von la khong
¢ can cir. Ban an so tham quyét dinh 1a ¢ can cr, & nghi khdng chap nhan
khang céo, gitr nguyén ban an so tham.

Sau khi nghién ctru cac tai liéu c6 trong ho so vu 4n, dugc tham tra tai
phién toa, cin cir két qua tranh luan tai phién toa, nghe 16i phat biéu cua luat su,
cua dai dién Vién kiém sat, Hoi ddng xét xir xét thay,

NHAN PINH CUA TOA AN:

“[1] Ve t6 tung: Ve tham quyen, vé thoi hiéu nhu nhan dinh cia Toa &n cap
so tham 1a c6 can ctr phu hop phép luat.

Tai phién toa phic tham, bi don 6ng Hong Chanh C c6 don xin xét xir
Vang mat, nguoi co quyen loi nghia vu lién quan da dugc triéu tap hop 1€ nhung
vang mat nén Toa an cap phdc tham can ctr vao Piéu 227, 228 BLTTDS 2015
Xét Xt Vang mat duong su.

[2] VVé noi dung:

[2.1] Cong ty c6 phan Dién tor K dang ky thanh 1ap lan dau vao ngay
15/11/2006 véi 05 c6 dong gom: Lé Chi S, Hong Chanh C, Pham Dinh T, Tran
Hoai T1, Tran Tuan L. Nam 2007, cong ty chi con 04 c6 dong do da xda tén cd
déng d6i vai dng Linh. Ong S khai kién yéu cau 03 ¢ dong con lai caa cong ty
phai tra lai gi4 tri twong dwong véi ty 1& c6 phan vén gop caa dng vao cong ty.
Tai phién toa phuc tham, 6ng S cho rang dng khai kién ca nhan 03 bi don chir
khong phai khoi kién tranh chap thanh vién cong ty theo nhu nhan dinh cua ban
an so tham. Nhung xét thay, thong qua cac don khei kién, 16i trinh bay cua ong
S va tai phién toa 6ng van yéu cau 03 bi don phai tra lai cho 6ng 1.903.147.023
dong twong duong 33% c6 phan. Do do, vé ban chat 1a tranh chap giira cac thanh
vién cong ty cho nén 1oi trinh ctia 6ng S mau thuan voi nhau. Quan hé tranh
chap theo ban an so thim xac dinh & chinh xac.

[2.2] Tai quy dinh tai Diéu 115 Luét Doanh nghiép 2014 thi nghia vu cua
cd dong phd thong: “Khéng dwoc rat von di gép bang cé phan phé thong ra
khoi cong ty dudi moi hinh thic, trir truong hop dwoc cdng ty hodc nguroi khac
mua lgi ¢é phan. Truong hop c6 cé déng rit mét phan hogc toan bé vén cé
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phan da gép trdi véi quy dinh tai khoan nay thi cé déng dé va nguoi ¢ loi ich
lien quan trong cong ty phdi cing lién déi chiu trach nhiém vé cac khodn no va
nghia vy tai san khac cia cdng ty trong pham vi gia tri cé phdn dd bi rat va cac
thiét hai xay ra” va c6 dong chi duoc nhan lai phan tai san con lai twong Gng Vi
ty 16 s& hitu ¢ phan tai cdng ty c6 phan khi cong ty giai thé hoac pha san. Theo
61 trinh bay cua cac bén duong su, thuc té cac c6 dong cong ty chua gop du )
gop du s6 von da dang ky va dén thoi diém hién tai cong ty van chua bi giai thé
hoac phé san. Do d6, yéu cau caa dng S khong co can cir dé chap nhan.

[2.3] Bdi voi nhitng noi dung khang céo con lai: Nhitng noi dung nay cap
so tham khdng xem xét nén khdng thuoc pham vi tham quyén giai quyét cua cap
phlc tham.

[3] Do yéu cau khang cdo khong dugc chap nhan nén duong sy phai chiu
an phi phuc tham.

[4] Cac phan quyét dinh khac cuia ban 4n so tham khong bi khéng céo,
khang nghi da c6 hiéu luc phap luat ke tir ngay hét thoi han khang céo, khang
nghi.

Vi cac lé trén,

QUYET PINH:

Can ctr khoan 1 Diéu 308 ciia Bo luat T6 tung dan sy nam 2015.

Khong chap nhan yéu cau khang céo ciia nguyén don ong Lé Chi S. Giit
nguyén ban an so tham.

Ap dung khoan 3 Diéu 29, Biéu 33, Piéu 131 B6 luat T tung Dan su;

Ap dung Diéu 4, Biéu 114, Biéu 115 Luat Doanh nghiép;

Ap dung Diéu 26 Luat Thi hanh &n dan sy; Diéu 27, 30 Phap 1énh an phi,
I€ phi Toa an.

Tuyén xur:

Khong chap nhan yéu cau cua nguyén don dng L& Chi S vé viéc yéu cau
ong Hong Chéanh C, 6ng Pham Pinh T, 6ng Tran Hoai T1 la cac co dong trong
Cong ty ¢ phan Dién tir K phai hoan tra cho 6ng S s6 tién 1.903.147.023 dong
(Mot ty, chin tram l¢ ba tri¢u, mét trim bén muoi bay nghin khong tram hai
muoi ba d6ng), cu the moi ngudi phai hoan tra 634.382.341 dong (s tién tuong
duong 33% ty 1€ co phan von gop da dang ky cua dng Lé Chi S trong Cong ty co
phan bién tr K).

Vé &n phi phic tham: Ong L& Chi S phai chiu 200.000 dong an phi kinh
doanh thwong mai phdc tham, khau trir vao tién tam tng an phi da nop theo bién

lai thu s6 03767 ngay 11/5/2016 caa Cuc thi hanh &n dan sy Thanh phé HS Chi
Minh.



Céc quyet dinh khac cua ban 4n so tham khong c6 khang céo, khéng nghi
c6 hiéu luc phap luat ké tir ngay hét thoi han khang cao, khang nghi.

Trong truong hop ban an, quyét dinh duogc thi hanh theo qui dinh tai Diéu
2 Luat thi hanh an dan sy thi ngudi dugc thi hanh an dan sy, ngudi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh &n, tu nguyén
thi hanh &n hoic bi cudng ché thi hanh an theo qui dinh tai cac Piéu 6,7 va 9
Luat thi hanh &n dan su; Thoi hiéu thi hanh an dugc thuc hién theo qui dinh tai
Diéu 30 Luat thi hanh an dan su.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noinmhgn: TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM

- TAND TP.HCM,;

- VKSND TP.HCM;
- Cuc THADS TP.HCM;
-ND (1);

-BD (3);

-NLQ (2);

- Luu (3) 170 (An39). Huynh Thanh Duyén
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