TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAlI THANH PHO HO CHI MINH Poc lap — Tu do — Hanh phuc

Ban &n s6: 56/2017/KDTM-PT
Ngay 12 thang 12 nam 2017

“V/v tranh chip giita nguoi chua la
thanh vién cong ty nhung c6 giao dich
vé chuyén nhuong phan vén gop voi
thanh vién cong ty”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi déng xét xa phuac thdam gém co:
Tham phan — Cha toa phién tda: Ong Pham Vin Cong
Céac tham phan:
- Ong bang An Thanh
- Ba Huynh Thanh Duyén
- Thuw ky phién toa: Ong Lé D6 Hong Quan - Thu ky Toa 4n nhan dan cap cao tai
Thanh phé H6 Chi Minh.
- Pgi dign Vién Kiém sat nhan dan cdp cao tgi Thanh phé Hé Chi Minh tham
gia phién toa: Ong Nguyén Kim Poan - Kiém sat vién cao cap.

Ngay 12 thang 12 nam 2017 tai tru s Toa an nhan dan cap cao tai Thanh
phd HO Chi Minh xét xir phic tham cong khai vu an thu ly sé 21/2017/TLPT-
KDTM ngay 26 thang 7 nim 2017 vé “Tranh chdp gi#a nguoi chua phdi la
thanh vién céng ty nhung c6 giao dich vé chuyén nhirong phan vén gop véi thanh
vién cong ty .

Do Ban 4n kinh doanh thuong mai so thim sb 664/2017/KDTM-ST ngay
31/5/2017 ciia Toda an nhan dan Thanh phé H6 Chi Minh bi khang céo.

Theo Quyét dinh dwa vu an ra xét xir phtic tham s6 803/2017/QD-PT ngay
28 thang 11 nam 2017 giira cac duong sy

1. Nguyén don: Ba Ha Thi Quy N, sinh ndm 1993 — Ving mit.

Dia chi: S6 154 Truong Cong Dinh, Phuong 14, quan Tan Binh, Thanh pho
H6 Chi Minh.

Nguoi dai dién hop phap cia nguyén don: Ong Tran Van K, sinh nim
1992; DKTT: X4 Nga Dién, huyén Nga Son, tinh Thanh Hoa; Tam tr( 162/24



Puong 4/2, Khu 5, Phuong Binh Trung DPéng, Quan 2, Thanh phé H6 Chi Minh
(Van ban uy quyén ngay 04/01/2017 — BL 19, 20) — C6 mat.

2. Bi don: Ba Nguyén Phuong L1, sinh nam 1985 — C6 mit.

bia chi: 041 Lo A, chung cu Lac Long Quan, Phuong 5, Quan 11, Thanh
phé H6 Chi Minh.

Tam tri 01 G Chung cu ABC, 132 Ong Ich Khiém, Phuong 5, Quan 11,
Thanh phé H6 Chi Minh.

3. Nguoi ¢6 quyén loi, nghia vu lién quan: Cong ty Co phan E. bia chi: Sé
517/14 Nguyén Tri Phuong, Phuong 8, Quan 10, Thanh phé H6 Chi Minh.

Nguoi dai dién theo phap lugt: Ba Nguyén Phuong L1 — Chu tich Hoi
dong quan tri Cong ty Co phan E — C6 mit.

4. Nguoi khang cao: Nguyén don ba Ha Thi Quy N.

NQI DUNG VU AN:

Trong don khoi kién ngay 20/12/2016 cua nguyén don ba Ha Thi Quy N va
cac loi khai tiép theo cua 6ng Tran Vian K dai dién cho ba Ha Th; Quy N trinh
bay:

Vo ngay 02/5/2016, ba Ha Thi Quy N va ba Nguyén Phuong L1 ky hop
ddng s6 01/052016/HD CNCP vai noi dung ba Nguyén Phuong L1 dang so hitu
318.500 co phan trj gia 3.185.000.000 dong, chiém 65% von diéu 1é cua Cong ty
C6 phan E. Ba Ha Thi Quy N nhan chuyén nhuong cta ba Nguyén Phuong L1
49.000 c6 phan va thoa thuan gia chuyén nhuong 49.000 c¢6 phan la 200.000.000
ddng. Ba Ha Thi Quy N da thanh toan du tién cho ba Nguyén Phuong L1. Sau do,
ba Ha Thi Quy N tim hiéu thi duoc xac nhan rang ba Nguyén Phuong L1 khdng
c6 du tham quyén dé chuyén nhuong sé ¢6 phan va khéng dung sé ¢d phan thuc
té ma ba Nguyén Phuong L1 dang sé hitu. Cu thé nhu sau:

Thi nhat: Giay chiing nhan dang ky kinh doanh caa Cong ty Co phan E thé
hién cac c6 dong sang 1ap gdom ba Nguyén Phuong L1 40% cb phan, Nguyén
Kinh L2 30% c6 phan va Nguyén Duy Thién A 30% c6 phan. Néu ba Nguyén
Phuong L1 so hitu s6 ¢4 phan twong ng 65% vén diéu 18 cong ty, thi ba Nguyén
Phuong L1 phai chitng minh ba di nhan chuyén nhuong c¢6 phan cua cac thanh
vién con lai va ty 1 co phan cua cac co dong phai dugc diéu chinh, nhung trong
Gidy chting nhan dang ky kinh doanh ba Ha Thi Quy N trich luc tai S& Ké hoach
va Pau tu Thanh phé HO Chi Minh thi sé ¢o phan cta cac co dong van giir
nguyen.



Th hai: Cung ngay 02/5/2016, ba Ha Thi Quy N ciing dong thoi nhan
chuyén nhuong c6 phan caa 6ng Nguyén Van T thé hién éng Nguyén Vian T so
hitu s6 ¢6 phan chiém 35% vén diéu ¢ cua cong ty. Nhu vay, ba Nguyén Phuong
L1 va 6ng Nguyén Van T s& hiru s6 ¢6 phan bang 100% vén diéu Ié cong ty.
Theo quy dinh cua phap luat thi cdng ty C6 phan phai cé tbi thiéu 03 cd dong,
nhu vay ba Nguyén Phuong L1 va ong Nguyén Vin T da vi pham nghiém trong
quy dinh cta phéap luat.

Tur céc ly do trén, ba Ha Thi Quy N kheoi kién yéu cau Toa &n tuyén hay
Hop ddng s 01/052016/HD CNCP ngay 02/5/2016 va budc ba Nguyén Phuong
L1 tra lai cho ba sé tién d& nhan 14 200.000.000 dong.

Tai ban twong trinh ngay 04/4/2017 va céc loi khai tiép theo cua bi don ba
Nguyén Phuong L1 trinh bay:

Cong ty Co phan E thanh Iap véi 03 thanh vién sang Iap 13 Nguyén Phuong
L1 (nam giir 40% c6 phan), Nguyén Kinh L2 (ndm gitr 30% c6 phan) va Nguyén
Duy Thién A (nam gitr 30% c6 phan).

Ngay 03/3/2016 theo quyét dinh caa dai hoi cd dong dong y cho: Ong
Nguyén Kinh L2 chuyén nhuong 122.500 c6 phan (25%) cho ba Nguyén Phuong
L1 va chuyén nhuong 24.500 c6 phan (5%) cho 6ng Nguyén Vian T; Ong Nguyén
Duy Thién A chuyén nhuong 73.500 ¢6 phan (15%) cho ba Nguyén Thi Kim H
va chuyén nhuong 73.500 ¢ phan (15%) cho éng Nguyén Vin T.

Sau khi chuyén nhuong thi danh sach ¢6 dong nhu sau: Ba Nguyén Phuong
L1 nim gitr 318.500 c6 phan (65%), dng Nguyén Vian T nam giir 98.000 ¢ phan
(20%) va ba Nguyén Thi Kim H nam giit 73.500 c6 phan (15%). Bong thoi quyét
dinh chuyén tru s& chinh cua cong ty dén tru so méi tai 517/14 Nguyén Tri
Phuong, Phuong 8, Quan 10, Thanh phd Ho Chi Minh. Cong ty cd lam tha tuc
dang ky viéc thay d6i vé c6 déng va tru so chinh. Bén ngay 09/3/2016 nhan duogc
Gidy ching nhan dang ky kinh doanh thay doi lan tha nhat khdng cap nhat thay
d6i c6 dong va duoc giai thich 1a nam 2016 khong cap nhat thay d6i c6 dong
nhung Sé Ké hoach va Pau tu ¢6 ghi nhan trén hé thong.

Ngay 02/5/2016, ba Nguyén Phuong L1 va 6ng Nguyén Vin T ¢ chuyén
nhuong c¢6 phan cho ba Ha Thi Quy N, duoc thdng qua tai Bién ban hop dai hoi
c6 dong ngay 24/4/2016. Sau khi chuyén nhuong thi c6 dong cong ty co ty 1¢ gop
von nhu sau: Ba Nguyén Phuong L1 nam giir 269.500 ¢ phan (55%), Ba Ha Thi
Quy N nam giir 73.500 cb phan (15%), 6ng Nguyén Van T nam giit 73.500 ¢b
phan (15%) va ba Nguyén Thi Kim H ndm giir 73.500 c6 phan (15%). Theo yéu
cau cua ba Ha Thi Quy N, Cong ty cir ké toan lam thu tuc thay doi c¢6 dong,
nhung ké toan cua Cong ty giai thich khong can cap nhat ddi véi co dong khong



phai 14 thanh vién sang 1ap cong ty, chi can l1am gidy x&c nhan cb phan do Céng
ty x4c nhan cho c6 déng va quan ly danh sach c6 dong tai Cong ty 1a duoc. Pich
than ba Nguyén Phuong L1 d¢én S& Ké hoach va Pau tu Thanh phé H6 Chi Minh
dé hoi rd mot 1an nira thi ciing duoc tra loi chi can dang ky thay doi ty & co phan
giam (khdng thay dbi ty 1& ¢4 phan ting) caa c6 dong sang 14p, nén khi nhan dugc
Gidy xac nhan vé thay doi noi dung dang ky Doanh nghiép ngay 03/3/2017 ciing
chi xac nhéan thay ddi ty 1& c6 phan cua cb dong sang 1ap cia ba Nguyén Phuong
L1 1a 40% (du thuc té 12 55%), Nguyén Kinh L2 0% va Nguyén Duy Thién A
0%.

C6 thé ba Ha Thi Quy N da hiéu sai vé quy dinh cia S& Ké hoach va Pau
tu thanh phé H6 Chi Minh. Do vay, ba Nguyén Phuong L1 khong dong y yéu cau
khoi kién cua ba Ha Thi Quy N.

Nguwoi c6 quyén loi, nghia vu lién quan Cong ty Cé phan E do ba Nguyén
Phwong L1 dai dién trinh bay: Viéc chuyén nhuong c6 phan gitta ba Nguyén
Phuong L1 véi ba Ha Thi Quy N la ding quy dinh cua phép luat.

Tai Ban an kinh doanh thuong mai so tham sé 664/2017/KDTM-ST ngay
31/5/2017 cia Toa an nhan dan Thanh phd H6 Chi Minh da quyét dinh:

Cin ci khoan 3, Diéu 30; diém a, khoan 1, Diéu 39 va khoan 1, Diéu 147
Bo6 luat T6 tung Dan sy nam 2015; diém b, khoan 1, Diéu 100; Piéu 221; khoan
1, 2 Piéu 126 Luat Doanh nghiép; Nghi quyét sé 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban Thudng vu Quédc hoi.

Tuyén Xu:

Khong chap nhan yéu cau khai kién caa ba Ha Thi Quy N vé viéc yéu cau
hay hop ddng chuyén nhwong sé 01/052016/HD CNCP ngay 02/5/2016 va budc
ba Nguy@n Phuong L1 tra lai cho ba 200.000.000 déng.

Ngoai ra ban an so tham con quyét dinh vé &n phi kinh doanh thuong mai
so tham, trach nhiém thi hanh an va quyén khang céo theo quy dinh cua phép
luat.

Ngay 12/6/2017, nguyén don ba Ha Thi Quy N khang céo yéu cau Toa &n
cap phudc tham tuyén hay hop ddng chuyén nhuong sé 01/052016/HD CNCP
ngay 02/5/2016 va budc ba Nguyén Phuong L1 tra lai cho ba 200.000.000 dong.

Tai phién toa phic tham hém nay:

Ong Tran Van K dai dién cho ba Ha Thi Quy N giir nguyén khang cao yéu
cau xem xét theo xac nhan cua S¢ Ké hoach va Pau tu Thanh phd H6 Chi Minh
thi ba L1 chi c6 40% co phan, khdng phai 12 65% c6 phan nhu ba L1 di xac dinh
trong hop ddng sé 01/052016/HD CNCP ngay 02/5/2016. Theo cac hop dong
chuyén nhuong c6 phan thi ba L1 so hitu 65% c6 phan, éng T sé hitu 35% o



phan. Nhu vay Cong ty Co phan E chi c6 02 thanh vién 1a ba L1 va 6ng T da so
hitu 100% c6 phan 1a trai véi quy dinh ctaa phép luat 14 Cong ty ¢ phan phai c6
t6i thiéu 03 thanh vién. Ba N di mua c6 phan nhung khéng dugc ghi tén vao danh
sach thanh vién cia Cong ty C6 phan E. Do dé, dé nghi hay hop déng chuyén
nhuong s6 01/052016/HD_CNCP ngay 02/5/2016 va budc ba Nguyén Phuong L1
tra lai cho ba N sé tién 200.000.000 dong.

Ba Nguyén Phuong L1 khong ddng y khang céo cua ba Ha Thi Quy N va
d& nghi bac khang céo cua ba N.

Pai dién Vién kiém sat dé nghi xem xét don khang cao cua ba N con trong
han luat dinh nén du diéu kién giai quyét phlc tham. Tai Diéu 32 Luat Doanh
nghiép nam 2014 va Pidu 51 Nghi dinh 78/2015/ND-CP ngay 14/9/2015 cia
Chinh phu quy dinh doanh nghiép chi phai thong bao véi co quan dang ky kinh
doanh khi co su thay d6i co dong sang 1ap. Cac tai liéu, chung ca trong ho so vu
&n thé hién viéc thay d6i cua Cong ty C6 phan E déu duoc thuc hién phi hop voi
quy dinh cua phéap luat, bad N khong phai 1a co dong sang 1ap nén khong c6 tén
trong danh sach c6 dong sang 1ap cong ty 1a dung quy dinh caa phép luat. Vao
thoi diém chuyén nhuong c6 phan cho ba N, ba L1 1a chi sé hitu 65% c6 phan
ctia COng ty va viéc chuyén nhuong dugce DPai hoi ddng co dong chap thuan. Do
d6, khang cao cua ba N khong co cin ctr nén dé nghi khdng chap nhan khang cao
cua ba N va giit nguyén ban an so tham.

HOI PONG XET XU NHAN PINH:

Cdn cir VAo cac tai lieu, ching cir da diroc xem xét tgi phién toa, két qud
tranh tung tai phién tda; Héi dong xét xi nhdn dinh:

[1] Pon khang céo cua ba Ha Thi Quy N con trong thoi han luat dinh, du
diéu kién dé xem xét giai quyét phic tham.

[2] Cong ty Cb phan E duoc cip gidy ching nhan ding ky doanh nghiép
lan dau ngay 07/11/2014 véi 03 thanh vién sang lap 13 Nguyén Phuong L1 sé hitu
196.000 cb phan (chiém 40% vén diéu 18); Nguyén Kinh L2 va Nguyén Duy
Thién A mdi nguoi sé hitu 147.000 c6 phan (chiém 30% vén diéu 18).

Pai hoi dong ¢ dong ngay 03/3/2016 da d¢ong y cho: Ong Nguyén Kinh
L2 chuyén nhuong 122.500 c6 phan (25%) cho ba Nguyén Phuong L1 va chuyén
nhuong 24.500 c6 phan (5%) cho 6ng Nguyén Van T; Ong Nguyén Duy Thién A
chuyén nhwong 73.500 c6 phan (15%) cho ba Nguyén Thi Kim H va chuyén
nhuong 73.500 ¢6 phan (15%) cho 6ng Nguyén Van T. Cac bén c6 lién quan da
thuc hién viéc chuyén nhuong c6 phan cho nhau theo Nghi quyét cta Pai hoi



ddng c6 dong ngay 03/3/2016 bang cac hop dong chuyén nhwong ngay
03/3/2016. Sau khi chuyén nhuong thi danh sach c¢6 dong nhu sau: Ba Nguyén
Phuong L1 nam gitr 318.500 ¢ phan (65%), dng Nguyén Van T nam giir 98.000
¢ phan (20%) va ba Nguyén Thi Kim H niam git 73.500 c¢6 phan (15%). Tai van
ban ngay 28/4/2016 (BUt luc sé 59), ba Nguyén Thi Kim H ay quyén cho éng
Nguyén Vin T dugc quyén dai dién von toan bo sé ¢6 phan cua ba H.

Dai hoi déng c6 dong ngay 28/4/2016 di dong y cho ba Nguyén Phuong
L1 chuyén nhuong 49.000 c6 phan (chiém 10% vén diéu 1&) cho ba Ha Thi Quy
N. Vao ngdy 02/5/2016, ba Nguyén Phuong L1 Kky hop ddng sb
01/052016/HD_CNCP chuyén nhuong cho ba Ha Thi Quy N 49.000 cb phan.

[3] Bdi véi khang céo cua ba Ha Thi Quy N, Hoi dong xét xir phic tham
xét thay:

3.1. Viéc chuyén nhugng co phan giira cac co dong sang 1ap va giita co
dong sang 1ap chuyén nhuong c6 phan cho ba Ha Thi Quy N (1a ngudi khéng
phai 1a c6 dong sang 1ap) da néu trén déu dugc Pai hoi dong co dong chap thuan,
da tudn thu ding theo quy dinh tai khoan 3, khoan 4 Diéu 119, Piéu 126 Luat
Doanh nghiép. Do vay, khang céo caa ba Ha Thi Quy N cho rang ba Nguyén
Phuong L1 khong ¢ quyén chuyén nhuong cd phan 1a khong ¢o cén ct.

3.2. Xét viéc ba Ha Thi Quy N khang cdo cho rang vao thoi diém ba
Phuong L1 chuyén nhuong ¢4 phan cho ba thi Céng ty C6 phan E chi c6 hai
thanh vién va ba Phuong L1 chuyén nhuong ¢ phan cho ba trong khi ba Phuong
L1 khong s& hitu sé ¢6 phan chiém 65% vén diéu Ié cua Cong ty. Hoi dong xét
Xt thay vao thoi diém ba Nguyén Phuong L1 chuyén nhuong c6 phan cho ba Ha
Thi Quy N ngay 02/5/2016 thi Cong ty C6 phan E c6 ba thanh vién 1a ba Nguyén
Phuong L1 nam gitr 318.500 c6 phan (65%), 6ng Nguyén Van T nam gitr 98.000
cd phan (20%) va ba Nguyén Thi Kim H nam gii 73.500 c6 phan (15%). Do vay,
khang céo ctua ba Ha Thi Quy N la khong ¢6 co so.

3.3. Xét khang cdo cua ba Ha Thi Quy N vé viéc ba khdng co tén trong
danh sé&ch thanh vién caa Céng ty Co phan E. Hoi dong xét xir nhan thay tai Biéu
32 Luat Doanh nghiép nim 2014 va Diéu 51 Nghi dinh 78/2015/ND-CP ngay
14/9/2015 cta Chinh phu quy dinh doanh nghiép chi phai thdng bao véi co quan
dang ky kinh doanh khi c6 sy thay d6i ¢6 dong sang 1ap. Ba Ha Thi Quy N chi 1a
co dong ctia cong ty (nguoi nhan chuyén nhuong ¢o phan), khdng phai 1a c6 dong
séng 1ap nén khong co tén trong danh sach cb dong sang 1ap cong ty 1a ding quy
dinh cua phap luat. Theo quy dinh tai Piéu 121 va 126 Luat Doanh nghiép thi
ngudi nhan ¢6 phan tro thanh c6 déng cua cong ty ké tir thoi diém céac thong tin
cua ho duoc ghi day du vao So ding ky co dong. Ngay 05/5/2016, Cong ty Co



phan E di cip Gidy chung nhan sé hitu ¢d phan cho ba Ha Thi Quy N véi sb
lwgng 73.500 c6 phan (Do ba Ha Thi Quy N ¢6 mua cta thanh vién sang 1ap khac
ctia Cong ty vai s6 luong 24.500 ¢b phan), nén viéc ba N cho rang ba khéng dugc
Cong ty Co phan E thira nhan ba la c6 déng cua Cong ty ciing 1a khong dung.

Tir cic van dé d3 néu trén, khong co can clir dé chap nhan toan bo khang
cdo cua ba Ha Thi Quy N, git nguyén ban an so tham theo dé nghi cua dai dién
Vién kiém sat 1a phi hop.

[4] Do khong dugc chiap nhan khang céo nén ba Ha Thi Quy N phai chiu
an phi kinh doanh thuong mai phlc thim theo quy dinh caa phép luat.

[5] Cac quyét dinh khac cua Ban an so tham vé vé an phi kinh doanh
thuong mai so tham, trach nhiém thi hanh an khéng cé khang céo, khang nghi da
c6 hiéu luc phap luat ké tir ngay hét thoi han khang cao, khang nghi.

Vi cac lé trén,
QUYET PINH:

[1] Can ctr vao khoan 1 Diéu 308 cua Bo luat t6 tung dan sy nam 2015; Ap
dung cac diéu 32, 110, 119, 121 va Piéu 126 caa Luat Doanh nghiép; khoan 1
Picéu 29 Nghi quyét sé6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thudng va Quéc hoi quy dinh vé an phi, 1& phi Toa an.

[2] Khéng chap nhan khang céo cua ba Ha Thi Quy N; Giir nguyén Ban &n
kinh doanh thuong mai so tham sb 664/2017/KDTM-ST ngay 31/5/2017 cua Toa
an nhan dan Thanh phé Ho Chi Minh.

Khéng chap nhan khoi kién caa ba Ha Thi Quy N yéu cau huy hop dong
chuyén nhugng ¢ phan s6 01/052016/HD_CNCP ngay 02/5/2016 va khéng chap
nhan yéu cau buéc ba Nguyén Phuong L1 tra lai cho ba Ha Thi Quy N
200.000.000 dong (Hai tram triéu dong).

[3] Buoc ba Ha Thi Quy N phai ndp an phi kinh doanh thuong mai phuc
tham 2.000.000 dong (Hai triéu dong) va duoc khau trir tam ¢ng an phi ba N da
nop 2.000.000 dong (Hai triéu dong) theo bién lai thu tién sé 0047021 ngay
27/6/2017 ctia Cyc Thi hanh an Dan sy Thanh phé Ho Chi Minh.

[4] Cac quyét dinh khac cua Ban an so tham vé vé an phi kinh doanh
thuong mai so tham, trach nhiém thi hanh an khéng cé khang céo, khang nghi da
c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

[5] Ban &n nay c6 hiéu luc phéap luat ké tir ngay tuyén an.



Noi nhgn: , TM. HOI DPONG XET XU PHUC THAM
- Toa an nhan dan toi cao (1); THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM (1);

- Toa an nhan dan TP. HCM (1);

- VKSND TP.HCM (1);

- Cuc THADS TP.HCM (1);

- Cac duong su (3);

- Lwu VP (3), DS (2), (13b)
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